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UPON   THE 

INDIAN    PENAL    CODE 


to  the  right  honourable  george  lord  auck- 
land, p.c,  g.c.b.,  governor-general  of  india 
in  council 

My  Lord, 
The  Penal  Code  which,  according  to  the  orders  of 
Government  of  the  15th  of  June  1835,  we  had  the 
honour  to  lay  before  your  Lordship  in  Council  on  the 
2nd  of  May  last,  has  now  been  printed  under  our 
superintendence,  and  has,  as  well  as  the  Notes,  been 
carefully  revised  and  corrected  by  us  while  in  the 
press. 

The  time  which  has  been  employed  in  framing 
this  body  of  law  will  not  be  thought  long  by  any 
person  who  is  acquainted  with  the  nature  of  the 
labour  which  such  works  require,  and  with  the  his- 
tory of  other  works  of  the  same  kind.  We  should, 
however,  have  been  able  to  lay  it  before  your  Lord- 
ship in  Council  many  months  earlier,  but  for  a  suc- 
cession of  unfortunate  circumstances  against  which  it 
was  impossible  to  provide.  During  a  great  part  of 
the  year  1836,  the  Commission  was  rendered  almost 
entirely  inefficient  by  the  ill-health  of  a  majority  of 
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the  members  ;  and  we  were  altogether  deprived  of 
the  valuable  services  of  our  colleague  Mr.  Cameron, 
at  the  very  time  when  those  services  were  most 
needed. 

It  is  hardly  necessary  for  us  to  entreat  your 
Lordship  in  Council  to  examine  with  candour  the 
work  which  we  now  submit  to  you.  To  the  ignorant 
and  inexperienced  the  task  in  which  we  have  been 
engaged  may  appear  easy  and  simple.  But  the 
members  of  the  Indian  Government  are  doubtless 
well  aware  that  it  is  among  the  most  difficult  tasks 
in  which  the  human  mind  can  be  employed  ;  that 
persons  placed  in  circumstances  far  more  favourable 
than  ours  have  attempted  it  with  very  doubtful 
success  ;  that  the  best  codes  extant,  if  malignantly 
criticized,  will  be  found  to  furnish  matter  for  censure 
in  every  page ;  that  the  most  copious  and  precise  of 
human  languages  furnish  but  a  very  imperfect  ma- 
chinery to  the  legislator ;  that,  in  a  work  so  extensive 
and  complicated  as  that  on  which  we  have  been 
employed,  there  will  inevitably  be,  in  spite  of  the 
most  anxious  care,  some  omissions  and  some  incon- 
sistencies ;  and  that  we  have  done  as  much  as  could 
reasonably  be  expected  from  us  if  we  have  furnished 
the  Government  with  that  which  may,  by  sugges- 
tions from  experienced  and  judicious  persons,  be 
improved  into  a  good  code. 

Your  Lordship  in  Council  will  be  prepared  to 
find  in  this  performance  those  defects  which  must 
necessarily  be  found  in  the  first  portion  of  a  code 
Such  is  the  relation  which  exists  between  the  dif- 
ferent parts  of  the  law,  that  no  part  can  be  brought 
to  perfection  while  the  other  parts  remain  rude.  The 
penal  code  cannot  be  clear  and  explicit  while  the 
substantive  civil  law  and  the  law  of  procedure  are 
dark  and  confused.  While  the  rights  of  individuals 
and  the  powers  of  public  functionaries  are  uncertain, 
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it  cannot  always  be  certain  whether  those  rights  have 
been  attacl<ed,  or  those  powers  exceeded. 

Your  Lordship  in  Council  will  perceive  that  the 
system  of  penal  law  which  we  propose  is  not  a  digest 
of  any  existing  system,  and  that  no  existing  system 
has  furnished  us  even  with  a  groundwork.  We  trust 
that  your  Lordship  in  Council  will  not  hence  infer 
that  we  have  neglected  to  inquire,  as  we  are  com- 
manded to  do  by  Parliament,  into  the  present  state 
of  that  part  of  the  law,  or  that  in  other  parts  of  our 
labours  we  are  likely  to  recommend  unsparing  inno- 
vation, and  the  entire  sweeping  away  of  ancient 
usages.  We  are  perfectly  aware  of  the  value  of  that 
sanction  which  long  prescription  and  national  feeling 
give  to  institutions.  We  are  perfectly  aware  that 
lawgivers  ought  not  to  disregard  even  the  unreason- 
able prejudices  of  those  for  whom  they  legislate.  So 
sensible  are  we  of  the  importance  of  these  considera- 
tions, that,  though  there  are  not  the  same  objections 
to  innovation  in  penal  legislation  as  to  innovation 
affecting  vested  rights  of  property,  yet,  if  we  had 
found  India  in  possession  of  a  system  of  criminal 
law  which  the  people  regarded  with  partiality,  we 
should  have  been  inclined  rather  to  ascertain  it,  to 
digest  it,  and  moderately  to  correct  it,  than  to  propose 
a  system  fundamentally  different. 

But  it  appears  to  us  that  none  of  the  systems  of 
penal  law  established  in  British  India  has  any  claim 
to  our  attention,  except  what  it  may  derive  from 
its  own  intrinsic  excellence.  All  those  systems  are 
foreign.  All  were  introduced  by  conquerors  differ- 
ing in  race,  manners,  language  and  religion  from 
the  great  mass  of  the  people.  The  criminal  law  of 
the  Hindoos  was  long  ago  superseded,  through  the 
greater  part  of  the  territories  now  subject  to  the  Com- 
pany, by  that  of  the  Mahomedans,  and  is  certainly 
the  last  system  of  criminal  law  which  an  enlightened 
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and  humane  Government  would  be  disposed  to  revive. 
The  Mahomedan  criminal  law  has  in  its  turn  been 
superseded,  to  a  great  extent,  by  the  British  Regu- 
lations. Indeed,  in  the  territories  subject  to  the 
Presidency  of  Bombay,  the  criminal  law  of  the  Ma- 
homedans,  as  well  as  that  of  the  Hindoos,  has  been 
altogether  discarded,  except  in  one  particular  class 
of  cases  ;  and  even  in  such  cases,  it  is  not  imperative 
on  the  judge  to  pay  any  attention  to  it.  The  British 
Regulations,  having  been  made  by  three  different 
legislatures,  contain,  as  might  be  expected,  very  dif- 
ferent provisions.  Thus  in  Bengal  serious  forgeries 
are  punishable  with  imprisonment  for  a  term  double 
of  the  term  fixed  for  perjury :  ^  in  the  Bombay  Pre- 
sidency, on  the  contrary,  perjury  is  punishable  with 
imprisonment  for  a  term  double  of  the  term  fixed  for 
the  most  aggravated  forgeries  :  ^  in  the  Madras  Presi- 
dency, the  two  offences  are  exactly  on  the  same  footing.^ 
In  the  Bombay  Presidency  the  escape  of  a  convict  is 
punished  with  imprisonment  for  a  term  double  of  the 
term  assigned  to  that  offence  in  the  two  other  Presi- 
dencies ;  "*  while  a  coiner  is  punished  with  little  more 
than  half  the  imprisonment  assigned  to  his  offence  in 
the  other  two  Presidencies.^  In  Bengal  the  purchas- 
ing of  regimental  necessaries  from  soldiers  is  not 
punishable  except  at  Calcutta,  and  is  there  punish- 
able with  a  fine  of  only  fifty  rupees.^  In  the  Madras 
Presidency    it    is   punishable    with   a   fine   of    forty 

'  Bengal  Regulation  XVII.  of  1817,  section  IX. 

2  Bombay  Regulation  XIV.  of  1827,  sections  XVI.  and  XVII. 

'  Madras  Regulation  VI.  of  181 1,  section  III. 

*  Bombay  Regulation  XIV.  of  1827,  section  XXIV.,  and  Regula- 
tion V.  of  1831,  section  I.  Bengal  Regulation  XII.  of  1818,  section  V, 
clause  I.     Madras  Regulation  VI.  of  1822,  section  V.  clause  2. 

*  Bombay  Regulation  XIV.  of  1827,  section  XVIII.  Bengal 
Regulation  XVII.  of  1817,  section  IX.  Madras  Regulation  II.  of 
1822,  section  V. 

"  Calcutta  Rule,  Ordinance  and  Regulation,  passed  21st  August, 
registered  13th  Nov.  1821. 
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rupees.'  In  the  Bombay  Presidency  it  is  punishable 
with  imprisonment  for  four  years.^  In  Bengal  the 
vending  of  stamps  without  a  license  is  punishable 
with  a  moderate  fine  ;  and  the  purchasing  of  stamps 
from  a  person  not  licensed  to  sell  them  is  not  pun- 
ished at  ali.^  In  the  Madras  Presidency  the  vendor 
is  punished  with  a  short  imprisonment  ;  but  there 
also  the  purchaser  is  not  punished  at  all.*  In  the 
Bombay  Presidency,  both  the  vendor  and  the  pur- 
chaser are  liable  to  imprisonment  for  five  years,  and 
to  flogging.-' 

Thus  widely  do  the  systems  of  penal  law  now 
established  in  British  India  differ  from  each  other : 
nor  can  we  recommend  any  one  of  the  three  systems 
as  furnishing  even  the  rudiments  of  a  good  code. 
The  penal  law  of  Bengal  and  of  the  Madras  Presi- 
dency is,  in  fact,  Mahomedan  law,  which  has  gradu- 
ally been  distorted  to  such  an  extent  as  to  deprive  it 
of  all  title  to  the  religious  veneration  of  Mahomedans, 
yet  which  retains  enough  of  its  original  peculiarities 
to  perplex  and  encumber  the  administration  of  jus- 
tice. In  substance  it  now  differs  at  least  as  widely 
from  the  Mahomedan  penal  law,  as  the  penal  law  of 
England  differs  from  the  penal  law  of  France.  Yet 
technical  terms  and  nice  distinctions  borrowed  from 
the  Mahomedan  law  are  still  retained.  Nothing  is 
more  usual  than  for  the  Courts  to  ask  the  law  officers 
what  punishment  the  Mahomedan  law  prescribes  in  a 
hypothetical  case,  and  then  to  inflict  that  punishment 
on  a  person  who  is  not  within  that  hypothetical  case, 
and  who  by  the  Mahomedan  law  would  be  liable 
either  to  a  different  punishment,  or  to  no  punishment. 
We  by  no  means  presume  to   condemn  the  policy 

'  Madras  Regulation  XIV.  of  1832,  section  II.  clause  I. 

*  Bombay  Regulation  XXII.  of  1827,  section  XIX. 

*  Bengal  Regulation  X.  of  1829,  section  IX.  clause  2. 

*  Madras  Regulation  XIII.  of  1816,  section  X.  clause  10. 

*  Bombay  Regulation  XVIII.  of  1827,  section  IX.  clause  i. 
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which  led  the  British  Government  to  retain,  and 
gradually  to  modify,  the  system  of  criminal  jurispru- 
dence which  it  found  established  in  these  provinces. 
But  it  is  evident  that  a  body  of  law  thus  formed 
must,  considered  merely  as  a  body  of  law,  be  defec- 
tive and  inconvenient. 

The  penal  law  of  the  Bombay  Presidency  is  all 
contained  in  the  Regulations  ;  and  is  almost  all  to  be 
found  in  one  extensive  Regulation.'  The  Govern- 
ment of  that  Presidency  appears  to  have  been  fully 
sensible  of  the  great  advantage  which  must  arise 
from  placing  the  whole  law  in  a  written  form  before 
those  who  are  to  administer  and  those  who  are  to 
obey  it ;  and,  whatever  may  be  the  imperfections  of 
the  execution,  high  praise  is  due  to  the  design.  The 
course  which  we  recommend  to  the  Government,  and 
which  some  persons  may  perhaps  consider  as  too 
daring,  has  already  been  tried  at  Bombay,  and  has 
not  produced  any  of  those  effects  which  timid  minds 
are  disposed  to  anticipate  even  from  the  most  reason- 
able and  useful  innovations.  Throughout  a  large 
territory,  inhabited  to  a  great  extent  by  a  newly-con- 
quered population,  all  the  ancient  systems  of  penal 
law  were  at  once  superseded  by  a  code,  and  this  with- 
out the  smallest  sign  of  discontent  among  the  people. 

It  would  have  given  us  great  pleasure  to  have 
found  that  code  such  as  we  could  with  propriety  have 
taken  as  the  groundwork  of  a  code  for  all  India.  But 
we  regret  to  say  that  the  penal  law  of  the  Bombay 
Presidency  has  over  the  penal  law  of  the  other  Presi- 
dencies no  superiority,  except  that  of  being  digested. 
In  framing  it,  the  principles  according  to  which  crimes 
ought  to  be  classified  and  punishments  apportioned 
have  been  less  regarded  than  in  the  legislation  of 
Bengal  and  Madras.  The  secret  destroying  of  any 
property,  though  it  may  not  be  worth  a  single  rupee, 
'  Bombay  Regulation  XIV.  of  1827. 
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is  punishable  with  imprisonment  for  five  years.*  Un- 
lawful confinement,  though  it  may  last  only  for  a 
quarter  of  an  hour,  is  punishable  with  imprisonment 
for  five  years.-  Every  conspiracy  to  injure  or  im- 
poverish any  person  is  punishable  with  imprisonment 
for  ten  years  ;  "^  so  that  a  man  who  engages  in  a 
design  as  atrocious  as  the  Gunpowder  Plot,  and  one 
who  is  party  to  a  scheme  for  putting  off  an  unsound 
horse  on  a  purchaser,  are  classed  together,  and  are 
liable  to  exactly  the  same  punishment.  Under  this 
law,  if  two  men  concert  a  petty  theft,  and  afterwards 
repent  of  their  purpose  and  abandon  it,  each  of  them 
is  liable  to  twenty  times  the  punishment  of  the  actual 
theft.^  All  assaults  which  cause  a  severe  shock  to 
the  mental  feelings  of  the  sufferer  are  classed  with 
the  atrocious  crime  of  rape,  and  are  liable  to  the 
punishment  of  rape,  that  is,  if  the  Courts  shall  think 
fit,  to  imprisonment  for  fourteen  years.^  The  break- 
ing of  the  window  of  a  house,  the  dashing  to  pieces 
a  china  cup  within  a  house,  the  riding  over  a  field  of 
grain  in  hunting,  are  classed  with  the  crime  of  arson, 
and  are  punishable,  incredible  as  it  may  appear,  with 
death.  The  following  is  the  law  on  the  subject : 
"  Any  person  who  shall  wilfully  and  wrongfully  set 
fire  to  or  otherwise  damage  or  destroy  any  part  of  a 
dwelling  house  or  building  appertaining  thereto,  or 
property  contained  in  a  dwelling-house,  or  building 
or  inclosure  appertaining  thereto,  or  crops  standing 
or  reaped  in  the  field,  shall  be  liable  to  any  of  the 
punishments  specified  in  Section  III.  of  this  Regu- 
lation."'^ The  section  to  which  reference  is  made 
contains  a  list  of  the  punishments  authorised  by  the 

'  Regulation  XIV.  of  1827,  section  XLII.  clause  2. 

*  Regulation  XIV.  of  1827,  section  XXXIII.  clause  i. 
«  Regulation  XVII.  of  1828. 

*  Regulation  XIV.  of  1827,  section  XXXIX. 

'  Regulation  XIV.  of  1827,  section  XXIX.  clause  i. 

*  Regulation  XIV.  of  1827,  section  XLII.  clause  i. 
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Bombay  code,  and  at  the  head  of  that  list  stands 
"  Death." 

But  these  errors,  the  effects  probably  of  inadver- 
tence, are  not,  in  our  opinion,  the  most  serious  faults 
of  the  penal  code  of  Bombay.  That  code  contains 
enactments  which  it  is  impossible  to  excuse  on  the 
ground  of  inadvertence — enactments  the  language  of 
which  shows  that  when  they  were  framed  their  whole 
effect  was  fully  understood,  and  which  appear  to  us 
to  be  directly  opposed  to  the  first  principles  of  penal 
law.  One  of  the  first  principles  of  penal  law  is  this, 
that  a  person  who  merely  conceals  a  crime  after  it 
has  been  committed  ought  not  to  be  punished  as  if 
he  had  himself  committed  it.  By  the  Bombay  code, 
the  concealment  after  the  fact  of  murder  is  punishable 
as  murder ;  the  concealment  after  the  fact  of  gang- 
robbery  is  punishable  as  gang-robbery  ; ' — and  this, 
though  the  concealment  after  the  fact  of  the  most 
cruel  mutilations,  and  of  the  most  atrocious  robberies 
committed  by  not  more  than  four  persons,  is  not 
punished  at  all. 

If  there  be  any  distinction  which  more  than  any 
other  it  behoves  the  legislator  to  bear  constantly  in 
mind,  it  is  the  distinction  between  harm  voluntarily 
caused  and  harm  involuntarily  caused.  Negligence, 
indeed,  often  causes  mischief,  and  often  deserves 
punishment.  But  to  punish  a  man  whose  negligence 
has  produced  some  evil  which  he  never  contemplated, 
as  if  he  had  produced  the  same  evil  knowingly  and 
with  deliberate  malice,  is  a  course  which,  as  far  as  we 
are  aware,  no  jurist  has  ever  recommended  in  theory, 
and  which  we  are  confident  that  no  society  would 
tolerate  in  practice.  It  is,  however,  provided  by  the 
Bombay  code  that  the  "  unintentional  commission 
of  any  act  punishable  by  that  code  shall  be  punished 
according  to  the  Court's  judgment  of  the  culpable 
'  Regulation  XIV,  of  1827,  section  I.  clause  i. 
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disregard  of  injury  to  others  evinced  by  the  person 
committing  the  said  act,  but  the  punishment  for  such 
unintentional  commission  shall  not  exceed  that  pre- 
scribed for  the  offence  committed."  ^ 

We  have  said  enough  to  show  that  it  is  owing  not 
at  all  to  the  law,  but  solely  to  the  discretion  and 
humanity  of  the  judges,  that  great  cruelty  and  injus- 
tice is  not  daily  perpetrated  in  the  Criminal  Courts 
of  the  Bombay  Presidency. 

Many  important  classes  of  offences  are  altogether 
unnoticed  by  the  Bombay  code  ;  and  this  omission 
appears  to  us  to  be  very  ill  supplied  by  one  sweeping 
clause,  which  arms  the  Courts  with  almost  unlimited 
power  to  punish  as  they  think  fit  offences  against 
morality,  or  against  the  peace  and  good  order  of 
society,  if  those  offences  are  penal  by  the  religious 
law  of  the  offender.^  This  clause  does  not  apply  to 
people  who  profess  a  religion  with  which  a  system 
of  penal  jurisprudence  is  not  inseparably  connected. 
And  from  this  state  of  the  law  some  singular  con- 
sequences follow.  For  example,  a  Mahomedan  is 
punishable  for  adultery  :  a  Christian  is  at  liberty  to 
commit  adultery  with  impunity. 

Such  is  the  state  of  the  penal  law  in  the  Mofussil. 
In  the  meantime  the  population  which  lives  within 
the  local  jurisdiction  of  the  Courts  established  by  the 
Royal  Charters  is  subject  to  the  English  Criminal 
Law,  that  is  to  say,  to  a  very  artificial  and  compli- 
cated system, — to  a  foreign  system, — to  a  system 
which  was  framed  without  the  smallest  reference  to 
India, — to  a  system  which  even  in  the  country  for 
which  it  was  framed  is  generally  considered  as  re- 
quiring extensive  reform,— to  a  system  finally  which 
has  just  been  pronounced  by  a  Commission  composed 
of  able  and  learned  English  lawyers  to  be  so  defective 

'  Regulation  XIV.  of  1827,  section  I.  clause  3. 
"^  Regulation  XIV.  of  1827,  section  I.  clause  i. 
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that  it  can  be  reformed  only  by  being  entirely  taken 
to  pieces  and  reconstructed,' 

Under  these  circumstances  we  have  not  thought 
it  desirable  to  take  as  the  groundwork  of  the  code 
any  of  the  systems  of  law  now  in  force  in  any  part 
of  India.  We  have,  indeed,  to  the  best  of  our  ability, 
compared  the  code  with  all  those  systems,  and  we 
have  taken  suggestions  from  all  ;  but  we  have  not 
adopted  a  single  provision  merely  because  it  formed 
a  part  of  any  of  those  systems.  We  have  also  com- 
pared our  work  with  the  most  celebrated  systems  of 
Western  jurisprudence,  as  far  as  the  very  scanty 
means  of  information  which  were  accessible  to  us  in 
this  country  enabled  us  to  do  so.  We  have  derived 
much  valuable  assistance  from  the  French  code,  and 
from  the  decisions  of  the  French  Courts  of  Justice  on 
questions  touching  the  construction  of  that  code.  We 
have  derived  assistance  still  more  valuable  from  the 
Code  of  Louisiana,  prepared  by  the  late  Mr.  Living- 
ston. We  are  the  more  desirous  to  acknowledge  our 
obligations  to  that  eminent  jurist,  because  we  have 
found  ourselves  under  the  necessity  of  combating  his 
opinions  on  some  important  questions. 

The  reasons  for  those  provisions  which  appear  to 
us  to  require  explanation  or  defence  will  be  found 
appended  to  the  Code  in  the  form  of  Notes.  Should 
your  Lordship  in  Council  wish  for  fuller  information 
as  to  the  considerations  by  which  we  have  been 
guided  in  framing  any  part  of  the  law,  we  shall  be 
ready  to  afford  it. 

One  peculiarity  in  the  manner  in  which  this  code 
is  framed  will  immediately  strike  your  Lordship  in 
Council, — we  mean  the  copious  use  of  illustrations. 
These  illustrations  will,  we  trust,  greatly  facilitate  the 
understanding  of  the  law,  and  will  at  the  same  time 

'  Letter  to  Lord  John  Russell  from  the  Commissioners  appointed 
to  inquire  into  the  state  of  the  Criminal  Law,  dated  19th  January  1837. 
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often  serve  as  a  defence  of  the  law.  In  our  defini- 
tions we  have  repeatedly  found  ourselves  under  the 
necessity  of  sacrificing  neatness  and  perspicuity  to 
precision,  and  of  using  harsh  expressions  because  we 
could  find  no  other  expressions  which  would  convey 
our  whole  meaning,  and  no  more  than  our  whole 
meaning.  Such  definitions  standing  by  themselves 
might  repel  and  perplex  the  reader,  and  would  per- 
haps be  fully  comprehended  only  by  a  (ew  students 
after  long  application.  Yet  such  definitions  are  found, 
and  must  be  found,  in  every  system  of  law  which 
aims  at  accuracy.  A  legislator  may,  if  he  thinks  fit, 
avoid  such  definitions,  and  by  avoiding  them  he  will 
give  a  smoother  and  more  attractive  appearance  to 
his  workmanship  ;  but  in  that  case  he  flinches  from 
a  duty  which  he  ought  to  perform,  and  which  some- 
body must  perform.  If  this  necessary  but  most 
disagreeable  work  be  not  performed  by  the  lawgiver 
once  for  all,  it  must  be  constantly  performed  in  a 
rude  and  imperfect  manner  by  every  judge  in  the 
empire,  and  will  probably  be  performed  by  no  two 
judges  in  the  same  way.  We  have  therefore  thought 
it  right  not  to  shrink  from  the  task  of  framing  these 
unpleasing  but  indispensable  parts  of  a  code.  And 
we  hope  that  when  each  of  these  definitions  is  fol- 
lowed by  a  collection  of  cases  falling  under  it,  and  of 
cases  which,  though  at  first  sight  they  appear  to  fall 
under  it,  do  not  really  fall  under  it,  the  definition  and 
the  reasons  which  led  to  the  adoption  of  it  will  be 
readily  understood.  The  illustrations  will  lead  the 
mind  of  the  student  through  the  same  steps  by  which 
the  minds  of  those  who  framed  the  law  proceeded, 
and  may  sometimes  show  him  that  a  phrase  which 
may  have  struck  him  as  uncouth,  or  a  distinction  which 
he  may  have  thought  idle,  was  deliberately  adopted 
for  the  purpose  of  including  or  excluding  a  large  class 
of  important  cases.     In  the  study  of  geometry  it  is 
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constantly  found  that  a  theorem  which,  read  by  itself, 
conveyed  no  distinct  meaning  to  the  mind,  becomes 
perfectly  clear  as  soon  as  the  reader  casts  his  eye 
over  the  statement  of  the  individual  case  taken  for 
the  purpose  of  demonstration.  Our  illustrations,  we 
trust,  will  in  a  similar  manner  facilitate  the  study  of 
the  law. 

There  are  two  things  which  a  legislator  should 
always  have  in  view  while  he  is  framing  laws  ;  the 
one  is,  that  they  should  be  as  far  as  possible  precise  : 
the  other,  that  they  should  be  easily  understood.  To 
unite  precision  and  simplicity  in  definitions  intended 
to  include  large  classes  of  things,  and  to  exclude 
others  very  similar  to  many  of  those  which  are  in- 
cluded, will  often  be  utterly  impossible.  Under  such 
circumstances  it  is  not  easy  to  say  what  is  the  best 
course.  That  a  law,  and  especially  a  penal  law, 
should  be  drawn  in  words  which  convey  no  meaning 
to  the  people  who  are  to  obey  it  is  an  evil.  On  the 
other  hand,  a  loosely-worded  law  is  no  law,  and  to 
whatever  extent  a  legislature  uses  vague  expressions, 
to  that  extent  it  abdicates  its  functions,  and  resigns 
the  power  of  making  law  to  the  Courts  of  Justice. 

On  the  whole,  we  are  inclined  to  think  that  the 
best  course  is  that  which  we  have  adopted.  We 
have,  in  framing  our  definitions,  thought  principally 
of  making  them  precise,  and  have  not  shrunk  from 
rugged  or  intricate  phraseology  when  such  phraseo- 
logy appeared  to  us  to  be  necessary  to  precision. 
If  it  appeared  to  us  that  our  language  was  likely  to 
perplex  an  ordinary  reader,  we  added  as  many  illus- 
trations as  we  thought  necessary  for  the  purpose  of 
explaining  it.  The  definitions  and  enacting  clauses 
contain  the  whole  law.  The  illustrations  make  no- 
thing law  which  would  not  be  law  without  them. 
They  only  exhibit  the  law  in  full  action,  and  show 
what  its  effects  will  be  on  the  events  of  common  life. 
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Thus  the  code  will  be  at  once  a  statute  book  and 
a  collection  of  decided  cases.  The  decided  cases  in 
the  code  will  differ  from  the  decided  cases  in  the 
English  law  books  in  two  most  important  points. 
In  the  first  place,  our  illustrations  are  never  intended 
to  supply  any  omission  in  the  written  law,  nor  do  they 
ever,  in  our  opinion,  put  a  strain  on  the  written  law. 
They  are  merely  instances  of  the  practical  applica- 
tion of  the  written  law  to  the  affairs  of  mankind. 
Secondly,  they  are  cases  decided  not  by  the  judges 
but  by  the  legislature,  by  those  who  make  the  law, 
and  who  must  know  more  certainly  than  any  judge 
can  know  what  the  law  is  which  they  mean  to  make. 

The  power  of  construing  the  law  in  cases  in  which 
there  is  any  real  reason  to  doubt  what  the  law  is 
amounts  to  the  power  of  making  the  law.  On  this 
ground  the  Roman  jurists  maintained  that  the  office 
of  interpreting  the  law  in  doubtful  matters  necessarily 
belonged  to  the  legislature.  The  contrary  opinion 
was  censured  by  them  with  great  force  of  reason, 
though  in  language  perhaps  too  bitter  and  sarcastic 
for  the  gravity  of  a  code.  "  Eorum  vanam  subtili- 
tatem  tam  risimus  quam  corrigendam  esse  censuimus. 
Si  enim  in  praesenti  leges  condere  soli  imperatori 
concessum  est,  et  leges  interpretari  solo  dignum  im- 
perio  esse  oportet.  Quis  legum  a^nigmata  solvere  et 
omnibus  aperire  idoneus  esse  videbitur  nisi  is  cui 
legislatorem  esse  concessum  est  ?  Explosis  itaque 
his  ridiculosis  ambiguitatibus  tam  conditor  quam  in- 
terpres  legum  solus  imperator  juste  existimabitur."  ^ 

The  decisions  on  particular  cases  which  we  have 
annexed  to  the  provisions  of  the  code  resemble  the 
imperial  rescripts  in  this,  that  they  proceed  from  the 
same  authority  from  which  the  provisions  themselves 
proceed.  They  differ  from  the  imperial  rescripts  in 
this  most  important  circumstance,  that  they  are  not 
'  Cod.  Just.,  Lib.  I.,  Tit.  XIV.  12. 
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made  ex  post  facto, \ki'aX  they  cannot  therefore  be  made 
to  serve  any  particular  turn,  that  the  persons  con- 
demned or  absolved  by  them  are  purely  imaginary 
persons,  and  that,  therefore,  whatever  may  be  thought 
of  the  wisdom  of  any  judgment  which  we  have  passed, 
there  can  be  no  doubt  of  its  impartiality. 

The  publication  of  this  collection  of  cases  decided 
by  legislative  authority  will,  we  hope,  greatly  limit 
the  power  which  the  Courts  of  Justice  possess  of  put- 
ting their  own  sense  on  the  laws.  But  we  are  sensible 
that  neither  this  collection  nor  any  other  can  be  suffi- 
ciently extensive  to  settle  every  question  which  may 
be  raised  as  to  the  construction  of  the  code.  Such 
questions  will  certainly  arise,  and,  unless  proper  pre- 
cautions be  taken,  the  decisions  on  such  questions 
will  accumulate  till  they  form  a  body  of  law  of  far 
greater  bulk  than  that  which  has  been  adopted  by 
the  legislature.  Nor  is  this  the  worst.  While  the 
judicial  system  of  British  India  continues  to  be  what 
it  now  is,  these  decisions  will  render  the  law  not  only 
bulky,  but  uncertain  and  contradictory.  There  are 
at  present  eight  chief  Courts  subject  to  the  legislative 
power  of  your  Lordship  in  Council,  four  established 
by  Royal  Charter,  and  four  which  derive  their  autho- 
rity from  the  Company.  Every  one  of  these  tribunals 
is  perfectly  independent  of  the  others.  Every  one  of 
them  is  at  liberty  to  put  its  own  construction  on  the 
law ;  and  it  is  not  to  be  expected  that  they  will  al- 
ways adopt  the  same  construction.  Under  so  incon- 
venient a  system  there  will  inevitably  be,  in  the  course 
of  a  few  years,  a  large  collection  of  decisions  dia- 
metrically opposed  to  each  other,  and  all  of  equal 
authority. 

How  the  powers  and  mutual  relations  of  these 
Courts  may  be  placed  on  a  better  footing,  and  whether 
it  be  possible  or  desirable  to  have  in  India  a  single 
tribunal  empowered  to  expound  the  code  in  the  last 
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resort,  are  questions  which  must  shortly  engage  the 
attention  of  the  Law  Commission.  But  whether  the 
present  judicial  organization  be  retained  or  not,  it  is 
most  desirable  that  measures  should  be  taken  to 
prevent  the  written  law  from  being  overlaid  by  an 
immense  weight  of  comments  and  decisions.  We 
conceive  that  it  is  proper  for  us,  at  the  time  at 
which  we  lay  before  your  Lordship  in  Council  the 
first  part  of  the  Indian  code,  to  offer  such  suggestions 
as  have  occurred  to  us  on  this  important  subject. 

We  do  not  think  it  desirable  that  the  Indian  legis- 
lature should,  like  the  Roman  emperors,  decide  doubt- 
ful points  of  law  which  have  actually  been  mooted  in 
cases  pending  before  the  tribunals.  In  criminal  cases, 
with  which  we  are  now  more  immediately  concerned, 
we  think  that  the  accused  party  ought  always  to  have 
the  advantage  of  a  doubt  on  a  point  of  law,  if  that 
doubt  be  entertained  after  mature  consideration  by 
the  highest  judicial  authority,  as  well  as  of  a  doubt 
on  a  matter  of  fact.  In  civil  suits  which  are  actually 
pending,  we  think  it  on  the  whole  desirable  to  leave 
to  the  Courts  the  office  of  deciding  doubtful  questions 
of  law  which  have  actually  arisen  in  the  course  of 
litigation.  But  every  case  in  which  the  construction 
put  by  a  judge  on  any  part  of  the  code  is  set  aside 
by  any  of  those  tribunals  from  which  at  present  there 
is  no  appeal  in  India,  and  every  case  in  which  there 
is  a  difference  of  opinion  in  a  Court  composed  of 
several  judges  as  to  the  construction  of  any  part  of 
the  code,  ought  to  be  forthwith  reported  to  the  legis- 
lature. Every  judge  of  every  rank  whose  duty  it  is  to 
administer  the  law  as  contained  in  the  code  should  be 
enjoined  to  report  to  his  official  superiors  every  doubt 
which  he  may  entertain  as  to  any  question  of  construc- 
tion which  may  have  arisen  in  his  Court.  Of  these 
doubts,  all  which  are  not  obviously  unreasonable  ought 
to  be  periodically  reported   by  the   highest  judicial 

VOL.  XI  C 
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authorities  to  the  legislature.  All  the  questions  thus 
reported  to  the  Government  might  with  advantage 
be  referred  for  examination  to  the  Law  Commission, 
if  that  Commission  should  be  a  permanent  body. 
In  some  cases  it  will  be  found  that  the  law  is  already 
sufficiently  clear,  and  that  any  misconstruction  which 
may  have  taken  place  is  to  be  attributed  to  weakness, 
carelessness,  wrongheadedness  or  corruption  on  the 
part  of  an  individual,  and  is  not  likely  to  occur  again. 
In  such  cases  it  will  be  unnecessary  to  make  any 
change  in  the  code.  Sometimes  it  will  be  found  that  a 
ca.se  has  arisen  respecting  which  the  code  is  silent.  In 
such  a  case  it  will  be  proper  to  supply  the  omission. 
Sometimes  it  may  be  found  that  the  code  is  incon- 
sistent with  itself.  If  so,  the  inconsistency  ought  to 
be  removed.  Sometimes  it  will  be  found  that  the 
words  of  the  law  are  not  sufficiently  precise.  In  such 
a  case  it  will  be  proper  to  substitute  others.  Some- 
times it  will  be  found  that  the  language  of  the  law, 
though  it  is  as  precise  as  the  subject  admits,  is  not  so 
clear  that  a  person  of  ordinary  intelligence  can  see  its 
whole  meaning.  In  these  cases  it  will  generally  be 
expedient  to  add  illustrations,  such  as  may  distinctly 
show  in  what  sense  the  legislature  intends  the  law  to 
be  understood,  and  may  render  it  impossible  that  the 
same  question,  or  any  similar  question,  should  ever 
again  occasion  difference  of  opinion.  In  this  manner 
every  successive  edition  of  the  code  will  solve  all  the 
important  questions  as  to  the  construction  of  the  code 
which  have  arisen  since  the  appearance  of  the  edition 
immediately  preceding.  Important  questions,  parti- 
cularly questions  about  which  Courts  of  the  highest 
rank  have  pronounced  opposite  decisions,  ought  to 
be  settled  without  delay  ;  and  no  point  of  law  ought 
to  continue  to  be  a  doubtful  point  more  than  three 
or  four  years  after  it  has  been  mooted  in  a  Court  of 
Justice.    An  addition  of  a  very  few  pages  to  the  code 
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will  stand  in  the  place  of  several  volumes  of  reports, 
and  will  be  of  far  more  value  than  such  reports,  inas- 
much as  the  additions  to  the  code  will  proceed  from 
the  legislature,  and  will  be  of  unquestionable  autho- 
rity ;  whereas  the  reports  would  only  give  the  opinions 
of  the  judges,  which  other  judges  might  venture  to 
set  aside. 

It  appears  to  us  also  highly  desirable  that,  if  the 
code  shall  be  adopted,  all  those  penal  laws  which  the 
Indian  legislature  may  from  time  to  time  find  it 
necessary  to  pass  should  be  framed  in  such  a  manner 
as  to  fit  into  the  code.  Their  language  ought  to  be 
that  of  the  code.  No  word  ought  to  be  used  in  any 
other  sense  than  that  in  which  it  is  used  in  the  code. 
The  very  part  of  the  code  in  which  the  new  law  is  to 
be  inserted  ought  to  be  indicated.  If  the  new  law 
rescinds  or  modifies  any  provision  of  the  code,  that 
provision  ought  to  be  indicated.  In  fact  the  new  law 
ought,  from  the  day  on  which  it  is  passed,  to  be  part 
of  the  code,  and  to  affect  all  the  other  provisions  of 
the  code,  and  to  be  affected  by  them  as  if  it  were 
actually  a  clause  of  the  original  code.  In  the  next 
edition  of  the  code,  the  new  law  ought  to  appear  in 
its  proper  place. 

For  reasons  which  have  been  fully  stated  to  your 
Lordship  in  Council  in  another  communication,  we 
have  not  inserted  in  the  code  any  clause  declaring  to 
what  places  and  to  what  classes  of  persons  it  shall 
apply. 

Your  Lordship  in  Council  will  see  that  we  have 
not  proposed  to  except  from  the  operation  of  this 
code  any  of  the  ancient  sovereign  houses  of  India 
residing  within  the  Company's  territories.  Whether 
any  such  exception  ought  to  be  made  is  a  question 
which,  without  a  more  accurate  knowledge  than  we 
possess  of  existing  treaties,  of  the  sense  in  which 
those  treaties  have  been  understood,  of  the  history  of 
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negotiations,  of  the  temper  and  of  the  power  of  par- 
ticular families,  and  of  the  feeling  of  the  body  of  the 
people  towards  those  families,  we  could  not  venture 
to  decide.  We  will  only  beg  permission  most  respect- 
fully to  observe  that  every  such  exception  is  an  evil ; 
that  it  is  an  evil  that  any  man  should  be  above  the 
law  ;  that  it  is  a  still  greater  evil  that  the  public 
should  be  taught  to  regard  as  a  high  and  enviable 
distinction  the  privilege  of  being  above  the  law  ;  that 
the  longer  such  privileges  are  suffered  to  last,  the 
more  difficult  it  is  to  take  them  away  ;  that  there 
can  scarcely  ever  be  a  fairer  opportunity  for  taking 
them  away  than  at  the  time  when  the  Government 
promulgates  a  new  code  binding  alike  on  persons  of 
different  races  and  religions ;  and  that  we  greatly 
doubt  whether  any  consideration,  except  that  of 
public  faith  solemnly  pledged,  deserves  to  be  weighed 
against  the  advantages  of  equal  justice. 

The  peculiar  state  of  public  feeling  in  this  country 
may  render  it  advisable  to  frame  the  law  of  procedure 
in  such  a  manner  that  families  of  high  rank  may  be 
dispensed,  as  far  as  possible,  from  the  necessity  of 
performing  acts  which  are  here  regarded,  however 
unreasonably,  as  humiliating.  But  though  it  may  be 
proper  to  make  wide  distinctions  as  respects  form, 
there  ought  in  our  opinion  to  be,  as  respects  sub- 
stance, no  distinctions  except  those  which  the  Go- 
vernment is  bound  by  express  engagements  to  make. 
That  a  man  of  rank  should  be  examined  with  par- 
ticular ceremonies  or  in  a  particular  place  may,  in 
the  present  state  of  Indian  society,  be  highly  ex- 
pedient. But  that  a  man  of  any  rank  should  be 
allowed  to  commit  crimes  with  impunity  must  in 
every  state  of  society  be  most  pernicious. 

The  provisions  of  the  code  will  be  applicable  to 
offences  committed  by  soldiers,  as  well  as  to  offences 
committed    by    other    members   of  the    community. 
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But  for  those  purely  military  offences  which  soldiers 
only  can  commit,  we  have  made  no  provision.  It 
appears  to  us  desirable  that  this  part  of  the  law 
should  be  taken  up  separately,  and  we  have  been 
given  to  understand  that  your  Lordship  in  Council 
has  determined  that  it  shall  be  so  taken  up.  But 
we  have,  as  your  Lordship  in  Council  will  perceive, 
made  provision  for  punishing  persons  who,  not  being 
themselves  subject  to  martial  law,  abet  soldiers  in  the 
breach  of  military  discipline. 

Your  Lordship  in  Council  will  observe  that  in 
many  parts  of  the  penal  code  we  have  referred  to 
the  code  of  procedure,  which  as  yet  is  not  in  exis- 
tence ;  and  hence  it  may  possibly  be  supposed  to  be 
our  opinion  that,  till  the  code  of  procedure  is  framed, 
the  penal  code  cannot  come  into  operation.  Such, 
however,  is  not  our  meaning.  We  conceive  that 
almost  the  whole  of  the  penal  code,  such  as  we  now 
lay  it  before  your  Lordship,  might  be  made  law,  at 
least  in  the  Mofussil,  without  any  considerable  change 
in  the  existing  rules  of  procedure.  Should  your  Lord- 
ship in  Council  agree  with  us  in  this  opinion,  we  shall 
be  prepared  to  suggest  those  changes  which  it  would 
be  necessary  immediately  to  make. 

In  conclusion,  we  beg  respectfully  to  suggest  that, 
if  your  Lordship  in  Council  is  disposed  to  adopt  the 
code  which  we  have  framed,  it  is  most  desirable  that 
the  native  population  should,  with  as  little  delay  as 
possible,  be  furnished  with  good  versions  of  it  in 
their  own  languages.  Such  versions,  in  our  opinion, 
can  be  produced  only  by  the  combined  labours  of 
enlightened  Europeans  and  natives ;  and  it  is  not 
probable  that  men  competent  to  execute  all  the 
translations  which  will  be  required  would  be  found  in 
any  single  province  of  India.  We  are  sensible  that 
the  difficulty  of  procuring  good  translations  will  be 
great  ;  but  we  believe  that  the  means  at  the  disposal 
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of  your  Lordship   in   Council  are  sufficient  to  over- 
come every  difficulty  ;  and  we  are  confident  that  your 
Lordship  in  Council  will  not   grudge  any  thing  that 
may  be   necessary  for   the   purpose  of  enabling  the 
people  who  are  placed  under  your  care  to  know  what 
that  law  is  according  to  which  they  are  required  to  live. 
We  have  the  honour  to  be, 
My  Lord, 
Your  Lordship's  most  obedient  humble  Servants, 

T.  B.  Macaulay, 
J.  M.  Macleod, 
G.  W.  Anderson, 
F.  Milieu. 

Indian  Law  Commission, 
October  14,  1837. 


NOTES 


NOTE  (A). 

ON    THE   CHAPTER   OF    PUNISHMENTS. 

First  among  the  punishments  provided  for  offences 
by  this  code  stands  death.  No  argument  that  has 
been  brought  to  our  notice  has  satisfied  us  that  it 
would  be  desirable  wholly  to  dispense  with  this 
punishment.  But  we  are  convinced  that  it  ought  to 
be  very  sparingly  inflicted,  and  we  propose  to  employ 
it  only  in  cases  where  either  murder  or  the  highest 
offence  against  the  State  has  been  committed. 

We  are  not  apprehensive  that  we  shall  be  thought 
by  many  persons  to  have  resorted  too  frequently  to 
capital  punishment ;  but  we  think  it  probable  that 
many,  even  of  those  who  condemn  the  English  statute 
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book  as  sanguinary,  may  think  that  our  code  errs  on 
the  other  side.  They  may  be  of  opinion  that  gang- 
robbery,  the  cruel  mutilation  of  the  person,  and 
possibly  rape,  ought  to  be  punished  with  death. 
These  are  doubtless  offences  which,  if  we  looked  only 
at  their  enormity,  at  the  evil  which  they  produce,  at 
the  terror  which  they  spread  through  society,  at  the 
depravity  which  they  indicate,  we  might  be  inclined 
to  punish  capitally.  But  atrocious  as  they  are,  they 
cannot,  as  it  appears  to  us,  be  placed  in  the  same 
class  with  murder.  To  the  great  majority  of  man- 
kind nothing  is  so  dear  as  life.  And  we  are  of  opinion 
that  to  put  robbers,  ravishers,  and  mutilators  on  the 
same  footing  with  murderers,  is  an  arrangement 
which  diminishes  the  security  of  life. 

There  is  in  practice  a  close  connexion  between 
murder  and  most  of  those  offences  which  come  nearest 
to  murder  in  enormity.  Those  offences  are  almost 
always  committed  under  such  circumstances  that  the 
offender  has  it  in  his  power  to  add  murder  to  his  guilt. 
They  are  often  committed  under  such  circumstances 
that  the  offender  has  a  temptation  to  add  murder  to 
his  guilt.  The  same  opportunities,  the  same  superiority 
of  force,  which  enabled  a  man  to  rob,  to  mangle  or  to 
ravish,  will  enable  him  to  go  further,  and  to  despatch 
his  victim.  As  he  has  almost  always  the  power  to 
murder,  he  will  often  have  a  strong  motive  to  murder, 
inasmuch  as  by  murder  he  may  often  hope  to  remove 
the  only  witness  of  the  crime  which  he  has  already 
committed.  If  the  punishment  of  the  crime  which 
he  has  already  committed  be  exactly  the  same  with 
the  punishment  of  murder,  he  will  have  no  restraining 
motive.  A  law  which  imprisons  for  rape  and  robbery, 
and  hangs  for  murder,  holds  out  to  ravishers  and 
robbers  a  strong  inducement  to  spare  the  lives  of 
those  whom  they  have  injured.  A  law  which  hangs 
for    rape   and    robbery,    and   which   only  hangs    for 
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murder,  holds  out,  indeed,  if  it  be  rigorously  carried 
into  effect,  a  strong  motive  to  deter  men  from  rape 
and  robbery,  but  as  soon  as  a  man  has  ravished  or 
robbed,  it  holds  out  to  him  a  strong  motive  to  follow 
up  his  crime  with  a  murder. 

If  murder  were  punished  with  something  more 
than  simple  death ;  if  the  murderer  were  broken  on 
the  wheel  or  burned  alive,  there  would  not  be  the 
same  objection  to  punishing  with  death  those  crimes 
which  in  atrocity  approach  nearest  to  murder.  But 
such  a  system  would  be  open  to  other  objections  so 
obvious  that  it  is  unnecessary  to  point  them  out. 
The  highest  punishment  which  we  propose  is  the 
simple  privation  of  life  ;  and  the  highest  punishment, 
be  it  what  it  may,  ought  not,  for  the  reason  which 
we  have  given,  to  be  assigned  to  any  crime  against 
the  person  which  stops  short  of  murder.  And  it  is 
hardly  necessary  to  point  out  to  his  Lordship  in 
Council  how  great  a  shock  would  be  given  to  public 
feeling  if,  while  we  propose  to  exempt  from  the 
punishment  of  death  the  most  atrocious  personal 
outrages  which  stopped  short  of  murder,  we  were  to 
inflict  that  punishment  even  in  the  worst  cases  of 
theft,  cheating,  or  mischief 

It  will  be  seen  that,  throughout  the  code,  wherever 
we  have  made  any  offence  punishable  by  transporta- 
tion, we  have  provided  that  the  transportation  shall 
be  for  life.  The  consideration  which  has  chiefly 
determined  us  to  retain  that  mode  of  punishment  is 
our  persuasion  that  it  is  regarded  by  the  natives  of 
India,  particularly  by  those  who  live  at  a  distance 
from  the  sea,  with  peculiar  fear.  The  pain  which  is 
caused  by  punishment  is  unmixed  evil.  It  is  by  the 
terror  which  it  inspires  that  it  produces  good  ;  and 
perhaps  no  punishment  inspires  so  much  terror  in 
proportion  to  the  actual  pain  which  it  causes  as  the 
punishment  of  transportation  in  this  country.     Pro- 
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longed  imprisonment  may  be  more  painful  in  the 
actual  endurance ;  but  it  is  not  so  much  dreaded 
beforehand  ;  nor  does  a  sentence  of  imprisonment 
strike  either  the  offender  or  the  bystanders  with  so 
much  horror  as  a  sentence  of  exile  beyond  what  they 
call  the  Black  Water.  This  feeling,  we  believe,  arises 
chiefly  from  the  mystery  which  overhangs  the  fate  of 
the  transported  convict.  The  separation  resembles 
that  which  takes  place  at  the  moment  of  death.  The 
criminal  is  taken  for  ever  from  the  society  of  all  who 
are  acquainted  with  him,  and  conveyed  by  means  of 
which  the  natives  have  but  an  indistinct  notion  over 
an  element  which  they  regard  with  extreme  awe,  to 
a  distant  country  of  which  they  know  nothing,  and 
from  which  he  is  never  to  return.  It  is  natural  that 
his  fate  should  impress  them  with  a  deep  feeling  of 
terror.  It  is  on  this  feeling  that  the  efficacy  of  the 
punishment  depends,  and  this  feeling  would  be  greatly 
weakened  if  transported  convicts  should  frequently 
return,  after  an  exile  of  seven  or  fourteen  years,  to 
the  scene  of  their  offences,  and  to  the  society  of  their 
former  friends. 

We  may  observe  that  the  rule  which  we  propose 
to  lay  down  is  already  in  force  in  almost  every  part 
of  British  India.  The  Courts  established  by  the 
Royal  Charters  and  Courts  Martial  are  at  present  the 
only  Courts  which  sentence  offenders  to  transportation 
for  any  term  short  of  life.  In  the  case  of  European 
offenders  who  are  condemned  to  long  terms  of  im- 
prisonment, we  allow  the  Government  to  commute 
imprisonment  for  transportation  not  perpetual.  But 
in  that  case  we  are  of  opinion  that  in  general  the 
transported  criminal  ought  not,  after  the  expiration 
of  the  term  for  which  he  is  transported,  to  be  allowed 
to  return  to  India.  This  rule  and  the  reasons  for  it 
will  be  considered  hereafter. 

Of  imprisonment    we    propose   to    institute    two 
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grades,  rigorous  imprisonment  and  simple  imprison- 
ment. But  we  do  not  think  the  penal  code  the 
proper  place  for  describing  with  minuteness  the  nature 
of  either  kind  of  punishment. 

We  entertain  a  confident  hope  that  it  will  shortly 
be  found  practicable  greatly  to  reduce  the  terms  of 
imprisonment  which  we  propose.  Where  a  good 
system  of  prison  discipline  exists,  where  the  criminal, 
without  being  subject  to  any  cruel  severities,  is  strictly 
restrained,  regularly  employed  in  labour  not  of  an 
attractive  kind,  and  deprived  of  every  indulgence  not 
necessary  to  his  health,  a  year's  confinement  will 
generally  prove  as  efficacious  as  confinement  for  two 
years  in  a  gaol  where  the  superintendence  is  lax, 
where  the  work  exacted  is  light,  and  where  the  con- 
victs find  means  of  enjoying  as  many  luxuries  as  if 
they  were  at  liberty.  As  the  intensity  of  the  punish- 
ment is  increased,  its  length  may  safely  be  diminished. 
As  members  of  the  committee  which  is  now  employed 
in  investigating  the  system  followed  in  the  gaols  of 
this  country,  we  have  had  access  to  information  which 
enables  us  to  say  with  confidence  that,  in  this  depart- 
ment of  the  administration,  extensive  reforms  are 
greatly  needed,  and  may  easily  be  made.  The  re- 
searches of  that  committee  will,  we  hope,  enable  the 
Law  Commission  hereafter  to  prepare  such  a  code  of 
prison  discipline  as,  without  shocking  the  humane 
feelings  of  the  community,  may  yet  be  a  terror  to  the 
most  hardened  wrong-doers.  Whenever  such  a  code 
shall  come  into  operation,  we  conceive  that  it  will  be 
advisable  greatly  to  shorten  many  of  the  terms  of 
imprisonment  which  we  have  proposed. 

It  will  be  seen  that  we  have  given  to  the  Govern- 
ment a  power  of  commuting  sentences  in  certain  cases 
without  the  consent  of  the  offender.  Some  of  the 
rules  which  we  have  laid  down  on  this  subject  will  be 
universally  allowed  to  be  proper.     It  is  evidently  fit 
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that  the  Government  should  be  empowered  to  com- 
mute the  sentence  of  death  for  any  other  punishment 
provided  by  the  code.  It  seems  to  us  also  very  de- 
sirable that  the  Government  should  have  the  power 
of  commuting  perpetual  transportation  for  perpetual 
imprisonment.  Many  circumstances  of  which  the 
executive  authorities  ought  to  be  accurately  informed, 
but  which  must  often  be  unknown  to  the  ablest  judge, 
may,  at  particular  times,  render  it  highly  inconvenient 
to  carry  a  sentence  of  transportation  into  effect.  The 
state  of  those  remote  provinces  of  the  empire  in  which 
convict  settlements  are  established,  and  the  way  in 
which  the  interest  of  those  provinces  may  be  affected 
by  any  addition  to  the  convict  population,  are  matters 
which  lie  altogether  out  of  the  cognizance  of  the 
tribunals  by  which  those  sentences  are  passed,  and 
which  the  Government  only  is  competent  to  decide. 

The  provisions  contained  in  clauses  43  and  44  are 
more  likely  to  cause  difference  of  opinion.  We  are 
satisfied  that  both  humanity  and  policy  require  that 
those  provisions,  or  provisions  very  similar  to  them, 
should  be  adopted. 

The  physical  difference  which  exists  between  the 
European  and  the  native  of  India  renders  it  impos- 
sible to  subject  them  to  the  same  system  of  prison 
discipline.  It  is  most  desirable,  indeed,  that  in  the 
treatment  of  offenders  convicted  of  the  same  crime 
and  sentenced  to  the  same  punishment  there  should  be 
no  apparent  inequality.  But  it  is  still  more  desirable 
that  there  should  be  no  real  inequality,  and  there 
must  be  real  inequality  unless  there  be  apparent 
inequality.  It  would  be  cruel  to  subject  an  European 
for  a  long  period  to  a  severe  prison  discipline,  in  a 
country  in  which  existence  is  almost  constant  misery 
to  an  European  who  has  not  many  indulgences  at  his 
command.  If  not  cruel,  it  would  be  impolitic.  It  is 
unnecessary  to  point  out  to  his  Lordship  in  Council 
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how  desirable  it  is  that  our  national  character  should 
stand  high  in  the  estimation  of  the  inhabitants  of 
India,  and  how  much  that  character  would  be  lowered 
by  the  frequent  exhibition  of  Englishmen  of  the  worst 
description,  placed  in  the  most  degrading  situations, 
stigmatized  by  the  Courts  of  Justice,  and  engaged  in 
the  ignominious  labour  of  a  gaol. 

As  there  are  strong  reasons  for  not  punishing 
Europeans  with  imprisonment  of  the  same  descrip- 
tion with  which  we  propose  to  punish  natives,  so 
there  are  reasons  equally  strong  for  not  suffering 
Europeans  who  have  been  convicted  of  serious  crimes 
to  remain  in  this  country.  As  we  are  satisfied  that 
nothing  can  add  more  strength  to  the  Government, 
or  can  be  more  beneficial  to  the  people,  than  the 
free  admission  of  honest,  industrious  and  intelligent 
Englishmen,  so  we  are  satisfied  that  no  greater 
calamity  could  befall  either  the  Government  or  the 
people  than  the  influx  of  Englishmen  of  lawless 
habits  and  blasted  character.  Such  men  are  of  the 
same  race  and  colour  with  the  rulers  of  the  country, 
they  speak  the  same  language,  they  wear  the  same 
garb.  In  all  these  things  they  differ  from  the  great 
body  of  the  population.  It  is  natural  and  inevitable 
that  in  the  minds  of  a  people  accustomed  to  be 
governed  by  Englishmen,  the  idea  of  an  Englishman 
should  be  associated  with  the  idea  of  Government. 
Every  Englishman  participates  in  the  power  of 
Government,  though  he  holds  no  office.  His  vices 
reflect  disgrace  on  the  Government,  though  the 
Government  gives  him  no  countenance. 

It  was  probably  on  these  grounds  that  Parliament, 
at  the  same  time  at  which  it  threw  open  a  large  part 
of  India  to  British-born  subjects  of  the  King,  directed 
the  local  legislature  to  provide  against  those  dangers 
which  might  be  expected  from  an  influx  of  such 
settlers.     No  regulation  can,  in  our  opinion,  promote 
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more  effectually,  or  in  a  more  unexceptionable 
manner,  the  end  which  Parliament  had  in  view  than 
that  which  we  now  propose. 

We  recommend  that,  whenever  a  person,  not  both 
of  Asiatic  birth  and  of  Asiatic  blood,  commits  an 
offence  so  serious  that  he  is  sentenced  to  two  years 
of  simple  imprisonment,  or  to  one  year  of  rigorous 
imprisonment,  it  shall  be  competent  to  the  Govern- 
ment to  commute  that  punishment  for  banishment 
from  the  territories  of  the  East  India  Company. 

If  a  person  of  unmixed  European  blood  should 
commit  an  offence  so  heinous  as  to  be  visited  with  a 
sentence  of  imprisonment  for  seven  years  or  more, 
we  would  give  to  the  Government  the  power  of  sub- 
stituting an  equal  term  of  transportation  for  that 
term  of  imprisonment,  and  of  excluding  the  offender, 
after  the  expiration  of  the  term  of  transportation, 
from  the  territories  of  the  East  India  Company.  The 
Government  would,  doubtless,  make  arrangements  for 
transporting  such  offenders  to  some  British  colony 
situated  in  a  temperate  climate. 

In  the  great  majority  of  cases  we  believe  that  this 
commutation  of  punishment  would  be  most  welcome 
to  an  European  offender.  But  however  this  may  be, 
we  are  satisfied  that  it  is  for  the  interest  both  of  the 
British  Government  and  of  the  Indian  people  that 
the  executive  authorities  should  possess  the  power 
which  we  propose  to  confide  to  them. 

The  forfeiture  of  property  is  a  punishment  which 
we  propose  to  inflict  only  on  persons  guilty  of  high 
political  offences.  The  territorial  possessions  of  such 
persons  often  enable  them  to  disturb  the  public  peace, 
and  to  make  head  against  the  Government  ;  and  it 
seems  reasonable  that  they  should  be  deprived  of  so 
dangerous  a  power. 

Fine  is  one  of  the  most  common  punishments  in 
every  part  of  the  world,  and  it  is  a  punishment  the 
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advantages  of  which  are  so  great  and  obvious,  that 
we  propose  to  authorize  the  Courts  to  inflict  it  in 
every  case,  except  where  forfeiture  of  all  property  is 
necessarily  part  of  the  punishment.  Yet  the  punish- 
ment of  fine  is  open  to  some  objections.  Death, 
imprisonment,  transportation,  banishment,  solitude, 
compelled  labour,  are  not,  indeed,  equally  disagree- 
able to  all  men.  But  they  are  so  disagreeable  to  all 
men  that  the  legislature,  in  assigning  these  punish- 
ments to  offences,  may  safely  neglect  the  differences 
produced  by  temper  and  situation.  With  fine,  the 
case  is  different.  In  imposing  a  fine,  it  is  always 
necessary  to  have  as  much  regard  to  the  pecuniary 
circumstances  of  the  offender  as  to  the  character  and 
magnitude  of  the  offence.  The  mulct  which  is  ruinous 
to  a  labourer  is  easily  borne  by  a  tradesman,  and  is 
absolutely  unfelt  by  a  rich  zemindar. 

It  is  impossible  to  fix  any  limit  to  the  amount  of 
a  fine  which  will  not  either  be  so  high  as  to  be 
ruinous  to  the  poor,  or  so  low  as  to  be  no  object  of 
terror  to  the  rich.  There  are  many  millions  in  India 
who  would  be  utterly  unable  to  pay  a  fine  of  fifty 
rupees  ;  there  are  hundreds  of  thousands  from  whom 
such  a  fine  might  be  levied,  but  whom  it  would  reduce 
to  extreme  distress  ;  there  are  thousands  to  whom  it 
would  give  very  little  uneasiness  ;  there  are  hundreds 
to  whom  it  would  be  a  matter  of  perfect  indifference, 
and  who  would  not  cross  a  room  to  avoid  it.  The 
number  of  the  poor  in  every  country  exceeds  in  a 
very  great  ratio  the  number  of  the  rich.  The  number 
of  poor  criminals  exceeds  the  number  of  rich  crimi- 
nals in  a  still  greater  ratio.  And  to  the  poor  criminal 
it  is  a  matter  of  absolute  indifference  whether  the  fine 
to  which  he  is  liable  be  limited  or  not,  unless  it  be  so 
limited  as  to  render  it  quite  inefficient  as  a  mode  of 
punishing  the  rich.  To  a  man  who  has  no  capital, 
who  has  laid  by  nothing,  whose  monthly  wages  are 
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just  sufficient  to  provide  himself  and  his  family  with 
their  monthly  rice,  it  matters  not  whether  the  fine  for 
assault  be  left  to  be  settled  by  the  discretion  of  the 
Courts,  or  whether  a  hundred  rupees  be  fixed  as  the 
maximum.  There  are  no  degrees  in  impossibility. 
He  is  no  more  able  to  pay  a  hundred  rupees  than  to 
pay  a  lac.  A  just  and  wise  judge,  even  if  entrusted 
with  a  boundless  discretion,  will  not,  under  ordinary 
circumstances,  sentence  such  an  offender  to  a  fine  of 
a  hundred  rupees.  And  the  limit  of  a  hundred  rupees 
would  leave  it  quite  in  the  power  of  an  unjust  or  in- 
considerate judge  to  inflict  on  such  an  offender  all  the 
evil  which  can  be  inflicted  on  him  by  means  of  fine. 

If,  in  imitation  of  Mr.  Livingston,  we  provide  that 
no  fine  shall  exceed  one-fourth  of  the  amount  of  the 
offender's  property,  no  serious  fine  will  ever  be  im- 
posed in  this  country  without  a  long  and  often  a  most 
unsatisfactory  investigation,  in  which  it  would  be 
necessary  to  decide  many  obscure  questions  of  right 
purposely  darkened  by  every  artifice  of  chicanery. 
And  even  if  this  great  practical  difficulty  did  not 
exist,  we  should  see  strong  objections  to  such  a  pro- 
vision in  a  very  large  class  of  cases.  Take  the  case 
of  a  corrupt  judge  who  has  accumulated  a  lac  of 
rupees  by  his  illicit  practices.  A  fine  which  should 
deprive  such  a  man  of  the  whole  of  his  fortune  would 
not  appear  to  us  excessive  :  and  certainly  we  should 
think  it  most  undesirable  that  he  should  be  allowed 
to  retain  75,000  rupees  of  his  ill-gotten  gains.  Again, 
take  the  case  of  a  man  who  has  been  suborned  to 
commit  perjury,  and  has  received  a  great  bribe  for 
doing  so.  Such  a  man  may  have  little  or  no  property, 
except  what  he  has  received  as  a  bribe  :  yet  it  is 
evidently  desirable  that  he  should  be  compelled  to 
disgorge  the  whole.  No  man  ought  ever  to  gain  by 
breaking  the  law  ;  and  if  Mr.  Livingston's  rule  were 
adopted  in  this  country,  many  would  gain  by  breaking 
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the  law.  To  punish  a  man  for  a  crime,  and  yet  to 
leave  in  his  possession  three-fourths  of  the  con- 
sideration which  tempted  him  to  commit  the  crime, 
is  to  hold  out  at  once  punishments  for  crime,  and 
inducements  to  crime.  It  appears  to  us  that  the 
punishment  of  fine  is  a  peculiarly  appropriate  punish- 
ment for  all  offences  to  which  men  are  prompted  by 
cupidity  ;  for  it  is  a  punishment  which  operates 
directly  on  the  very  feeling  which  impels  men  to  such 
offences.  A  man  who  has  been  guilty  of  great 
offences  arising  from  cupidity,  of  forging  a  bill  of 
exchange,  for  example,  of  keeping  a  receptacle  for 
stolen  goods,  or  of  extensive  embezzlement,  ought,  we 
conceive,  to  be  so  fined  as  to  reduce  him  to  poverty. 
That  such  a  man  should,  when  his  imprisonment  is 
over,  return  to  the  enjoyment  of  three-fourths  of  his 
property,  a  property  which  may  be  very  large,  and 
which  may  have  been  accumulated  by  his  offences, 
appears  to  us  highly  objectionable.  Those  persons 
who  are  most  likely  to  commit  such  offences  would 
often  be  less  deterred  by  knowing  that  the  offender 
had  passed  several  years  in  imprisonment,  than  en- 
couraged by  seeing  him,  after  his  liberation,  enjoying 
the  far  larger  part  of  his  wealth. 

We  have  never  seen  any  general  rule  for  the 
limiting  of  fine,  which  we  are  disposed  to  adopt. 
The  difficulty  of  framing  a  rule  has  evidently  been 
felt  by  many  eminent  men.  The  authors  of  the  Bill 
of  Rights,  with  many  instances  of  gross  abuse  fresh 
in  their  recollection,  could  devise  no  other  rule  than 
that  excessive  fines  should  not  be  imposed.  And 
the  authors  of  the  Constitution  of  the  United  States, 
after  the  experience  of  another  century,  contented 
themselves  with  repeating  the  words  of  the  Bill  of 
Rights. 

It  will  be  seen  that  in  cases  which  are  not  very 
heinous  we  propose  to  limit  the  amount  of  fine  which 
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the  Courts  may  impose.  But  in  serious  cases  we 
have  left  the  amount  of  fine  absolutely  to  their 
discretion  ;  and  we  feel,  as  we  have  said,  that,  even 
in  the  cases  where  we  have  proposed  a  limit,  such  a 
limit  will  be  no  protection  to  the  poor,  who  in  every 
community  are  also  the  many.  We  feel  that  the 
extent  of  the  discretion  which  we  have  thus  left  to 
the  Courts  is  an  evil,  and  that  no  sagacity  and  no 
rectitude  of  intention  can  secure  a  judge  from  occa- 
sional error.  We  conceive,  however,  that  if  fine  is 
to  be  employed  as  a  punishment, — and  no  judicious 
person,  we  are  persuaded,  would  propose  to  dispense 
with  it, — this  evil  must  be  endured.  We  shall  at- 
tempt in  the  code  of  procedure  to  establish  such  a 
system  of  appeal  as  may  prevent  gross  or  frequent 
injustice  from  taking  place. 

The  next  question  which  it  became  our  duty  to 
consider  was  this  : — when  a  fine  has  been  imposed, 
what  measures  shall  be  adopted  in  default  of  pay- 
ment? And  here  two  modes  of  proceeding,  with 
both  of  which  we  were  familiar,  naturally  occurred  to 
us.  The  offender  may  be  imprisoned  till  the  fine  is 
paid,  or  he  may  be  imprisoned  for  a  certain  term, 
such  imprisonment  being  considered  as  standing  in 
place  of  the  fine.  In  the  former  case,  the  imprison- 
ment is  used  in  order  to  compel  him  to  part  with  his 
money  ;  in  the  latter  case,  the  imprisonment  is  a 
punishment  substituted  for  another  punishment.  Both 
modes  of  proceeding  appear  to  us  to  be  open  to 
strong  objections.  To  keep  an  offender  in  imprison- 
ment till  his  fine  is  paid  is,  if  the  fine  be  beyond  his 
means,  to  keep  him  in  imprisonment  all  his  life  ;  and 
it  is  impossible  for  the  best  judge  to  be  certain  that 
he  may  not  sometimes  impose  a  fine  which  shall  be 
beyond  the  means  of  an  offender.  Nothing  could 
make  such  a  system  tolerable  except  the  constant 
interference  of  some  authority  empowered   to  remit 

VOL.  XI  D 


34  Notes  on  the 

sentences ;  and  such  constant  interference  we  should 
consider  as  in  itself  an  evil.  On  the  other  hand,  to 
sentence  an  offender  to  fine  and  to  a  certain  fixed 
term  of  imprisonment  in  default  of  payment,  and 
then  to  leave  it  to  himself  to  determine  whether  he 
will  part  with  his  money  or  lie  in  gaol,  appears  to  us 
to  be  a  very  objectionable  course.  The  high  autho- 
rity of  Mr.  Livingston  is  here  against  us.  He  allows 
the  criminal,  if  sentenced  to  a  fine  exceeding  one- 
fourth  of  his  property,  to  compel  the  judge  to  com- 
mute the  excess  for  imprisonment  at  the  rate  of  one 
day  of  imprisonment  for  every  two  dollars  of  fine, 
and  he  adds,  that  such  imprisonment  must  in  no  case 
exceed  ninety  days.  We  regret  that  we  cannot  agree 
with  him.  The  object  of  the  penal  law  is  to  deter 
from  offences,  and  this  can  only  be  done  by  means 
of  inflictions  disagreeable  to  offenders.  The  law 
ought  not  to  inflict  punishments  unnecessarily  severe ; 
but  it  ought  not,  on  the  other  hand,  to  call  the  offen- 
der into  council  with  his  judges,  and  to  allow  him  an 
option  between  two  punishments.  In  general,  the 
circumstance  that  he  prefers  one  punishment  raises 
a  strong  presumption  that  he  ought  to  suffer  the 
other.  The  circumstance  that  the  love  of  money  is 
a  stronger  passion  in  his  mind  than  the  love  of  per- 
sonal liberty  is,  as  far  as  it  goes,  a  reason  for  our 
availing  ourselves  rather  of  his  love  of  money  than 
of  his  love  of  personal  liberty  for  the  purpose  of  re- 
straining him  from  crime.  To  look  out  systematically 
for  the  most  sensitive  part  of  a  man's  mind,  in  order 
that  we  may  not  direct  our  penal  sanctions  towards 
that  part  of  his  mind,  seems  an  injudicious  policy. 

We  are  far  from  thinking  that  the  course  which 
we  propose  is  unexceptionable ;  but  it  appears  to  us 
to  be  less  open  to  exception  than  any  other  which 
has  occurred  to  us.  We  propose  that,  at  the  time  of 
imposing   a  fine,  the  Court   shall  also  fix  a  certain 
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term  of  imprisonment  which  the  offender  shall  under- 
go in  default  of  payment  In  fixing  this  term  the 
Court  will  in  no  case  be  suffered  to  exceed  a  certain 
maximum,  which  will  vary  according  to  the  nature  of 
the  offence.  If  the  offence  be  one  which  is  punish- 
able with  imprisonment  as  well  as  fine,  the  term  of 
imprisonment  in  default  of  payment  will  not  exceed 
one-fourth  of  the  longest  term  of  imprisonment  fixed 
by  the  code  for  the  offence.  If  the  offence  be  one 
which  by  the  code  is  punishable  only  with  fine,  the 
term  of  imprisonment  for  default  of  payment  will  in 
no  case  exceed  seven  days. 

But  we  do  not  mean  that  this  imprisonment  shall 
be  taken  in  full  satisfaction  of  the  fine.  We  cannot 
consent  to  permit  the  offender  to  choose  whether  he 
will  suffer  in  his  person  or  in  his  property.  To  adopt 
such  a  course  would  be  to  grant  exemption  from  the 
punishment  of  fine  to  those  very  persons  on  whom  it 
is  peculiarly  desirable  that  the  punishment  of  fine 
should  be  inflicted,  to  those  very  persons  who  dislike 
that  punishment  most,  and  whom  the  apprehension 
of  that  punishment  would  be  most  likely  to  restrain. 
We  therefore  propose  that  the  imprisonment  which 
an  offender  has  undergone  shall  not  release  him  from 
the  pecuniary  obligation  under  which  he  lies.  His 
person  will,  indeed,  cease  to  be  answerable  for  the 
fine ;  but  his  property  will  for  a  time  continue  to  be 
so.  What  we  recommend  is,  that  at  any  time  during 
a  certain  limited  period  the  fine  may  be  levied  on  his 
effects  by  distress.  If  the  fine  is  paid  or  levied  while 
he  is  imprisoned  for  default  of  payment,  his  imprison- 
ment will  immediately  terminate,  and  if  a  portion  of 
the  fine  be  paid  during  the  imprisonment,  a  propor- 
tional abatem.ent  of  the  imprisonment  will  take  place. 

It  may  perhaps  appear  to  some  persons  harsh  to 

imprison  a  man  for  non-payment  of  a  fine,  and,  after 

he  has  endured  his  imprisonment,  to  take  his  property 
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by  distress  in  order  to  realize  the  fine.  But  this 
harshness  is  rather  apparent  than  real.  If  the  offender, 
having  the  means  of  paying  the  fine,  chooses  rather 
to  lie  in  prison  than  to  part  with  his  money,  his  case 
is  the  very  case  in  which  it  is  most  desirable  that 
the  fine  should  be  levied,  and  he  is  the  very  convict 
who  has  least  claim  to  indulgence.  The  confinement 
which  he  has  undergone  may  be  regarded  as  no  more 
than  a  reasonable  punishment  for  his  obstinate  resis- 
tance to  the  due  execution  of  his  sentence.  If  the 
offender  has  not  the  means  of  paying  the  fine  while 
he  continues  liable  to  it,  he  will  be  quit  for  his  im- 
prisonment. There  remains  another  case  ;  that  of  an 
offender  who,  being  really  unable  to  pay  his  fine,  lies 
in  prison  for  a  term,  and  within  six  years  after  his 
sentence  acquires  property.  This  case  is  the  only 
case  in  which  it  can,  with  any  plausibility,  be  main- 
tained that  the  law,  as  we  have  framed  it,  would 
operate  harshly.  Even  in  this  case,  it  is  evident  that 
our  law  will  operate  far  less  harshly  than  a  law  which 
should  provide  that  an  offender  sentenced  to  a  fine 
should  be  imprisoned  till  the  fine  should  be  paid. 
Under  both  laws  imprisonment  is  inflicted,  under 
both  a  fine  is  exacted.  But  the  one  law  liberates  the 
offender  on  payment  of  the  fine,  and  also  fixes  a  limit 
beyond  which  he  cannot  be  detained  in  gaol,  whether 
the  fine  be  paid  or  no.  The  other  law  keeps  him  in 
confinement  till  the  money  is  actually  paid.  It  is, 
therefore,  at  least  as  severe  as  ours  on  his  property, 
and  is  immeasurably  more  severe  on  his  person. 

In  fact,  we  treat  an  offender  who  has  been  sen- 
tenced to  fine  more  leniently  than  the  law  now  treats 
a  debtor  either  in  England  or  in  this  country.  By 
the  English  law,  an  insolvent  not  in  trade  is  kept  in 
confinement  till  he  has  surrendered  all  his  property, 
till  he  has  answered  interrogatories  respecting  it,  till 
the  Court  is  satisfied  that  he  has  paid  all  that  he  can 
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pay.  Even  when  his  person  is  liberated,  his  future 
acquisitions  still  continue  to  be  liable  to  the  claims  of 
his  creditors.  The  law  throughout  British  India  is  in 
principle  the  same  with  the  law  of  England.  The 
offender  who  has  been  sentenced  to  fine  must  be  con- 
sidered as  a  debtor,  and,  as  a  debtor,  not  entitled  to 
any  peculiar  lenity.  It  will  be  difficult  to  show  on 
what  principles  a  creditor  ought  to  be  allowed  to 
employ,  for  the  purpose  of  recovering  a  debt  from 
a  person  who  is  perhaps  only  unfortunate,  a  more 
stringent  mode  of  procedure  than  that  which  the 
State  employs  for  the  purpose  of  realizing  a  fine  from 
the  property  of  a  criminal.  If  a  temporary  imprison- 
ment for  debt  ought  not  to  cancel  the  claim  of  the 
private  creditor,  neither  ought  a  temporary  imprison- 
ment in  default  of  payment  of  a  fine  to  cancel  the 
claims  of  public  justice. 

It  is  undoubtedly  easy  to  put  cases  in  which  this 
part  of  the  law  will  operate  more  severely  than  we 
could  wish  ;  and  so  it  is  easy  to  put  cases  in  which 
every  penal  clause  in  the  code  would  operate  more 
severely  than  we  could  wish.  This  is  an  evil  insepa- 
rable from  all  legislation.  General  rules  must  be 
framed ;  and  it  is  absolutely  impossible  to  frame 
general  rules  which  shall  suit  all  particular  cases. 
It  is  sufficient  if  the  rule  be,  on  the  whole,  more 
beneficial  than  any  other  general  rule  which  can  be 
suggested.  Those  particular  cases  in  which  a  rule 
generally  beneficial  may  operate  too  harshly  must  be 
left  to  the  merciful  consideration  of  the  Executive 
Government.  We  are  satisfied  that  the  punishment 
of  fine  would,  under  the  arrangement  which  we  pro- 
pose, be  found  to  be  a  most  efficacious  punishment  in 
a  large  class  of  cases.  We  are  satisfied  that  if  offen- 
ders are  allowed  to  choose  between  imprisonment 
and  fine,  fine  will  lose  almost  its  whole  efficacy,  and 
will  never  be  inflicted  on  those  who  dread  it  most. 
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Closely  connected  with  these  questions  respecting 
the  punishment  of  fine  is  another  question  of  the 
highest  importance,  which  indeed  belongs  rather  to 
the  law  of  civil  rights  and  to  the  law  of  procedure 
than  to  the  penal  law,  but  respecting  which  we  are 
desirous  to  place  on  record  the  opinion  which  we 
have  formed,  after  much  reflection  and  discussion. 

In  a  very  large  proportion  of  criminal  cases  there 
is  good  ground  for  a  civil  as  well  as  for  a  penal  pro- 
ceeding. The  English  law,  most  erroneously  in  our 
opinion,  allows  no  civil  claim  for  reparation  in  cases 
where  injury  has  been  caused  by  an  offence  amount- 
ing to  felony.  Thus  a  person  is  entitled  to  reparation 
for  what  he  has  lost  by  petty  fraud,  but  to  none  if  he 
has  been  cheated  by  means  of  a  forged  bill  of  ex- 
change. He  is  entitled  to  reparation  if  his  coat  has 
been  torn,  but  to  none  if  his  house  has  been  malici- 
ously burned  down.  He  is  entitled  to  reparation  for 
a  slap  on  the  face,  but  to  none  for  having  his  nose 
maliciously  slit,  or  his  ears  cut  off.  A  woman  is 
entitled  to  reparation  for  a  breach  of  promise  of 
marriage,  but  to  none  for  a  rape.  To  us  it  appears 
that  of  two  sufferers,  he  who  has  suffered  the  greater 
harm  has,  cceteris  paribus,  the  stronger  claim  to  com- 
pensation ;  and  that  of  two  offences,  that  which 
produces  the  greater  harm  ought,  cceteris  paribus,  to 
be  visited  with  the  heavier  punishment.  Hence  it 
follows  that  in  general  the  strongest  claims  to  com- 
pensations will  be  the  claims  of  persons  who  have 
been  injured  by  highly  penal  acts  ;  and  that  to  refuse 
reparation  to  all  sufferers  who  have  been  injured  by 
highly  penal  acts  is  to  refuse  reparation  to  that  very 
class  of  sufferers  who  have  the  strongest  claim  to  it. 

We  are  decidedly  of  opinion  that  every  person  who 
is  injured  by  an  offence  ought  to  be  legally  entitled 
to  a  compensation  for  the  injury.  That  the  offence 
is  a  very  serious  one,  far  from  being  a  reason  for  think- 
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ing  that  he  ought  to  have  no  compensation,  is  primA 
facie  a  reason  for  thinking  that  the  compensation 
ought  to  be  very  large. 

Entertaining  this  opinion,  we  are  desirous  that  the 
law  of  criminal  procedure  should  be  framed  in  such 
a  manner  as  to  facilitate  the  obtaining  of  reparation 
by  the  sufferer.  We  are  inclined  to  think  that  an 
arrangement  might  be  adopted  under  which  one  trial 
would  do  the  work  of  two.  We  conceive  that,  in  every 
case  in  which  fine  is  part  of  the  punishment  of  an 
offence,  it  ought  to  be  competent  to  the  tribunal  which 
has  tried  the  offender,  acting  under  proper  checks,  to 
award  the  whole  or  part  of  the  fine  to  the  sufferer,  pro- 
vided that  the  sufferer  signifies  his  willingness  to  re- 
ceive what  is  so  awarded  in  full  satisfaction  of  his  civil 
claim  for  reparation.  If  the  Criminal  Court  shall  not 
make  such  an  award,  or  if  the  sufferer  shall  not  be 
satisfied  with  such  an  award,  he  must  be  left  to  his  civil 
action.  But  if,  in  such  an  action,  he  recovers  damages, 
the  fine  ought,  in  our  opinion,  to  be  employed,  as  far 
as  the  fine  will  go,  in  satisfying  those  damages. 

The  plan  we  propose  would  not  be  open  to  the 
strong  and  indeed  unanswerable  objections  which  Mr. 
Livingston  has  urged  against  the  plan  of  blending  a 
civil  and  criminal  trial  together.  Yet  we  think  it 
likely  that  our  plan  would  in  a  great  majority  of 
cases  render  a  civil  proceeding  unnecessary.  We  are 
happy  to  be  able  to  quote  the  high  authority  of  Mr. 
Livingston  in  favour  of  the  doctrine  that  every  fine 
imposed  for  an  offence  ought  to  be  expended,  as  far 
as  it  will  go,  in  paying  any  damages  which  may  be 
due  in  consequence  of  injury  caused  by  that  offence. 

This  course  seems  to  be  the  only  course  consistent 
with  justice  to  either  party.  It  is  most  unjust  to  the 
man  who  has  been  disabled  by  a  wound,  or  ruined  by 
a  forgery,  that  the  Government  should  take,  under 
the  name  of  fine,  so  large  a  portion  of  the  offender's 
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property  as  to  leave  nothing  to  the  sufferer.  In  general, 
the  greater  the  injury  the  greater  ought  to  be  the  fine. 
On  the  other  hand,  the  greater  the  injury  the  greater 
ought  to  be  the  compensation.  If,  therefore,  the  Go- 
vernment keeps  whatever  it  can  raise  in  the  way  of 
fine,  it  follows  that  the  sufferer  who  has  the  greatest 
claim  to  compensation  will  be  least  likely  to  obtain 
it.  By  empowering  the  Courts  to  grant  damages  out 
of  the  fine,  and  by  making  the  fine  after  it  has  reached 
the  treasury  of  the  Government  answerable  for  the 
damages  which  the  sufferer  may  recover  in  a  Civil 
Court,  we  avoid  this  injustice. 

Nor  is  this  arrangement  required  only  by  justice 
to  the  sufferer.  It  is  also  required  by  justice  to  the 
offender.  However  atrocious  his  crime  may  have 
been,  he  ought  not  to  be  subjected  to  any  punishment 
beyond  what  the  public  interest  demands.  And  we 
depart  from  this  principle  if,  when  a  single  payment 
would  effect  all  that  is  required  both  in  the  way  of 
punishment  and  in  the  way  of  reparation,  we  impose 
two  distinct  payments,  the  one  by  way  of  punishment, 
and  the  other  by  way  of  reparation. 

The  principles  on  which  a  Court  proceeds  in  im- 
posing a  fine  are  quite  different  from  those  on  which 
it  proceeds  in  assessing  damages.  A  fine  is  meant  to 
be  painful  to  the  person  paying  it.  But  civil  damages 
are  not  meant  to  cause  pain  to  the  person  who  pays 
them.  They  are  meant  solely  to  compensate  the 
plaintiff  for  evil  suffered.  They  cause  pain  undoubt- 
edly to  the  person  who  has  to  pay  them.  But  this 
pain  is  merely  incidental ;  nor  ought  the  amount  of 
damages  at  all  to  depend  on  the  degree  of  depravity 
which  the  wrong-doer  has  shown,  except  in  so  far  as 
that  depravity  may  have  increased  the  evil  endured 
by  the  sufferer.  If  A.,  by  mere  inadvertence,  drives 
the  pole  of  his  carriage  against  Z.'s  valuable  horse, 
and  thus  kills  the  horse,  A.  has  committed  an  action 
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infinitely  less  reprehensible  than  if  he  kills  the  horse 
by  laying  poison  secretly  in  its  food.  The  former  act 
would  probably  not  fall  at  all  under  the  cognizance 
of  the  Criminal  Courts.  The  latter  act  would  be 
severely  punished.  But  the  payment  to  which  Z. 
has  a  civil  claim  is  in  both  cases  exactly  the  same, 
the  value  of  the  horse,  and  a  compensation  for  any 
expense  and  inconvenience  which  the  loss  of  the 
horse  may  have  occasioned.  That  A.  has  committed 
no  offence  is  no  reason  for  giving  Z.  less  than  his  full 
damages  ;  that  A.  has  committed  a  most  wicked  and 
malignant  offence  is  no  reason  for  giving  Z.  more 
than  his  full  damages.  If  a  mere  inadvertence  cause 
a  great  loss,  the  damages  ought  to  be  high.  If  the 
most  atrocious  crime  cause  a  small  loss,  the  damages 
ought  to  be  low.  They  are  fixed  on  a  principle  quite 
different  from  that  according  to  which  penal  laws  are 
framed  and  administered. 

Here  then  are  two  payments  required  from  one 
person  on  account  of  one  transaction.  The  object  of 
the  one  payment  is  to  give  him  pain,  and  the  amount 
of  that  payment  must  be  supposed  to  be  sufficient 
to  give  him  as  much  pain  as  it  is  desirable  to  in- 
flict on  him  in  that  form.  The  object  of  the  other 
payment  is  not  at  all  to  give  pain  to  the  payer, 
but  solely  to  save  another  person  from  loss.  It  does, 
indeed,  incidentally  give  pain  to  the  payer ;  but  it  is 
not  imposed  for  that  end,  nor  is  it  proportioned  to 
the  degree  in  which  it  may  be  fit  that  the  payer 
should  suffer  pain.  Surely  under  such  circumstances 
justice  to  the  payer  requires  that  the  former  payment 
should,  as  far  as  it  will  go,  serve  both  purposes, 
and  that  if  in  the  very  act  of  enduring  punishment 
he  can  make  reparation,  he  should  be  permitted  to 
do  so. 

We  have  now  said  all  that  we  at  present  think  it 
necessary  to  say  respecting  the  punishments  provided 
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in  the  code.  It  may  be  fit  that  we  should  explain 
why  some  others  are  omitted. 

We  have  thought  it  unnecessary  to  place  incapa- 
citation for  office,  or  dismissal  from  office,  in  the  list 
of  punishments.  It  will  always  be  in  the  power  of 
the  Government  to  dismiss  from  office  and  to  ex- 
clude from  office  even  persons  against  whom  there  is 
no  legal  evidence  of  guilt.  It  will  always  be  in  the 
power  of  the  Government,  by  an  act  of  grace,  to 
admit  to  office  even  those  who  may  have  been  dis- 
missed. We  therefore  propose  that  the  power  of 
inflicting  this  penalty  shall  be  left  in  form,  as  it 
must  be  left  in  reality,  to  the  Government. 

We  also  considered  whether  it  would  be  advisable 
to  place  in  the  list  of  punishments  the  degrading 
public  exhibition  of  an  offender  on  a  pillory,  after 
the  English  fashion,  or  on  an  ass,  in  the  manner  usual 
in  this  country.  We  are  decidedly  of  opinion  that 
it  is  not  advisable  to  inflict  that  species  of  punish- 
ment. 

Of  all  punishments  this  is  evidently  the  most  un- 
equal. It  may  be  more  severe  than  any  punishment 
in  the  code.  It  may  be  no  punishment  at  all.  If  in- 
flicted on  a  man  who  has  quick  sensibility,  it  is  gene- 
rally more  terrible  than  death  itself.  If  inflicted  on 
a  hardened  and  impudent  delinquent,  who  has  often 
stood  at  the  bar,  and  who  has  no  character  to  lose, 
it  is  a  punishment  less  serious  than  an  hour  of  the 
treadmill.  It  derives  all  its  terrors  from  the  higher 
and  better  parts  of  the  character  of  the  sufferer  ;  its 
severity  is  therefore  in  inverse  proportion  to  the 
necessity  for  severity.  An  offender  who,  though  he 
has  been  drawn  into  crime  by  temptation,  has  not 
yet  wholly  given  himself  up  to  wickedness  and  dis- 
carded all  regard  for  reputation,  is  an  offender  with 
whom  it  is  generally  desirable  to  deal  gently.  He 
may  still    be    reclaimed.      He   may   still    become   a 
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valuable  member  of  society.  On  the  other  hand, 
the  criminal  for  whom  disgrace  has  no  terrors,  who 
dreads  nothing  but  physical  suffering,  restraint  and 
privation,  and  who  laughs  at  infamy,  is  the  very 
criminal  against  whom  the  whole  rigour  of  the  law 
ought  to  be  put  forth.  To  employ  a  punishment 
which  is  more  bitter  than  the  bitterness  of  death  to 
the  man  who  has  still  some  remains  of  virtuous  and 
honourable  feeling,  and  which  is  mere  matter  of  jest 
to  the  utterly  abandoned  villain,  appears  to  us  most 
unreasonable. 

If  it  were  possible  to  devise  a  punishment  which 
should  give  pain  proportioned  to  the  degree  in  which 
the  offender  was  shameless,  hard-hearted,  and  aban- 
doned to  vice,  such  a  punishment  would  be  the  most 
effectual  means  of  protecting  society.  On  the  other 
hand,  of  all  punishments  the  most  absurd  is  that  which 
produces  pain  proportioned  to  the  degree  in  which 
the  offender  retains  the  sentiments  of  an  honest  man. 

This  argument  proceeds  on  the  supposition  that 
the  public  exposure  of  the  criminal  has  no  other 
terrors  than  those  which  it  derives  from  his  sensi- 
bility to  shame.  The  English  pillory,  indeed,  had 
terrors  of  a  very  different  kind.  The  offender  was, 
even  in  our  own  time,  given  up  with  scarcely  any 
protection  to  the  utmost  ferocity  of  the  mob.  Such 
a  mode  of  punishment  is,  indeed,  free  from  one  objec- 
tion which  we  have  urged  against  simple  exposure ; 
for  it  is  an  object  of  terror  to  the  most  hardened 
criminal.  But  it  is  open  to  other  objections  so  ob- 
vious, that  it  is  unnecessary  to  bring  them  to  the 
notice  of  his  Lordship  in  Council.  That  the  amount 
of  punishment  should  be  determined,  not  by  the  law 
or  by  the  tribunals,  but  by  a  throng  of  people  acci- 
dentally congregated,  among  whom  the  most  ignorant 
and  brutal  would  always  on  such  an  occasion  be  the 
most  forward,  would  be  a   disgrace  to  an  age  and 
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country  pretending  to  civilization.  We  take  it  for 
granted  that  the  punishment  which  we  are  consider- 
ing, if  inflicted  in  any  part  of  India  subject  to  the 
British  Government,  would  consist  in  degrading  ex- 
posure, and  nothing  more.  That  punishment,  we 
repeat,  while  it  would  be  a  mere  subject  of  mockery 
to  shameless  and  abandoned  delinquents,  would,  when 
inflicted  on  men  who  have  filled  respectable  stations 
and  borne  respectable  characters,  be  so  cruel  that  it 
would  become  justly  more  odious  to  the  public  than 
the  very  offences  which  it  was  intended  to  repress. 

We  have  not  thought  it  desirable  to  place  flogging 
in  the  list  of  punishments.  If  inflicted  for  atrocious 
crimes  with  a  severity  proportioned  to  the  magnitude 
of  those  crimes,  that  punishment  is  open  to  the  very 
serious  objections  which  may  be  urged  against  all 
cruel  punishments,  and  which  are  so  well  known  that 
it  is  unnecessary  for  us  to  recapitulate  them.  When 
inflicted  on  men  of  mature  age,  particularly  if  they 
be  of  decent  stations  in  life,  it  is  a  punishment  of 
which  the  severity  consists,  to  a  great  extent,  in  the 
disgrace  which  it  causes  ;  and  to  that  extent  the 
arguments  which  we  have  used  against  public  ex- 
posure apply  to  flogging. 

It  has  been  represented  to  us  by  some  func- 
tionaries in  Bengal,  that  the  best  mode  of  stimulating 
the  lower  officers  of  police  to  the  active  discharge  of 
their  duties  is  by  flogging,  and  that  since  the  abolition 
of  that  punishment  in  this  presidency,  the  magistrates 
of  the  lower  provinces  have  found  great  difficulty  in 
managing  that  class  of  persons. 

This  difficulty  has  not  been  experienced  in  any 
other  part  of  India.  We,  therefore,  cannot,  without 
much  stronger  evidence  than  is  now  before  us,  believe 
that  it  is  impracticable  to  make  the  police  officers  of 
the  lower  provinces  efficient  without  resorting  to  cor- 
poral punishment.     The  objections  to  the  old  system 
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are  obvious.  To  inflict  on  a  public  servant,  who 
ought  to  respect  himself  and  to  be  respected  by 
others,  an  ignominious  punishment,  which  leaves  an 
indelible  mark,  and  to  suffer  him  still  to  remain  a 
public  servant,  to  place  a  stigma  on  him  which  renders 
him  an  object  of  contempt  to  the  mass  of  the  popula- 
tion, and  to  continue  to  entrust  him  with  any  portion, 
however  small,  of  the  powers  of  Government,  appears 
to  us  to  be  a  course  which  nothing  but  the  strongest 
necessity  can  justify. 

The  moderate  flogging  of  young  offenders  for 
some  petty  offences  is  not  open,  at  least  in  any  serious 
degree,  to  the  objections  which  we  have  stated. 
Flogging  does  not  inflict  on  a  boy  that  sort  of 
ignominy  which  it  causes  to  a  grown  man.  Up  to 
a  certain  age,  boys,  even  of  the  higher  classes,  are 
often  corrected  with  stripes  by  their  parents  and 
guardians :  and  this  circumstance  takes  away  a  con- 
siderable part  of  the  disgrace  of  stripes  inflicted  on  a 
boy  by  order  of  a  magistrate.  In  countries  where  a 
bad  system  of  prison  discipline  exists,  the  punish- 
ment of  flogging  has  in  such  cases  one  great  advan- 
tage over  that  of  imprisonment.  The  young  offender 
is  not  exposed  even  for  a  day  to  the  contaminating 
influence  of  an  ill-regulated  gaol.  It  is  our  hope  and 
belief,  however,  that  the  reforms  which  are  now  under 
consideration  will  prevent  the  gaols  of  India  from 
exercising  any  such  contaminating  influence  ;  and,  if 
that  should  be  the  case,  we  are  inclined  to  think  that 
the  effect  of  a  few  days  passed  in  solitude  or  in  hard 
and  monotonous  labour  would  be  more  salutary  than 
that  of  stripes. 

Being  satisfied,  therefore,  that  the  punishment  of 
flogging  can  be  proper  only  in  a  few  cases,  and  not 
being  satisfied  that  it  is  necessary  in  any,  we  are  un- 
willing to  advise  the  Government  to  retrace  its  steps, 
and  to  re-establish  throughout  the  British  territories 
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a  practice  which,  by  a  pohcy  unquestionably  humane 
and  by  no  means  proved  to  have  been  injudicious, 
has  recently  been  abolished  through  a  large  part  of 
those  territories. 

The  only  remaining  point  connected  with  this 
chapter,  to  which  we  wish  to  call  the  attention  of  his 
Lordship  in  Council,  is  the  provision  contained  in 
clause  6i.  This  provision  is  intended  to  prevent  an 
offender  whose  guilt  is  fully  established  from  eluding 
punishment,  on  the  ground  that  the  evidence  does 
not  enable  the  tribunals  to  pronounce  with  certainty 
under  what  penal  provision  his  case  falls. 

Where  the  doubt  is  merely  between  an  aggravated 
and  mitigated  form  of  the  same  offence,  the  difficulty 
will  not  be  great.  In  such  cases  the  offender  ought 
always  to  be  convicted  of  the  minor  offence.  But  the 
doubt  may  be  between  two  offences,  neither  of  which 
is  a  mitigated  form  of  the  other.  The  doubt,  for 
example,  may  lie  between  murder  and  the  aiding  of 
murder.  It  may  be  certain,  for  example,  that  either 
A.  or  B.  murdered  Z.,  and  that  whichever  was  the 
murderer  was  aided  by  the  other  in  the  commission 
of  the  murder  ;  but  which  committed  the  murder, 
and  which  aided  the  commission,  it  may  be  impossible 
to  ascertain.  To  suffer  both  to  go  unpunished, 
though  it  is  certain  that  both  are  guilty  of  capital 
crimes,  merely  because  it  is  doubtful  under  what 
clause  each  of  them  is  punishable,  would  be  most 
unreasonable.  It  appears  to  us  that  a  conviction  in 
the  alternative  has  this  recommendation,  that  it  is 
altogether  free  from  fiction,  that  it  is  exactly  con- 
sonant to  the  truth  of  the  facts.  If  the  Court  find 
both  A.  and  B.  guilty  of  murder,  or  of  aiding  murder, 
the  Court  affirms  that  which  is  not  literally  true  ;  and 
on  all  occasions,  but  especially  in  judicial  proceedings, 
there  is  a  strong  presumption  in  favour  of  literal  truth. 
If  the  Court  finds  that  A.  has  either  murdered  Z.  or 
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aided  B.  to  murder  Z.,  and  that  B.  has  either  murdered 
Z.  or  aided  A.  to  murder  Z.,  the  Court  finds  that 
which  is  the  Hteral  truth  ;  nor  will  there,  under  the 
rule  which  we  have  laid  down,  be  the  smallest  dififi- 
culty  in  prescribing  the  punishment. 

It  is  chiefly  in  cases  where  property  has  been 
fraudulently  appropriated  that  the  necessity  for  such 
a  provision  as  that  which  we  are  considering  will  be 
felt.  It  will  often  be  certain  that  there  has  been  a 
fraudulent  appropriation  of  property ;  and  the  only 
doubt  will  be,  whether  this  fraudulent  appropriation 
was  a  theft  or  a  criminal  breach  of  trust.  To  allow 
the  offender  to  escape  unpunished  on  account  of  such 
a  doubt  would  be  absurd.  To  subject  him  to  the 
punishment  of  theft,  which  is  the  higher  of  the  two 
crimes  between  which  the  doubt  lies,  would  be  grossly 
unjust.  The  punishment  to  which  he  ought  to  be 
liable  is  evidently  that  of  criminal  breach  of  trust. 
But  that  a  Court  should  convict  an  offender  of  a 
criminal  breach  of  trust,  when  the  opinion  of  the 
Court  perhaps  is,  that  it  is  an  even  chance,  or  more 
than  an  even  chance,  that  no  trust  was  ever  reposed  in 
him,  seems  to  us  an  objectionable  mode  of  proceed- 
ing. We  will  not,  in  this  stage  of  our  labours,  venture 
to  lay  it  down  as  an  unbending  rule  that  the  tribunals 
ought  never  to  employ  phrases  which,  though  literally 
false,  are  conventionally  true.  Yet  we  are  fully  satis- 
fied that  the  presumption  is  always  strongly  in  favour 
of  that  form  of  expression  which  accurately  sets  forth 
the  real  state  of  the  facts.  In  the  case  which  we 
have  supposed,  the  real  state  of  the  facts  is,  that 
the  offender  has  certainly  committed  either  theft  or 
criminal  breach  of  trust,  and  that  the  Court  does  not 
know  which.  This  ought,  therefore,  in  our  opinion, 
to  be  the  form  of  the  judgment. 

The  details  of  the  law  on  this  subject  must,  of 
course,  be  reserved  for  the  code  of  procedure.     But 
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the  provision  which  directs  the  manner  in  which  the 
punishment  is  to  be  calculated  appears  properly  to 
belong  to  the  penal  code. 


NOTE   (B). 

ON   THE   CHAPTER   OF   GENERAL   EXCEPTIONS. 

This  chapter  has  been  framed  in  order  to  obviate 
the  necessity  of  repeating  in  every  penal  clause  a 
considerable  number  of  limitations. 

Some  limitations  relate  only  to  a  single  provision, 
or  to  a  very  small  class  of  provisions.  Thus  the 
exception  in  favour  of  true  imputations  on  character 
(clause  470)  is  an  exception  which  belongs  wholly  to 
the  law  of  defamation,  and  does  not  affect  any  other 
part  of  the  code.  The  exception  in  favour  of  the 
conjugal  rights  of  the  husband  (clause  359)  is  an  ex- 
ception which  belongs  wholly  to  the  law  of  rape,  and 
does  not  affect  any  other  part  of  the  code.  Every 
such  exception  evidently  ought  to  be  appended  to  the 
rule  which  it  is  intended  to  modify. 

But  there  are  other  exceptions  which  are  common 
to  all  the  penal  clauses  of  the  code,  or  to  a  great 
variety  of  clauses  dispersed  over  many  chapters. 
Such  are  the  exceptions  in  favour  of  infants,  lunatics, 
idiots,  persons  under  the  influence  of  delirium  ;  the 
exceptions  in  favour  of  acts  done  by  the  direction  of 
the  law,  of  acts  done  in  the  exercise  of  the  right  of 
self-defence,  of  acts  done  by  the  consent  of  the  party 
harmed  by  them.  It  would  obviously  be  inconvenient 
to  repeat  these  exceptions  several  times  in  every 
page.  We  have,  therefore,  placed  them  in  a  separate 
chapter,  and  we  have  provided  that  every  definition 
of  an  offence,  every  penal  provision,  and  every  illus- 
tration of  a  definition  or  penal    provision,  shall  be 
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construed  subject  to  the  provisions  contained  in  that 
chapter.  Most  of  those  explanations  appear  to  us  to 
require  no  explanation  or  defence.  But  the  meaning 
and  the  ground  of  the  rules  laid  down  in  clause  69 
and  in  the  three  following  clauses  may  not  be  obvious 
at  first  sight.  On  these,  therefore,  we  wish  to  make 
a  few  observations. 

We  conceive  the  general  rule  to  be,  that  nothing 
ought  to  be  an  offence  by  reason  of  any  harm  which 
it  may  cause  to  a  person  of  ripe  age  who,  undeceived, 
has  given  a  free  and  intelligent  consent  to  suffer  that 
harm  or  to  take  the  risk  of  that  harm.  The  restric- 
tions by  which  the  rule  is  limited  affect  only  cases 
where  human  life  is  concerned.  Both  the  general 
rule  and  the  restrictions  may,  we  think,  be  easily 
vindicated. 

If  Z.,  a  grown  man,  in  possession  of  all  his 
faculties,  directs  that  his  valuable  furniture  shall  be 
burned,  that  his  pictures  shall  be  cut  to  rags,  that 
his  fine  house  shall  be  pulled  down,  that  the  best 
horses  in  his  stable  shall  be  shot,  that  his  plate  shall 
be  thrown  into  the  sea,  those  who  obey  his  orders, 
however  capricious  those  orders  may  be,  however 
deeply  Z.  may  afterwards  regret  that  he  gave  them, 
ought  not,  as  it  seems  to  us,  to  be  punished  for  in- 
juring his  property.  Again,  if  Z.  chooses  to  sell  his 
teeth  to  a  dentist,  and  permits  the  dentist  to  pull 
them  out,  the  dentist  ought  not  to  be  punished  for 
injuring  Z.'s  person.  So  if  Z.  embraces  the  Ma- 
homedan  religion,  and  consents  to  undergo  the  pain- 
ful rite  which  is  the  initiation  into  that  religion,  those 
who  perform  the  rite  ought  not  to  be  punished  for 
injuring  Z.'s  person. 

The  reason  on  which  the  general  rule  which  we 
have  mentioned  rests  is  this,  that  it  is  impossible  to 
restrain  men  of  mature  age  and  sound  understanding 
from  destroying  their  own  property,  their  own  health, 
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their  own  comfort,  without  restraining  them  from  an 
infinite  number  of  salutary  or  innocent  actions.  It 
is  by  no  means  true  that  men  always  judge  rightly  of 
their  own  interest.  But  it  is  true  that,  in  the  vast 
majority  of  cases,  they  judge  better  of  their  own 
interest  than  any  lawgiver,  or  any  tribunal,  which 
must  necessarily  proceed  on  general  principles,  and 
which  cannot  have  within  its  contemplation  the  cir- 
cumstances of  particular  cases  and  the  tempers  of 
particular  individuals,  can  judge  for  them.  It  is 
difficult  to  conceive  any  law  which  should  be  effec- 
tual to  prevent  men  from  wasting  their  substance 
on  the  most  chimerical  speculations,  and  yet  which 
should  not  prevent  the  construction  of  such  works 
as  the  Duke  of  Bridgewater's  canals.  It  is  difficult 
to  conceive  any  law  which  should  prevent  a  man  from 
capriciously  destroying  his  property,  and  yet  which 
should  not  prevent  a  philosopher,  in  a  course  of  che- 
mical experiments,  from  dissolving  a  diamond,  or  an 
artist  from  taking  ancient  pictures  to  pieces,  as  Sir 
Joshua  Reynolds  did,  in  order  to  learn  the  secret  of 
the  colouring.  It  is  difficult  to  conceive  any  law 
which  should  prevent  a  man  from  capriciously  in- 
juring his  own  health,  and  yet  which  should  not 
prevent  an  artisan  from  employing  himself  in  callings 
which  are  useful  and  indeed  necessary  to  society,  but 
which  tend  to  impair  the  constitutions  of  those  who 
follow  them,  or  a  public-spirited  physician  from  inocu- 
lating himself  with  the  virus  of  a  dangerous  disease. 
It  is  chiefly,  we  conceive,  for  this  reason,  that  almost 
all  Governments  have  thought  it  sufficient  to  restrain 
men  from  harming  others,  and  have  left  them  at 
liberty  to  harm  themselves. 

But  though  in  general  we  would  not  punish  an 
act  on  account  of  any  harm  which  it  might  cause  to 
a  person  who  had  consented  to  suffer  that  harm,  we 
think  that  there  are  exceptions  to  this  rule,  and  that 
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the  case  in  which  death  is  intentionally  inflicted  is  an 
exception. 

It  appears  to  us  that  the  reasons  which  render 
it  highly  inexpedient  to  inflict  punishment  in  ordi- 
nar}^  cases  of  harm  done  by  consent  of  the  person 
harmed  do  not  exist  here.  The  thing  prohibited  is 
not,  like  the  destruction  of  property,  or  like  the  muti- 
lation of  the  person,  a  thing  which  is  sometimes 
pernicious,  sometimes  innocent,  sometimes  highly 
useful.  It  is  always,  and  under  all  circumstances,  a 
thing  which  a  wise  lawgiver  would  desire  to  prevent, 
if  it  were  only  for  the  purpose  of  making  human  life 
more  sacred  to  the  multitude.  We  cannot  prohibit 
men  from  destroying  the  most  valuable  effects,  or 
from  disfiguring  the  person  of  one  who  has  given  his 
unextorted  and  intelligent  consent  to  such  destruc- 
tion or  such  disfiguration,  without  prohibiting  at  the 
same  time  gainful  speculations,  innocent  luxuries, 
manly  exercises,  healing  operations.  But  by  pro- 
hibiting a  man  from  intentionally  causing  the  death 
of  another,  we  prohibit  nothing  which  we  think  it 
desirable  to  tolerate. 

It  seems  to  us  clear,  therefore,  that  no  consent 
ought  to  be  a  justification  of  the  intentional  causing 
of  death.  Whether  such  intentional  causing  of  death 
ought  or  ought  not  to  be  punished  as  murder  is  a 
distinct  question,  and  will  be  considered  elsewhere. 

The  next  point  which  we  have  here  to  consider  is 
how  far  consent  ought  to  be  a  justification  of  the 
causing  of  death,  when  that  causing  of  death  is,  in 
our  nomenclature,  voluntary,  yet  not  intentional,  that 
is  to  say,  when  the  person  who  caused  the  death  did 
not  mean  to  cause  it,  but  knew  that  he  was  likely  to 
cause  it. 

In  general  we  have  made  no  distinction  between 
cases  in  which  a  man  causes  an  effect  designedly,  and 
cases  in  which  he  causes  it  with  a  knowledge  that  he 
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is  likely  to  cause  it.  If,  for  example,  he  sets  fire  to 
a  house  in  a  town  at  night,  with  no  other  object  than 
that  of  facilitating  a  theft,  but  being  perfectly  aware 
that  he  is  likely  to  cause  people  to  be  burned  in  their 
beds,  and  thus  causes  the  loss  of  life,  we  punish  him  as 
a  murderer.  But  there  is,  as  it  appears  to  us,  a  class 
of  cases  in  which  it  is  absolutely  necessary  to  make 
a  distinction.  It  is  often  the  wisest  thing  that  a  man 
can  do  to  expose  his  life  to  great  hazard.  It  is 
often  the  greatest  service  that  can  be  rendered  to  him 
to  do  what  may  very  probably  cause  his  death.  He 
may  labour  under  a  cruel  and  wasting  malady  which 
is  certain  to  shorten  his  life,  and  which  renders  his 
life,  while  it  lasts,  useless  to  others  and  a  torment  to 
himself  Suppose  that  under  these  circumstances  he, 
undeceived,  gives  his  free  and  intelligent  consent  to 
take  the  risk  of  an  operation  which  in  a  large  pro- 
portion of  cases  has  proved  fatal,  but  which  is  the 
only  method  by  which  his  disease  can  possibly  be 
cured,  and  which,  if  it  succeeds,  will  restore  him  to 
health  and  vigour.  We  do  not  conceive  that  it  would 
be  expedient  to  punish  the  surgeon  who  should  per- 
form the  operation,  though  by  performing  it  he  might 
cause  death,  not  intending  to  cause  death,  but  know- 
ing himself  to  be  likely  to  cause  it.  Again  ;  if  a 
person  attacked  by  a  wild  beast  should  call  out  to 
his  friends  to  fire,  though  with  imminent  hazard  to 
himself,  and  they  were  to  obey  the  call,  we  do  not 
conceive  that  it  would  be  expedient  to  punish  them, 
though  they  might  by  firing  cause  his  death,  and 
though  when  they  fired  they  knew  themselves  to  be 
likely  to  cause  his  death. 

We  propose,  therefore,  that  it  shall  be  no  offence 
to  do  even  what  the  doer  knows  to  be  likely  to  cause 
death  if  the  sufferer  being  of  ripe  age  has,  undeceived, 
given  a  free  and  intelligent  consent  to  stand  the  risk, 
and  if  the  doer  did  not  intend  to  cause  death,  but  on 
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the  contrary,  intended  in  good   faith  the  benefit  of 
the  sufferer. 

We  have  now  explained  the  provisions  contained 
in  clauses  69  and  70.  The  cases  to  which  the  two 
next  clauses  relate  bear  a  close  affinity  to  those  which 
we  have  just  considered. 

A  lunatic  may  be  in  a  state  which  makes  it 
proper  that  he  should  be  put  into  a  strait  waistcoat. 
A  child  may  meet  with  an  accident  which  may  ren- 
der the  amputation  of  a  limb  necessary.  But  to  put 
a  strait  waistcoat  on  a  man  without  his  consent  is, 
under  our  definition,  to  commit  an  assault.  To 
amputate  a  limb  is,  by  our  definition,  voluntarily  to 
cause  grievous  hurt,  and,  as  sharp  instruments  are 
used,  is  a  very  highly  penal  offence.  We  have  there- 
fore provided,  by  clause  71,  that  the  consent  of  the 
guardian  of  a  sufferer  who  is  an  infant  or  who  is  of 
unsound  mind  shall,  to  a  great  extent,  have  the  effect 
which  the  consent  of  the  sufferer  himself  would  have, 
if  the  sufferer  were  of  ripe  age  and  sound  mind. 

That  there  should  be  some  provision  of  this  sort 
is  evidently  necessary.  On  the  other  hand,  we  feel 
that  there  is  a  considerable  danger  in  allowing  people 
to  assume  the  office  of  judging  for  others  in  such 
cases.  Every  man  always  intends  in  good  faith  his 
own  benefit,  and  has  a  deeper  interest  in  knowing 
what  is  for  his  own  benefit  than  anybody  else  can 
have.  That  he  gives  a  free  and  intelligent  consent 
to  suffer  pain  or  loss,  creates  a  strong  presumption 
that  it  is  good  for  him  on  the  whole  to  suffer  that 
pain  or  loss.  But  we  cannot  safely  confide  to  him 
the  interest  of  his  neighbours  in  the  same  unreserved 
manner  in  which  we  confide  to  him  his  own,  even 
when  he  sincerely  intends  to  benefit  his  neighbours. 
Even  parents  have  been  known  to  deliver  their  chil- 
dren up  to  slavery  in  a  foreign  country,  to  inflict  the 
most  cruel  mutilations    on   their    male   children,  to 
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sacrifice  the  chastity  of  their  female  children,  and 
to  do  all  this  declaring,  and  perhaps  with  truth,  that 
their  object  was  something  which  they  considered  as 
advantageous  to  the  children.  We  have  therefore  not 
thought  it  sufficient  to  require  that  on  such  occasions 
the  guardian  should  act  in  good  faith  for  the  benefit 
of  the  ward.  We  have  imposed  several  additional 
restrictions  which,  we  conceive,  carry  their  defence 
with  them. 

There  yet  remains  a  kindred  class  of  cases  which 
are  by  no  means  of  rare  occurrence.  For  example, 
a  person  falls  down  in  an  apoplectic  fit.  Bleeding 
alone  can  save  him,  and  he  is  unable  to  signify  his 
consent  to  be  bled.  The  surgeon  who  bleeds  him 
commits  an  act  falling  under  the  definition  of  an 
offence.  The  surgeon  is  not  the  patient's  guardian, 
and  has  no  authority  from  any  such  guardian  ;  yet 
it  is  evident  that  the  surgeon  ought  not  to  be  pun- 
ished. Again,  a  house  is  on  fire.  A  person  snatches 
up  a  child  too  young  to  understand  the  danger,  and 
flings  it  from  the  house-top,  with  a  faint  hope  that 
it  may  be  caught  in  a  blanket  below,  but  with  the 
knowledge  that  it  is  highly  probable  that  it  will  be 
dashed  to  pieces.  Here,  though  the  child  may  be 
killed  by  the  fall,  though  the  person  who  threw  it 
down  knew  that  it  would  very  probably  be  killed, 
and  though  he  was  not  the  child's  parent  or  guardian, 
he  ought  not  to  be  punished. 

In  these  examples  there  is  what  may  be  called  a 
temporary  guardianship  justified  by  the  exigency  of 
the  case  and  by  the  humanity  of  the  motive.  This 
temporary  guardianship  bears  a  considerable  analogy 
to  that  temporary  magistracy  with  which  the  law 
invests  every  person  who  is  present  when  a  great 
crime  is  committed,  or  when  the  public  peace  is 
concerned.  To  acts  done  in  the  exercise  of  this 
temporary  guardianship,  we  extend   by  clause  72  a 
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protection  very  similar  to  that  which  we  have  given 
to  the  acts  of  regular  guardians. 

Clause  73  is  intended  to  provide  for  those  cases 
which,  though,  from  the  imperfections  of  language, 
they  fall  within  the  letter  of  the  penal  law,  are  yet 
not  within  its  spirit,  and  are  all  over  the  world  con- 
sidered by  the  public,  and  for  the  most  part  dealt 
with  by  the  tribunals,  as  innocent.  As  our  defini- 
tions are  framed,  it  is  theft  to  dip  a  pen  in  another 
man's  ink,  mischief  to  crumble  one  of  his  wafers,  an 
assault  to  cover  him  with  a  cloud  of  dust  by  riding 
past  him,  hurt  to  incommode  him  by  pressing  against 
him  in  getting  into  a  carriage.  There  are  innumer- 
able acts  without  performing  which  men  cannot  live 
together  in  society,  acts  which  all  men  constantly 
do  and  suffer  in  turn,  and  which  it  is  desirable  that 
they  should  do  and  suffer  in  turn,  yet  which  differ 
only  in  degree  from  crimes.  That  these  acts  ought 
not  to  be  treated  as  crimes  is  evident,  and  we  think 
it  far  better  expressly  to  except  them  from  the  penal 
clauses  of  the  code  than  to  leave  it  to  the  judges  to 
except  them  in  practice  ;  for  if  the  code  is  silent  on 
the  subject,  the  judges  can  except  these  cases  only  by 
resorting  to  one  of  two  practices  which  we  consider 
as  most  pernicious,  by  making  law,  or  by  wresting 
the  language  of  the  law  from  its  plain  meaning. 

We  propose  (clauses  74  to  84)  to  except  from  the 
operation  of  the  penal  clauses  of  the  code  large 
classes  of  acts  done  in  good  faith  for  the  purpose 
of  repelling  unlawful  aggressions.  In  this  part  of  the 
chapter  we  have  attempted  to  define,  with  as  much 
exactness  as  the  subject  appears  to  us  to  admit,  the 
limits  of  the  right  of  private  defence.  It  may  be 
thought  that  we  have  allowed  too  great  a  latitude  to 
the  exercise  of  this  right  ;  and  we  are  ourselves  of 
opinion  that  if  we  had  been  framing  laws  for  a  bold 
and  high-spirited  people,  accustomed  to  take  the  law 
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into  their  own  hand,  and  to  go  beyond  the  line  of 
moderation  in  repelling  injury,  it  would  have  been  fit 
to  provide  additional  restrictions.  In  this  country 
the  danger  is  on  the  other  side  ;  the  people  are  too 
little  disposed  to  help  themselves  ;  the  patience  with 
which  they  submit  to  the  cruel  depredations  of  gang- 
robbers  and  to  trespass  and  mischief  committed  in 
the  most  outrageous  manner  by  bands  of  ruffians,  is 
one  of  the  most  remarkable,  and  at  the  same  time 
one  of  the  most  discouraging  symptoms  which  the 
state  of  society  in  India  presents  to  us.  Under  these 
circumstances  we  are  desirous  rather  to  rouse  and 
encourage  a  manly  spirit  among  the  people  than  to 
multiply  restrictions  on  the  exercise  of  the  right  of 
self-defence.  We  are  of  opinion  that  all  the  evil 
which  is  likely  to  arise  from  the  abuse  of  that  right 
is  far  less  serious  than  the  evil  which  would  arise 
from  the  execution  of  one  person  for  overstepping 
what  might  appear  to  the  Courts  to  be  the  exact  line 
of  moderation  in  resisting  a  body  of  dacoits. 

We  think  it  right,  however,  to  say  that  there  is  no 
part  of  the  code  with  which  we  feel  less  satisfied  than 
this.  We  cannot  accuse  ourselves  of  any  want  of 
diligence  or  care.  No  portion  of  our  work  has  cost 
us  more  anxious  thought  or  has  been  more  frequently 
re-written.  Yet  we  are  compelled  to  own  that  we 
leave  it  still  in  a  very  imperfect  state  ;  and  though 
we  do  not  doubt  that  it  may  be  far  better  executed 
than  it  has  been  by  us,  we  are  inclined  to  think  that 
it  must  always  be  one  of  the  least  exact  parts  of 
every  system  of  criminal  law. 

We  have  now  made  such  observations  as  appear 
to  us  to  be  required  on  the  general  exceptions  which 
we  propose.  It  is  proper  that  we  should  next  ex- 
plain why  we  have  not  proposed  any  exception  in 
favour  of  some  classes  of  acts  which,  as  some  persons 
may  think,  are  entitled  to  indulgence. 
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We  long  considered  whether  it  would  be  advisable 
to  except  from  the  operation  of  the  penal  clauses  of 
the  code  acts  committed  in  good  faith  from  the  desire 
of  self-preservation  ;  and  we  have  determined  not  to 
except  them. 

We  admit,  indeed,  that  many  acts  falling  under 
the  definition  of  offences  ought  not  to  be  punished 
when  committed  from  the  desire  of  self-preservation  ; 
and  for  this  reason,  that,  as  the  penal  code  itself 
appeals  solely  to  the  fears  of  men,  it  never  can  fur- 
nish them  with  motives  for  braving  dangers  greater 
than  the  dangers  with  which  it  threatens  them.  Its 
utmost  severity  will  be  inefficacious  for  the  purpose 
of  preventing  the  mass  of  mankind  from  yielding  to 
a  certain  amount  of  temptation.  It  can,  indeed,  make 
those  who  have  yielded  to  the  temptation  miserable 
afterwards.  But  misery  which  has  no  tendency  to 
prevent  crime  is  so  much  clear  evil.  It  is  vain  to 
rely  on  the  dread  of  a  remote  and  contingent  evil  as 
sufficient  to  overcome  the  dread  of  instant  death,  or 
the  sense  of  actual  torture.  An  eminently  virtuous 
man  indeed  will  prefer  death  to  crime  ;  but  it  is  not 
to  our  virtue  that  the  penal  law  addresses  itself ;  nor 
would  the  world  stand  in  need  of  penal  laws  if  men 
were  virtuous.  A  man  who  refuses  to  commit  a  bad 
action,  when  he  sees  preparations  made  for  killing  or 
torturing  him  unless  he  complies,  is  a  man  who  does 
not  require  the  fear  of  punishment  to  restrain  him. 
A  man,  on  the  other  hand,  who  is  withheld  from 
committing  crimes  solely  or  chiefly  by  the  fear  of 
punishment,  will  never  be  withheld  by  that  fear  when 
a  pistol  is  held  to  his  forehead  or  a  lighted  torch 
applied  to  his  fingers  for  the  purpose  of  forcing  him 
to  commit  a  crime. 

It  would,  we  think,  be  mere  useless  cruelty  to 
hang  a  man  for  voluntarily  causing  the  death  of 
others  by  jumping  from  a  sinking  ship  into  an  over- 
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loaded  boat.  The  suffering  caused  by  the  punish- 
ment is,  considered  by  itself,  an  evil,  and  ought  to  be 
inflicted  only  for  the  sake  of  some  preponderating 
good.  But  no  preponderating  good,  indeed  no  good 
whatever,  would  be  obtained  by  hanging  a  man  for 
such  an  act.  We  cannot  expect  that  the  next  man 
who  feels  the  ship  in  which  he  is  left  descending  into 
the  waves,  and  sees  a  crowded  boat  putting  off  from 
it,  will  submit  to  instant  and  certain  death  from  fear 
of  a  remote  and  contingent  death.  There  are  men, 
indeed,  who  in  such  circumstances  would  sacrifice 
their  own  lives  rather  than  risk  the  lives  of  others. 
But  such  men  act  from  the  influence  of  principles 
and  feelings  which  no  penal  laws  can  produce,  and 
which,  if  they  were  general,  would  render  penal  laws 
unnecessary.  Again,  a  gang  of  dacoits,  finding  a 
house  strongly  secured,  seize  a  smith,  and  by  tor- 
ture and  threats  of  death  induce  him  to  take  his  tools 
and  to  force  the  door  for  them  ;  here,  it  appears  to 
us,  that  to  punish  the  smith  as  a  housebreaker  would 
be  to  inflict  gratuitous  pain.  We  cannot  trust  to  the 
deterring  effect  of  such  punishment.  The  next  smith 
who  may  find  himself  in  the  same  situation  will 
rather  take  his  chance  of  being,  at  a  distant  time, 
arrested,  convicted  and  sentenced  to  imprisonment, 
than  incur  certain  and  immediate  death. 

In  the  cases  which  we  have  put,  some  persons 
may  perhaps  doubt  whether  there  ought  to  be  im- 
punity ;  but  those  very  persons  would  generally 
admit  that  the  extreme  danger  was  a  mitigating 
circumstance  to  be  considered  in  apportioning  the 
punishment.  It  might,  however,  with  no  small 
plausibility  be  contended  that  if  any  punishment 
at  all  is  inflicted  in  such  cases,  that  punishment 
ought  to  be  not  merely  death,  but  death  with  tor- 
ture ;  for  the  dread  of  being  put  to  death  by  torture 
might  possibly  be  sufficient  to  prevent  a  man  from 
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saving  his  own  life  by  a  crime ;  but  it  is  quite  certain, 
as  we  have  said,  that  the  mere  fear  of  capital  punish- 
ment which  is  remote,  and  which  may  never  be  in- 
flicted at  all,  will  never  prevent  him  from  saving  his 
life.  And  d  fortiori^  the  dread  of  a  milder  punish- 
ment will  not  prevent  him  from  saving  his  life.  Laws 
directed  against  offences  to  which  men  are  prompted 
by  cupidity,  ought  always  to  take  from  offenders 
more  than  those  offenders  expect  to  gain  by  crime. 
It  would  obviously  be  absurd  to  provide  that  a  thief 
or  a  swindler  should  be  punished  with  a  fine  not 
exceeding  half  the  sum  which  he  had  acquired  by 
theft  or  swindling ;  in  the  same  manner,  laws  directed 
against  offences  to  which  men  are  prompted  by  fear 
ought  always  to  be  framed  in  such  a  way  as  to  be 
more  terrible  than  the  dangers  which  they  require 
men  to  brave.  It  is  on  this  ground,  we  apprehend, 
that  a  soldier  who  runs  away  in  action  is  punished 
with  a  rigour  altogether  unproportioned  to  the  moral 
depravity  which  his  offence  indicates.  Such  a  soldier 
may  be  an  honest  and  benevolent  man,  and  irre- 
proachable in  all  the  relations  of  civil  life  ;  yet  he  is 
punished  as  severely  as  a  deliberate  assassin,  and 
more  severely  than  a  robber  or  a  kidnapper.  Why  is 
this  ?  Evidently  because,  as  his  offence  arises  from 
fear,  it  must  be  punished  in  such  a  manner  that  timid 
men  may  dread  the  punishment  more  than  they 
dread  the  fire  of  the  enemy. 

If  all  cases  in  which  acts  falling  under  the  defini- 
tion of  offences  are  done  from  the  desire  of  self- 
preservation  were  as  clear  as  the  cases  which  we 
have  put  of  the  man  who  jumps  from  a  sinking  ship 
into  a  boat,  and  of  the  smith  who  is  compelled  by 
dacoits  to  force  a  door  for  them,  we  should,  without 
hesitation,  propose  to  exempt  this  class  of  acts  from 
punishment.  But  it  is  to  be  observed,  that  in  both 
these  cases  the  person  in  danger  is  supposed  to  have 
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been  brought  into  danger,  without  the  smallest  fault 
on  his  own  part,  by  mere  accident,  or  by  the  de- 
pravity of  others.  If  a  captain  of  a  merchantman 
were  to  run  his  ship  on  shore  in  order  to  cheat  the 
insurers,  and  then  to  sacrifice  the  lives  of  others  in 
order  to  save  himself  from  a  danger  created  by  his 
own  villany  ;  if  a  person  who  had  joined  himself  to 
a  gang  of  dacoits  with  no  other  intention  than  that 
of  robbing,  were  at  the  command  of  his  leader, 
accompanied  with  threats  of  instant  death  in  case 
of  disobedience,  to  commit  murder,  though  unwill- 
ingly, the  case  would  be  widely  different,  and  our 
former  reasoning  would  cease  to  apply  ;  for  it  is 
evident  that  punishment  which  is  inefficacious  to 
prevent  a  man  from  yielding  to  a  certain  temptation 
may  often  be  efficacious  to  prevent  him  from  ex- 
posing himself  to  that  temptation.  We  cannot  count 
on  the  fear  which  a  man  may  entertain  of  being 
brought  to  the  gallows  at  some  distant  time  as  suffi- 
cient to  overcome  the  fear  of  instant  death  ;  but  the 
fear  of  remote  punishment  may  often  overcome  the 
motives  which  induce  a  man  to  league  himself  with 
lawless  companions,  in  whose  society  no  person  who 
shrinks  from  any  atrocity  that  they  may  command 
can  be  certain  of  his  life.  Nothing  is  more  usual 
than  for  pirates,  gang-robbers  and  rioters  to  excuse 
their  crimes  by  declaring  that  they  were  in  dread  of 
their  associates,  and  durst  not  act  otherwise.  Nor 
is  it  by  any  means  improbable  that  this  may  often 
be  true.  Nay,  it  is  not  improbable  that  crews  of 
pirates  and  gangs  of  robbers  may  have  committed 
crimes  which  every  one  among  them  was  unwilling 
to  commit,  under  the  influence  of  mutual  fear  ;  but 
we  think  it  clear  that  this  circumstance  ought  not  to 
exempt  them  from  the  full  severity  of  the  law. 

Again,  nothing  is  more  usual  than  for  thieves  to 
urge  distress  and  hunger  as  excuses  for  their  thefts. 
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It  is  certain,  indeed,  that  many  thefts  are  committed 
from  the  pressure  of  distress  so  severe  as  to  be  more 
terrible  than  the  punishment  of  theft,  and  than  the 
disgrace  which  that  punishment  brings  with  it  to  the 
mass  of  mankind.  It  is  equally  certain  that,  when 
the  distress  from  which  a  man  can  relieve  himself  by 
theft  is  more  terrible  than  the  evil  consequences  of 
theft,  those  consequences  will  not  keep  him  from  com- 
mitting theft ;  yet  it  by  no  means  follows  that  it  is 
irrational  to  punish  him  for  theft ;  for  though  the  fear 
of  punishment  is  not  likely  to  keep  any  man  from 
theft  when  he  is  actually  starving,  it  is  very  likely  to 
keep  him  from  being  in  a  starving  state.  It  is  of  no 
effect  to  counteract  the  irresistible  motive  which  im- 
mediately prompts  to  theft  ;  but  it  is  of  great  effect  to 
counteract  the  motives  to  that  idleness  and  that  pro- 
fusion which  end  in  bringing  a  man  into  a  condition 
in  which  no  law  will  keep  him  from  committing  theft. 
We  can  hardly  conceive  a  law  more  injurious  to 
society  than  one  which  should  provide  that  as  soon 
as  a  man  who  had  neglected  his  work,  or  who  had 
squandered  his  wages  in  stimulating  drugs,  or 
gambled  them  away,  had  been  thirty-six  hours  with- 
out food,  and  felt  the  sharp  impulse  of  hunger,  he 
might,  with  impunity,  steal  food  from  his  neighbours. 

We  should  therefore  think  it  in  the  highest  degree 
pernicious  to  enact  that  no  act  done  under  the  fear 
even  of  instant  death  should  be  an  offence.  It  would 
a  fortiori  be  absurd  to  enact  that  no  act  under  the 
fear  of  any  other  evil  should  be  an  offence. 

There  are,  as  we  have  said,  cases  in  which  it  would 
be  useless  cruelty  to  punish  acts  done  under  the  fear 
of  death,  or  even  of  evils  less  than  death.  But  it  ap- 
pears to  us  impossible  precisely  to  define  these  cases. 
We  have,  therefore,  left  them  to  the  Government, 
which,  in  the  exercise  of  its  clemency,  will  doubtless  be 
guided  in  a  great  measure  by  the  advice  of  the  Courts. 
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We  considered  whether  it  would  be  desirable  to 
make  any  distinction  between  offences  committed 
against  freemen  and  offences  committed  against 
slaves.  We  certainly  entered  on  the  consideration 
of  this  important  question  with  a  strong  leaning  to 
the  opinion  that  no  such  distinction  ought  to  be 
made.  We  thought  it  our  duty,  however,  not  to 
come  to  a  decision  without  obtaining  information  and 
advice  from  those  who  were  best  qualified  to  give  it. 
We  have  collected  information  on  the  subject  from 
every  part  of  India,  and  we  have  now  in  our  office  a 
large  collection  of  documents  containing  much  that 
is  curious,  and  that  in  future  stages  of  the  work  in 
which  we  are  engaged  will  be  useful.  At  present  we 
have  only  to  consider  the  subject  with  reference  to 
the  penal  code. 

These  documents  have  satisfied  us  that  there  is  at 
present  no  law  whatever  defining  the  extent  of  the 
power  of  a  master  over  his  slaves  ;  that  every  thing 
depends  on  the  disposition  of  the  particular  func- 
tionary who  happens  to  be  in  charge  of  a  district,  and 
that  functionaries  who  are  in  charge  of  contiguous 
districts,  or  who  have  at  different  times  been  in 
charge  of  the  same  district,  hold  diametrically  oppo- 
site opinions  as  to  what  their  official  duty  requires. 
Nor  is  this  discrepancy  found  only  in  the  proceed- 
ings of  subordinate  Courts.  The  Court  of  Nizamut 
Adawlut  at  Fort  William  lay  down  the  law  thus  : 
"  A  master  would  not  be  punished,  the  Court  opine, 
for  inflicting  a  slight  correction  on  his  legal  slave, 
such  as  a  tutor  would  be  justified  in  inflicting  on  a 
scholar,  or  a  father  on  a  child."  The  Court  of 
Nizamut  Adawlut  at  Allahabad  take  a  quite  different 
view  of  the  law  :  "  Although,"  they  say,  "  the  Ma- 
homedan  law  permits  the  master  to  correct  his  slave 
with  moderation,  the  code  by  which  the  magistrates 
and  other  criminal  authorities  are  bound  to  regulate 
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their  proceedings  does  not  recognize  any  such  power, 
and  as  the  regulations  of  the  Government  draw  no 
distinction   between  the  slave   and    the    freeman  in 
criminal  matters,  but  place  them  both  on  a  level,  it 
is  the  practice  of  the  Courts,  following  the  principles 
of  equal  justice,  to  treat  them  both  alike."    The  Court 
of  Foujdarry  Adawlut  at  Madras  state,  that  it  is  not 
the  practice  of  the  Courts  to  make  any  distinction 
whatever  in  cases  which  come  before  them  ;  that  a 
circular  order  of  the  Foujdarry  Adawlut  recognizes 
the  right  of  a  master  to  inflict  corrections  in  certain 
cases,  but  that  in  practice  no  such  distinction  is  made. 
We  own  that  we  entertain  some  doubts  whether  the 
practice  be  universally  such  as  is  supposed  by  the 
Foujdarry  Adawlut.     We  perceive  that  two  magis- 
trates in  the  western  division  of  the  Madras  Presi- 
dency  differ   from    each    other   in    opinion    on    this 
subject.     The  magistrate  of  Canara  says,  that  "the 
right  of  the  master  to  inflict  punishment  has  been 
allowed,    but   only   to   a  very  small   extent."     The 
magistrate  of  Malabar  states,  that  "  the  relation  of 
a    master  and  slave  has    never   been  recognized    as 
justifying   acts   which   would    otherwise  be    punish- 
able, or  as   constituting  a  ground   for  mitigation  of 
punishment."      The    Court    of    Foujdarry    Adawlut 
at  Bombay  has  given  no  opinion  on   the  point,  and 
there   is    a  great  difference   of  opinion   among   the 
subordinate  authorities    in    the  Bombay  Presidency. 
One  gentleman  conceives  that  the  imposing  of  per- 
sonal restraint  is  the  only  act  otherwise  punishable 
which  the  Courts  would  allow  a   master  to  commit 
when    a   slave  might    be  concerned.      Another  con- 
ceives that  a  master  has  a  power  of  cori-ection  similar 
to  that  of  a  father.     A  third  goes  further,  and  is  of 
opinion,  that  "  all  but  cases  of  very  aggravated  nature 
would  be  considered  as  entitled  to  exemption  from 
or  mitigation   of  punishment  on  this  account."     On 
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the  other  hand,  several  gentlemen  are  of  opinion  that 
the  relation  of  master  and  slave  would  not  be  con- 
sidered by  the  Courts  as  a  plea  for  any  act  which 
would  be  an  offence  if  committed  against  a  free- 
man. 

It  is  clear,  therefore,  that  we  find  the  law  in  a 
state  of  utter  uncertainty.  It  is  equally  clear  that 
we  cannot  leave  it  in  that  state.  We  must  either 
withdraw  from  a  large  class  of  slaves  a  protection  to 
which  the  Courts  under  the  jurisdiction  of  which  they 
live  now  think  them  entitled,  or  we  must  extend 
to  a  large  class  a  protection  greater  than  what  they 
actually  enjoy. 

We  have  not  the  smallest  hesitation  in  recom- 
mending to  his  Lordship  in  Council  that  the  law 
throughout  all  British  India  should  be  conformable 
to  what,  in  the  opinion  of  the  Court  of  Nizamut 
Adawlut  at  Allahabad,  is  now  actually  the  law  in  the 
Presidency  of  Fort  William,  and  to  what,  in  the 
opinion  of  the  Court  of  Foujdarry  Adawlut  at  Fort 
St.  George,  is  now  actually  the  practice  in  the  Madras 
Presidency,  That  is  to  say,  we  recommend  that  no 
act  falling  under  the  definition  of  an  offence  should 
be  exempted  from  punishment  because  it  is  com- 
mitted by  a  master  against  his  slave. 

The  distinction  which,  in  the  opinion  of  many 
respectable  functionaries,  the  law  now  makes  between 
acts  committed  against  a  freeman  and  acts  committed 
against  a  slave  is  in  itself  an  evil,  and  an  evil  so 
great,  that  nothing  but  the  strongest  necessity,  proved 
by  the  strongest  evidence,  could  justify  any  Govern- 
ment in  maintaining  it.  We  conceive  that  the  cir- 
cumstances which  we  have  already  stated  are  sufficient 
to  show  that  no  such  necessity  exists.  By  removing 
all  doubt  on  the  subject,  we  shall  not  deprive  the 
master  of  a  power  the  right  to  which  has  never  been 
questioned,  but  of  a  power  which  is  and  has  for  some 
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time  been,  to  say  the  least,  of  disputable  legality, 
and  which  has  been  held  by  a  very  precarious 
tenure. 

To  leave  the  question  undecided  is  impossible. 
To  decide  the  question  by  putting  any  class  of  slaves 
in  a  worse  situation  than  that  in  which  they  now  are 
is  a  course  which  we  cannot  think  of  recommending, 
and  which  we  are  certain  that  the  Government  will 
not  adopt.  The  inference  seems  to  be,  that  the 
question  ought  to  be  decided  by  declaring  that  what- 
ever is  an  offence  when  committed  against  a  freeman 
shall  be  also  an  offence  when  committed  against  a 
slave. 

It  may  perhaps  be  thought  that,  by  framing  the 
law  in  this  manner,  we  do,  in  fact,  virtually  abolish 
slavery  in  British  India ;  and  undoubtedly,  if  the  law 
as  we  have  framed  it  should  be  really  carried  into  full 
effect,  it  will  at  once  deprive  slavery  of  those  evils 
which  are  its  essence,  and  will  insure  the  speedy  and 
natural  extinction  of  the  whole  system.  The  essence 
of  slavery,  the  circumstance  which  makes  slavery  the 
worst  of  all  social  evils,  is  not  in  our  opinion  this, 
that  the  master  has  a  legal  right  to  certain  services 
from  the  slave,  but  this,  that  the  master  has  a  legal 
right  to  enforce  the  performance  of  those  services 
without  having  recourse  to  the  tribunals.  He  is  a 
judge  in  his  own  cause.  He  is  armed  with  the  powers 
of  a  magistrate  for  the  protection  of  his  own  private 
interest  against  the  person  who  owes  him  service. 
Every  other  judge  quits  the  bench  as  soon  as  his  own 
cause  is  called  on.  The  judicial  authority  of  the 
master  begins  and  ends  with  cases  in  which  he  has 
a  direct  stake.  The  moment  that  a  master  is  really 
deprived  of  this  authority,  the  moment  that  his  right 
to  service  really  becomes,  like  his  right  to  money 
which  he  has  lent,  a  mere  civil  right,  which  he  can 
enforce  only  by  a  civil  action,  the  peculiarly  odious 
VOL.  XI  F 
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and  malignant  evils  of  slavery  disappear  at  once. 
The  name  of  slavery  may  be  retained,  but  the  thing 
is  no  longer  the  same.  It  is  evidently  impossible 
that  any  master  can  really  obtain  efficient  service 
from  unwilling  labourers  by  means  of  prosecution 
before  the  civil  tribunals.  Nor  is  there  any  instance 
of  any  country  in  which  the  relation  of  master  and 
servant  is  maintained  by  means  of  such  actions.  In 
some  states  of  society  the  labourer  works  because 
the  master  inflicts  instant  correction  whenever  there 
is  any  disobedience  or  slackness.  In  a  different  state 
of  society,  the  people  labour  for  a  master  because  the 
master  makes  it  worth  their  while.  Practically,  we 
believe  it  will  be  found  that  there  is  no  third  way.  A 
labourer  who  has  neither  the  motive  of  the  freeman 
nor  that  of  the  slave,  who  is  actuated  neither  by  the 
hope  of  wages  nor  by  the  dread  of  stripes,  will  not 
work  at  all.  The  master  may  indeed,  if  he  chooses, 
go  before  the  tribunals  and  obtain  a  decree.  But 
scarcely  any  master  would  think  it  worth  while  to  do 
so,  and  scarcely  any  labourer  would  be  spurred  to 
constant  and  vigorous  exertion  by  the  dread  of  such 
a  legal  proceeding.  In  fact,  we  are  not  even  able  to 
form  to  ourselves  the  idea  of  a  society  in  which  the 
working  classes  should  have  no  other  motives  to 
industry  than  the  dread  of  prosecution.  We  under- 
stand how  the  planter  of  Mauritius  formerly  induced 
his  negroes  to  work.  He  applied  the  lash  if  they 
loitered.  We  understand  how  our  grooms  and  bearers 
are  induced  to  work  at  Calcutta.  They  are  gainers 
by  working,  and  by  obtaining  a  good  character  ;  they 
are  losers  by  being  turned  away.  But  in  what  other 
way  servants  can  be  induced  to  work  we  do  not 
understand. 

It  appears  to  us,  therefore,  that  if  we  can  really 
prevent  the  master  from  exacting  service  by  the  use 
of  any  violence  or  restraint,  or  by  the  infliction  of 
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any  bodily  hurt,  one  of  two  effects  will  inevitably 
follow  :  either  the  master  will  obtain  no  service  at  all, 
or  he  will  find  himself  under  the  necessity  of  obtain- 
ing it  by  making  it  a  source  of  advantage  to  the 
labourer  as  well  as  to  himself.  A  labourer  who 
knows  that  if  he  idles,  his  master  will  not  dare  to 
strike  him  ;  that  if  he  absconds,  his  master  will  not 
dare  to  confine  him  ;  that  his  master  can  enforce  a 
claim  to  service  only  by  taking  more  trouble,  losing 
more  time  and  spending  more  money  than  the  service 
is  worth,  will  not  work  for  fear.  It  follows  that  if 
the  master  wishes  the  labourer  to  work  at  all,  the 
master  must  have  recourse  to  different  motives,  to 
the  motives  of  a  freeman,  to  the  hope  of  reward,  to 
the  sense  of  reciprocal  benefit.  Names  are  of  no 
consequence.  It  matters  nothing  whether  the  labourer 
be  or  be  not  called  a  slave.  All  that  is  of  real  moment 
is  that  he  should  work  from  the  motives  and  feelings 
of  the  freeman. 

This  effect,  we  are  satisfied,  would  follow  if  out- 
rages offered  to  slaves  were  really  punished  exactly  as 
outrages  offered  to  freemen  are  punished.  But  we  are 
far  indeed  from  thinking  that,  by  merely  framing  the 
law  as  we  have  framed  it,  we  shall  produce  this 
effect.  It  is  quite  certain  that  slaves  are  at  present 
often  oppressed  by  their  masters  in  districts  where 
the  magistrates  and  judges  conceive  that  the  law  now 
is  what  we  propose  that  it  shall  henceforth  be.  It 
is  therefore  evident  that  they  may  continue  to  be 
oppressed  by  their  masters  when  the  law  has  been 
made  perfectly  clear.  To  an  ignorant  labourer, 
accustomed  from  his  birth  to  obey  a  superior  for 
daily  food,  to  submit  without  resistance  to  the  cruelty 
and  tyranny  of  that  superior,  perhaps  to  be  trans- 
ferred, like  a  horse  or  a  sheep,  from  one  superior  to 
another,  neither  the  !aw  which  we  now  propose,  nor 
any  other  law,  will  of  itself  give  freedom.     It  is  of 
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little  use  to  direct  the  judge  to  punish  unless  we  can 
teach  the  sufferer  to  complain. 

We  have  thought  it  right  to  state  this,  lest  we 
should  mislead  his  Lordship  in  Council  into  an 
opinion  that  the  law,  framed  as  we  propose  to  frame 
it,  will  really  remove  all  the  evils  of  slavery,  and  that 
nothing  more  will  remain  to  be  done.  So  far  are  we 
from  thinking  that  the  law,  as  we  propose  to  frame 
it,  will  of  itself  effect  a  great  practical  change,  that 
we  greatly  doubt  whether  even  a  law  abolishing 
slavery  would  of  itself  effect  any  great  practical 
change.  Our  belief  is  that  even  if  slavery  were  ex- 
pressly abolished,  it  might,  and  would,  in  some  parts 
of  India,  still  continue  to  exist  in  practice.  We 
trust,  therefore,  that  his  Lordship  in  Council  will  not 
consider  the  measure  which  we  now  recommend  as 
of  itself  sufficient  to  accomplish  the  benevolent  ends 
of  the  British  Legislature,  and  to  relieve  the  Indian 
Government  from  its  obligation  to  watch  over  the 
interests  of  the  slave  population. 


NOTE  (C). 

ON   THE   CHAPTER   OF   OFFENCES   AGAINST 
THE   STATE. 

His  Lordship  in  Council  will  perceive  that,  in  this 
chapter,  we  have  provided  only  for  offences  against 
the  Government  of  India,  and  that  we  have  made  no 
mention  of  offences  against  the  General  Government 
of  the  British  Empire.  We  have  done  so  because  it 
appears  to  us  doubtful  to  what  extent  his  Lordship 
in  Council  is  competent  to  legislate  respecting  such 
offences.  The  Act  of  Parliament  which  defines  the 
legislative  power  of  the  Council  of  India  especially 


Indian  Penal  Code  69 

prohibits  that  body  from  making  any  law  "  which 
shall  in  any  way  affect  any  prerogative  of  the  Crown 
or  the  authority  of  Parliament,  or  any  part  of  the 
unwritten  laws,  or  constitution  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  whereon  may 
depend,  in  any  degree,  the  allegiance  of  any  person 
to  the  Crown  of  the  United  Kingdom,  or  the  sove- 
reignty or  dominion  of  the  said  Crown  over  any  part 
of  the  said  territories." 

It  might  be  argued  that  these  words  relate  only 
to  laws  affecting  the  rights  of  the  Crown  and  of 
Parliament,  and  not  to  laws  affecting  the  penal 
sanctions  of  those  rights,  and  that,  therefore,  though 
the  Governor-General  in  Council  has  no  power  to 
absolve  the  King's  subjects  from  their  allegiance, 
he  has  power  to  fix  the  punishment  to  which  they 
shall  be  liable  for  violating  their  allegiance.  It  seems 
to  us,  however,  that  there  is  the  closest  connexion  in 
this  case  between  the  right  and  the  penal  sanction  ; 
that  a  power  to  alter  the  sanction  amounts  to  a 
power  to  abolish  the  right ;  and  that  Parliament, 
which  withheld  from  the  Indian  Legislature  one  of 
those  powers,  cannot  be  supposed  to  have  intended 
to  grant  the  other. 

If  the  Governor-General  in  Council  has  the  legal 
power  to  fix  the  punishment  of  a  subject  who  should, 
in  the  territories  of  the  East  India  Company,  con- 
spire the  death  of  the  King,  or  levy  war  against  the 
King,  then  the  Governor-General  in  Council  has  the 
legal  power  to  fix  that  punishment  at  a  fine  of  one 
anna ;  and  it  is  plain  that  a  law  which  should  fix 
such  a  fine  as  the  only  punishment  of  regicide  and 
rebellion  would  be  a  law  virtually  absolving  all  sub- 
jects within  the  territories  of  the  East  India  Company 
from  their  allegiance. 

This  part  of  the  penal  law,  therefore,  we  have 
not  ventured  to  touch.     We  leave  it  to  the  Imperial 
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Legislature.  But  we  trust  that  we  may  be  permitted 
to  suggest  to  his  Lordship  in  Council  that  the  early 
attention  of  the  Home  authorities  should  be  called  to 
this  subject. 

There  is  no  doubt  that  the  criminal  statute  law  of 
England  is  not  binding  generally  on  a  native  of  India 
in  the  Mofussil.  Whether  the  statute  law  relating  to 
treason  be  binding  on  such  a  native  is  a  question 
with  respect  to  which  we  do  not  venture  to  give  a 
decided  opinion.  It  seems  to  us  exceedingly  doubt- 
ful whether  that  part  of  the  statute  law  be  binding  on 
such  a  native.  It  is  quite  certain  that  no  Court  has 
ever  enforced  it  against  such  a  native  ;  and  that,  in 
the  opinion  of  many  respectable  and  intelligent  judi- 
cial officers  in  the  service  of  the  Company,  it  could 
not  legally  be  enforced  against  such  a  native.  Nor 
are  the  Company's  judicial  officers,  by  whom  alone 
such  a  native  can  legally  be  tried,  likely  to  be  accu- 
rately acquainted  with  the  statute  law  of  England  on 
the  subject  of  treason,  or  with  the  mass  of  construc- 
tions and  precedents  by  which  that  law  has  been 
overlaid.  If  such  a  native  be  not  punishable  under 
the  English  statute  law  of  treason,  it  is  difficult  to  say 
under  what  law  he  could  be  punished  for  that  crime. 
The  regulations  contain  nothing  on  the  subject.  The 
Council  of  India,  we  conceive,  is  not  competent  to 
legislate  respecting  it.  The  Mahomedan  law  might 
possibly  be  so  violently  strained  as  to  reach  it  in  Ben- 
gal and  in  the  Madras  Presidency ;  and  in  the  Bombay 
Presidency  it  might  possibly  be  brought  within  that 
clause  which  arms  the  Courts  with  an  enormous  dis- 
cretion in  cases  in  which  they  conceive  that  morality 
and  social  order  require  protection.  But  there  are,  in 
our  opinion,  strong  reasons  against  retaining  either 
the  Mahomedan  penal  law,  or  the  sweeping  clause  of 
the  Bombay  Regulations,  to  which  we  have  referred. 

It  may  be  added  that  the  provision  of  the  Bom- 
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bay  Regulations,  to  which  we  have  referred,  applies 
only  to  persons  who  profess  a  religion  with  which 
a  system  of  penal  law  is  inseparably  connected. 
Unless,  therefore,  the  English  statute  law  on  the 
subject  of  treason  applies  to  natives  in  the  Mofussil, 
a  point  respecting  which  we  entertain  great  doubt, 
a  native  Christian  who  should,  at  Surat,  assist  the 
levying  of  war,  not  against  the  Company's  Govern- 
ment, but  against  the  British  Crown,  would  be  liable 
to  no  punishment  whatever. 

This  anomalous  state  of  things  may  be,  in  some 
degree,  explained  by  the  singular  manner  in  which 
the  British   Empire  grew  up  in  India.      The    East 
India  Company  was,  during  a  long  course  of  years, 
in  theory  at  least,  under  two  masters.     It  was  subject 
to  the  King  of  England  ;    it  was  subject  also  to  the 
great  Mogul.     It  derived  its  corporate  existence  from 
the  British  Parliament.     It  held  its  territorial  posses- 
sions by  a  grant  from   the  Durbar  of  Delhi.      The 
situation  of  the  native  subjects  of  the  Company  bore 
some  analogy  to  that  of  the  inhabitants  of  Mindel- 
heim,  while  that  fief  of  the  empire  was  held  by  the 
Duke  of  Marlborough.     The  inhabitants  of  Mindel- 
heim  were  subjects  of  the  Duke    of  Marlborough, 
but  they  owed  no  allegiance  to  the  English  Crown, 
though  their  sovereign  was  subject  to  that  Crown. 
It  was  in  this  way  that  the  British  Empire  in  India 
originated.     It  was  long  considered  as  a  wise  policy 
to  disguise  the  real  power  of  the  English  under  the 
forms  of  vassalage,  and  to  leave  to  the  Mogul  and 
his    Viceroys    the   empty    honours  of  a  sovereignty 
which  was  really  held  by  the  Company.     This  policy 
was  abandoned  slowly  and  by  imperceptible  degrees. 
The  recognition  of  the  supremacy  of  the  King  of 
Delhi  appeared  on  the  seal  of  the  British  Government 
down  to  a  late  period,  and  on  its  coin  down  to  a  still 
later  period.     A  great  change  has  indeed  taken  place 
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since  the  grant  of  the  Dewannee  of  the  lower  pro- 
vinces to  the  Company,  but  it  has  taken  place  so 
gradually,  that,  though  it  would  be  absurd  to  deny 
that  the  natives  of  13ritish  India  are  now  subjects  of 
his  Majesty,  it  would  be  impossible  to  point  out  the 
particular  time  when  they  became  so. 

To  these  circumstances  we  attribute  most  of  the 
anomalies  which  are  to  be  found  in  the  legal  relation 
subsisting  between  the  natives  of  British  India  and 
the  General  Government  of  the  empire.  It  seems 
highl)'  desirable  that  the  Imperial  Legislature  should 
do  what  cannot  be  done  by  the  Local  Legislature, 
and  should  pass  a  law  of  high  treason  for  the  terri- 
tories of  the  East  India  Company.  As  far,  indeed, 
as  respects  the  royal  person,  the  present  state  of  the 
law,  though  in  theory  unseemly,  is  not  likely  to  cause 
any  practical  evil.  It  is  highly  improbable  that  an}' 
English  King  will  visit  his  Indian  dominions,  or  that 
any  plot,  having  for  its  object  the  death  of  an  English 
King,  will  ever  extend  its  ramifications  to  India.  But 
it  is  by  no  means  improbable  that  persons  residing 
in  the  territories  of  the  East  India  Company  may 
be  parties  to  the  levying  of  war  against  the  British 
Crown,  without  violating  any  local  regulation.  If 
any  insurrection  were  to  take  place  in  any  of  the 
British  dominions  in  the  Eastern  Seas,  in  Ceylon,  for 
example,  or  in  Mauritius,  it  is  by  no  means  impro- 
bable that  persons  residing  within  the  Company's 
territories  might  furnish  information  and  stores  to 
the  rebels.  And  if  this  were  done  by  a  person  not 
subject  to  the  jurisdiction  of  the  Courts  established 
by  Royal  Charter,  we  are  satisfied  that  there  would 
be  the  most  serious  difficulty  in  bringing  the  criminal 
to  legal  punishment. 

We  have,  his  Lordship  in  Council  will  perceive, 
made  the  abetting  of  hostilities  against  the  Govern- 
ment, in  certain  cases,  a  separate  offence,  instead  of 
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leaving  it  to  the  operation  of  the  general  law  laid 
down  in  the  chapter  on  abetment.  We  have  done 
so  for  two  reasons.  In  the  first  place,  war  may  be 
waged  against  the  Government  by  persons  in  whom 
it  is  no  offence  to  wage  such  war,  by  foreign  princes 
and  their  subjects.  Our  general  rules  on  the  subject 
of  abetment  would  apply  to  the  case  of  a  person  re- 
siding in  the  British  territories,  who  should  abet  a 
subject  of  the  British  Government  in  waging  war 
against  that  Government  ;  but  they  would  not  reach 
the  case  of  a  person  who,  while  residing  in  the 
British  territories,  should  abet  the  waging  of  war 
by  any  foreign  prince  against  the  British  Govern- 
ment. In  the  second  place,  we  agree  with  the  great 
body  of  legislators  in  thinking,  that  though  in  general 
a  person  who  has  been  a  party  to  a  criminal  design 
which  has  not  been  carried  into  effect,  ought  not  to 
be  punished  so  severely  as  if  that  design  had  been 
carried  into  effect,  yet  an  exception  to  this  rule  must 
be  made  with  respect  to  high  offences  against  the 
state ;  for  state-crimes,  and  especially  the  most 
heinous  and  formidable  state-crimes,  have  this  pe- 
culiarity, that  if  they  are  successfully  committed,  the 
criminal  is  almost  always  secure  from  punishment. 
The  murderer  is  in  greater  danger  after  his  victim 
is  despatched  than  before.  The  thief  is  in  greater 
danger  after  the  purse  is  taken  than  before.  But  the 
rebel  is  out  of  danger  as  soon  as  he  has  subverted 
the  Government.  As  the  penal  law  is  impotent 
against  a  successful  rebel,  it  is  consequently  neces- 
sary that  it  should  be  made  strong  and  sharp  against 
the  first  beginnings  of  rebellion,  against  treasonable 
designs  which  have  been  carried  no  further  than 
plots  and  preparations.  We  have  therefore  not 
thought  it  expedient  to  leave  such  plots  and  pre- 
parations to  the  ordinary  law  of  abetment.  That  law 
is  framed  on  principles  which,  though  they  appear  to 
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us  to  be  quite  sound,  as  respects  the  great  majority 
of  offences,  would  be  inapplicable  here.  Under  that 
general  law,  a  conspiracy  for  the  subversion  of  the 
Government  would  not  be  punished  at  all  if  the 
conspirators  were  detected  before  they  had  done 
more  than  discuss  plans,  adopt  resolutions  and  in- 
terchange promises  of  fidelity.  A  conspiracy  for 
the  subversion  of  the  Government,  which  should  be 
carried  as  far  as  the  gunpowder  treason  or  the 
assassination  plot  against  William  the  Third,  would 
be  punished  very  much  less  severely  than  the  coun- 
terfeiting of  a  rupee,  or  the  presenting  of  a  forged 
check.  We  have,  therefore,  thought  it  absolutely 
necessary  to  make  separate  provision  for  the  previous 
abetting  of  great  state  offences.  The  subsequent 
abetting  of  such  offences  may,  we  think,  without 
inconvenience,  be  left  to  be  dealt  with  according 
to  the  general  law. 


NOTE  (D). 

ON  THE  CHAPTER  OF  OFFENCES  RELATING  TO 
THE  ARMY  AND  NAVY. 

A  FEW  words  will  explain  the  necessity  of  having 
some  provisions  of  the  nature  of  those  which  are  con- 
tained in  this  chapter. 

It  is  obvious  that  a  person  who,  not  being  himself 
subject  to  military  law,  exhorts  or  assists  those  who 
are  subject  to  military  law  to  commit  gross  breaches 
of  discipline,  is  a  proper  subject  of  punishment.  But 
the  general  law  respecting  the  abetting  of  offences 
will  not  reach  such  a  person  ;  nor,  framed  as  it  is, 
would  it  be  desirable  that  it  should  reach  him.  It 
would    not    reach  him,  because   the   military    delin- 
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quency  which  he  has  abetted  is  not  punishable  by 
this  code,  and  therefore  is  not,  in  our  legal  nomencla- 
ture, an  offence.  Nor  is  it  desirable  that  the  punish- 
ment of  a  person  not  military,  who  has  abetted  a 
breach  of  military  discipline,  should  be  fixed  accord- 
ing to  the  principles  on  which  we  have  proceeded  in 
framing  the  law  of  abetment.  We  have  provided  that 
the  punishment  of  the  abettor  of  an  offence  shall  be 
equal  or  proportional  to  the  punishment  of  the  person 
who  commits  that  offence ;  and  this  seems  to  us  a 
sound  principle  when  applied  only  to  the  punishments 
provided  by  this  code.  But  the  military  penal  law  is, 
and  must  necessarily  be,  far  more  severe  than  that 
under  which  the  body  of  the  people  live.  The  seve- 
rity of  the  military  penal  law  can  be  justified  only  by 
reasons  drawn  from  the  peculiar  habits  and  duties  of 
soldiers,  and  from  the  peculiar  relation  in  which  they 
stand  to  the  Government.  The  extension  of  such 
severity  to  persons  not  members  of  the  military  pro- 
fession appears  to  us  altogether  unwarrantable.  If  a 
person,  not  military,  who  abets  a  breach  of  military 
discipline,  should  be  made  liable  to  a  punishment 
regulated,  according  to  our  general  rules,  by  the 
punishment  to  which  such  a  breach  of  discipline 
renders  a  soldier  liable,  the  whole  symmetry  of  the 
penal  law  would  be  destroyed.  He  who  should  in- 
duce a  soldier  to  disobey  any  order  of  a  commanding 
officer  would  be  liable  to  be  punished  more  severely 
than  a  dacoit,  a  professional  thug,  an  incendiary,  a 
ravisher,  or  a  kidnapper.  We  have  attempted  in  this 
chapter  to  provide,  in  a  manner  more  consistent  with 
the  general  character  of  the  code,  for  the  punishment 
of  persons  who,  not  being  military,  abet  military 
crimes. 
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NOTE  (E). 

ON    THE   CHAPTER   OF   THE  ABUSE   OF  THE 
POWERS   OF   PUBLIC   SERVANTS. 

This  chapter  is  intended  to  reach  offences  which  are 
committed  by  pubhc  servants,  and  which  are  of  such 
a  description  that  they  can  be  committed  by  pubHc 
servants  alone. 

We  have  found  considerable  difficulty  in  drawing 
the  line  between  public  servants  and  the  great  mass 
of  the  community.  We  hope  that  the  description 
which  we  have  given  in  clause  14  will  be  found  to 
comprehend  all  those  whom  it  is  desirable  to  bring 
under  this  part  of  the  law,  and  we  trust  that,  when 
the  code  of  procedure  is  completed,  this  description 
may  be  made  both  more  accurate  and  more  concise. 

Those  offences  which  are  common  between  public 
servants  and  other  members  of  the  community,  we 
leave  to  the  general  provisions  of  the  code.  If  a 
public  servant  embezzles  public  money,  we  leave 
him  to  the  ordinary  law  of  criminal  breach  of  trust. 
If  he  falsely  pretends  to  have  disbursed  money  for 
the  public,  and  by  this  deception  induces  the  Govern- 
ment to  allow  it  in  his  accounts,  we  leave  him  to 
the  ordinary  law  of  cheating.  If  he  produces  forged 
vouchers  to  back  his  statement,  we  leave  him  to  the 
ordinary  law  of  forgery.  We  see  no  reason  for  pun- 
ishing these  offences  more  severely  when  the  Govern- 
ment suffers  by  them  than  when  private  people  suffer. 
A  Government,  indeed,  which  does  not  consider  the 
sufferings  of  private  individuals  as  its  own,  is  not 
only  selfish  but  short-sighted  in  its  selfishness.  The 
revenue  is  drawn  from  the  wealth  of  individuals,  and 
every  act  of  dishonest  spoliation  which  tends  to  render 
individuals  insecure  in  the  enjoyment  of  their  wealth 
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is  really  an  injury  to  the  revenue.  On  every  account, 
therefore,  we  think  it  desirable  that  the  property  of 
the  state  should,  in  general,  be  protected  by  exactly 
the  same  laws  which  are  considered  as  sufficient  for 
the  protection  of  the  property  of  the  subject. 

We  are  not  without  apprehension  that  we  may  be 
thought  to  have  treated  the  transgressions  of  public 
servants  too  favourably,  to  have  passed  by  without 
notice  some  malpractices  which  deserve  punishment, 
and  where  we  have  provided  punishments,  to  have 
seldom  made  those  punishments  sufficiently  severe. 

It  is  true  that  we  have  altogether  omitted  to  pro- 
vide any  punishment  for  some  kinds  of  misconduct 
on  the  part  of  public  servants.  It  is  true,  also,  that 
the  punishments  which  we  propose  in  this  chapter  are 
not  generally  proportioned  either  to  the  evil  which 
the  abuse  of  power  produces,  or  to  the  depravity  of 
a  man  who,  having  been  entrusted  with  power  for  the 
public  benefit,  employs  that  power  to  gratify  his  own 
cupidity  or  revenge. 

But  it  is  to  be  remembered  that  there  is  a  marked 
distinction  between  the  penal  clauses  contained  in 
this  chapter  and  the  other  penal  clauses  of  the  code. 
In  general  a  penal  clause  sets  forth  the  whole  punish- 
ment which  can  be  inflicted  on  an  offender  by  any 
public  authority.  The  penalty  of  theft,  of  breach  of 
trust,  of  cheating,  of  extortion,  of  assault,  of  defama- 
tion, has  been  fixed  on  the  supposition  that  it  is  the 
whole  penalty  which  the  criminal  is  to  suffer,  and  that 
no  power  in  the  state  can  make  any  addition  to  it. 
But  the  penalty  of  an  offence  committed  by  a  public 
functionary  in  the  exercise  of  his  public  functions  has 
been  fixed  on  the  supposition  that  it  will  often  be 
only  a  part,  and  a  small  part,  of  the  penalty  which  he 
will  suffer.  It  is  in  the  power  of  the  Government  to 
punish  him  for  many  acts  which  the  law  has  not  made 
punishable.     It  is  in  the  power  of  the  Government 
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to  add  to  any  sentence  pronounced  by  the  Courts 
another  sentence  which  will  often  be  even  more 
terrible.  To  a  man  whose  subsistence  is  derived  from 
official  emoluments,  whose  habits  are  formed  to  offi- 
cial business,  and  whose  whole  ambition  is  fixed  on 
official  promotion,  degradation  to  a  lower  post  is  a 
punishment ;  dismissal  from  the  public  service  is  a 
punishment  sufficient  even  for  a  serious  offence.  The 
mere  knowledge  that  his  character  has  suffered  in  the 
opinion  of  those  superiors  on  whom  his  advancement 
depends  probably  gives  him  as  much  pain  as  a  heavy 
fine. 

This  is  to  a  great  degree  the  case  in  every  country, 
and  assuredly  not  less  in  India  than  in  any  other 
country.  Indeed,  those  servants  of  the  Company  by 
whom  all  the  higher  offices  in  the  Indian  Govern- 
ment are  filled  entertain  a  feeling  about  their  situa- 
tions very  different  from  that  which  is  found  among 
political  men  in  England.  It  is  natural  that  they 
should  entertain  such  a  feeling.  They  are  set  apart 
at  an  early  age  as  persons  destined  to  hold  offices  in 
India.  Their  education  is  conducted  at  home  with 
that  view.  They  are  transferred  when  just  entering 
on  manhood  to  the  country  which  they  are  to  govern. 
They  pass  the  best  years  of  their  lives  in  acquiring 
knowledge  which  is  most  important  to  men  who  are 
to  fill  high  situations  in  India,  but  which  in  any  other 
walk  of  life  would  bring  little  profit  and  little  distinc- 
tion, in  mastering  languages  which,  when  they  quit  this 
country,  are  useless  to  them,  in  studying  a  vast  and 
complicated  system  of  revenue  which  is  altogether 
peculiar  to  the  East,  in  becoming  intimately  ac- 
quainted with  the  interests,  the  resources  and  the 
projects  of  potentates  whose  very  existence  is  un- 
known even  to  educated  men  in  Europe.  To  such  a 
man,  dismissal  from  the  service  of  the  Indian  Govern- 
ment is  generally  a  very  great  calamity.    His  life  has 
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been  thrown  away.  It  has  been  passed  in  acquiring 
information  and  experience  which,  in  any  pursuit  to 
which  he  may  now  betake  himself,  will  be  of  little  or 
no  service  to  him.  There  are  therefore  few  cove- 
nanted servants  of  the  Company  who,  even  if  they 
were  men  destitute  of  all  honourable  feeling,  would 
not  look  on  dismissal  from  the  service  as  a  most 
severe  punishment.  But  the  covenanted  servants  of 
the  Company  are  English  gentlemen,  that  is  to  say, 
they  are  persons  to  whom  the  ruin  of  their  fortunes 
is  less  terrible  than  the  ruin  of  their  characters. 
There  are  few  of  them,  we  believe,  to  whom  an  in- 
timation that  their  integrity  was  suspected  by  the 
Government  would  not  give  more  pain  than  a  sen- 
tence of  six  months'  imprisonment  for  an  offence 
not  of  a  disgraceful  kind,  and  to  many  of  them 
death  itself  would  appear  less  dreadful  than  igno- 
minious expulsion  from  the  body  of  which  they  are 
members. 

Thus  dismissal  from  the  public  service  is  a  punish- 
ment exceedingly  dreaded  by  public  functionaries, 
and  most  dreaded  in  this  country  by  the  highest 
class  of  public  functionaries.  Nor  is  this  all.  It  is 
not  merely  a  severe  punishment,  but  it  is  also  a 
punishment  which  is  far  more  likely  to  be  inflicted 
than  many  punishments  which  are  less  severe.  Those 
who  are  legally  competent  to  inflict  it  are  bound  by 
no  rules,  except  those  which  their  own  discretion  may 
impose  on  them.  For  what  kind  and  degree  of  delin- 
quency they  shall  inflict  it,  by  what  evidence  that 
delinquency  shall  be  established,  by  what  tribunals 
the  inquiry  shall  be  conducted  ;  nay,  whether  there 
shall  be  any  delinquency,  any  evidence,  any  tribunal, 
is  absolutely  in  their  breasts.  They  may  inflict  this 
punishment,  and  may  be  justified  in  inflicting  it  for 
transgressions  which  are  not  susceptible  of  precise 
definition,  and  which  have  not  been  substantiated  by 
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decisive  proof.  They  may  be  justified  in  inflicting 
it,  because  many  petty  circumstances,  each  of  which 
separately  would  be  too  trivial  for  notice,  have,  when 
taken  together,  satisfied  them  that  a  functionary  is 
unfit  for  any  public  employment.  They  may  be  justi- 
fied in  inflicting  it,  because  they  strongly  suspect  him 
of  guilt  which  they  cannot  bring  home  to  him  by  evi- 
dence to  which  a  Zillah  judge  would  pay  any  atten- 
tion. Most  of  what  we  have  said  of  the  punishment 
of  dismissal  from  office  applies,  though  not  in  the 
same  degree,  to  the  slighter  punishments  of  censure, 
suspension  and  removal  from  a  higher  to  a  lower 
post. 

We  have  shown  that  public  functionaries  are 
liable  not  only  to  the  punishments  provided  by  this 
code,  but  also  to  other  peculiar  punishments  of  great 
severity.  It  seems  therefore  to  follow,  that  if  those 
who  possess  the  power  of  inflicting  these  peculiar 
punishments  can  be  trusted,  some  mal-practices  of 
public  functionaries  may  be  safely  left  unnoticed  in 
this  code,  and  that  other  mal-practices  need  not  be 
visited  with  legal  punishment  so  rigorous  as  their 
enormity  might  seem  to  merit.  The  Executive 
Government,  in  our  opinion,  deserves  to  be  trusted. 
At  all  events  it  must  be  trusted ;  for  it  is  quite 
certain  that  no  laws  will  prevent  corruption  and  op- 
pression on  the  part  of  the  servants  of  the  Indian 
Government,  if  that  Government  is  inclined  to  screen 
the  offenders.  The  Government,  to  say  nothing  of 
the  vast  influence  which  it  can  indirectly  exert,  ap- 
points, promotes  and  removes  judges  at  its  discretion. 
It  can  remit  any  sentence  pronounced  by  the  Courts. 
It  can,  therefore,  if  it  be  not  honestly  disposed  to 
correct  official  abuses,  render  any  penal  clauses  di- 
rected against  such  abuses  almost  wholly  inoperative. 
And  if  it  be  honestly  disposed,  as  we  firmly  believe 
that  it  is,  to  correct  official  abuses,  it  will  use  for  that 
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purpose  its  power  of  rewarding  and  punishing  its 
servants. 

It  will  be  seen  that  we  propose,  under  clause  138, 
to  punish  with  imprisonment  for  a  term  not  exceeding 
three  years,  or  with  fine,  or  both,  the  corruption  of 
public  functionaries.  The  punishment  of  fine  will, 
we  think,  be  found  very  efficacious  in  cases  of  this 
description,  if  the  judges  exercise  the  power  given 
them  as  they  ought  to  do,  and  compel  the  delinquent 
to  deliver  up  the  whole  of  his  ill-gotten  wealth. 

The  mere  taking  of  presents  by  a  public  func- 
tionary, when  it  cannot  be  proved  that  such  presents 
were  corruptly  taken,  we  have  made  penal  only  in 
one  particular  case,  to  which  we  shall  hereafter  call 
the  attention  of  his  Lordship  in  Council.  We  have 
not  made  the  taking  of  presents  by  public  func- 
tionaries generally  penal  ;  because,  though  we  think 
that  it  is  a  practice  which  ought  to  be  carefully 
watched  and  often  severely  punished,  we  are  not 
satisfied  that  it  is  possible  to  frame  any  law  on  the 
subject  which  would  not  be  rendered  inoperative 
either  by  its  extreme  severity  or  by  its  extreme 
laxity.  Absolutely  to  prohibit  all  public  functionaries 
from  taking  presents  would  be  to  prohibit  a  son  from 
contributing  to  the  support  of  a  father,  a  father  from 
giving  a  portion  with  a  daughter,  a  brother  from 
extricating  a  brother  from  pecuniary  difficulties.  No 
government  would  wish  to  prevent  persons  intimately 
connected  by  blood,  by  marriage  or  by  friendship, 
from  rendering  services  to  each  other ;  and  no  tri- 
bunals would  enforce  a  law  which  should  make  the 
rendering  of  such  services  a  crime.  Where  no  such 
close  connexion  exists,  the  receiving  of  large  presents 
by  a  public  functionary  is  generally  a  very  suspicious 
proceeding.  But  a  lime,  a  wreath  of  flowers,  a  slice 
of  betel  nut,  a  drop  of  atar  of  roses  poured  on  his 
handkerchief,   are    presents  which    it  would   in   this 
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country  be  held  churlish  to  refuse,  and  which  cannot 
possibly  corrupt  the  most  mercenary  of  mankind. 
Other  presents  of  more  value  than  these  may,  on 
account  of  their  peculiar  nature,  be  accepted,  without 
affording  any  ground  for  suspicion.  Luxuries  socially 
consumed  according  to  the  usages  of  hospitality  are 
presents  of  this  description.  It  would  be  unreason- 
able to  treat  a  man  in  office  as  a  criminal  for  drinking 
many  rupees-worth  of  champagne  in  a  year  at  the 
table  of  an  acquaintance  ;  though  if  he  were  to  suffer 
one  of  his  subordinates  to  accept  even  a  single  rupee 
in  specie,  he  might  deserve  exemplary  punishment. 

It  appears  to  us,  therefore,  that  the  taking  of 
presents  where  a  corrupt  motive  cannot  be  proved, 
ought  not  in  general  to  be  a  crime  cognizable  by  the 
Courts.  Whether  in  any  particular  case  it  ought  to 
be  punished  or  not  will  depend  on  innumerable  cir- 
cumstances, which  it  is  impossible  accurately  to  de- 
fine, on  the  amount  of  the  present,  on  the  nature  of 
the  present,  on  the  relation  in  which  the  giver  and 
receiver  stand  to  each  other.  Suppose  that  a  wealthy 
English  agent,  who  is  interested  in  a  young  civil 
servant  of  the  Company,  were  to  pay  the  debts  of 
that  civil  servant ;  or,  suppose  that  a  resident  were  to 
furnish  money  to  enable  his  invalid  assistant  to  pro- 
ceed to  the  Cape.  In  these  transactions  there  might 
be  nothing  which  the  most  scrupulous  could  dis- 
approve ;  but  the  case  would  be  widely  different  if  a 
wealthy  native  Zemindar  were  to  pay  the  debts  of  a 
Collector  of  his  district,  or  if  any  of  the  officers  at  the 
residency  were  to  receive  money  from  the  minister  of 
a  foreign  power.  In  such  a  case,  though  it  might  be 
impossible  to  prove  a  corrupt  motive,  we  think  that 
the  Government  would  be  inexcusable  if  it  suffered 
the  delinquent  to  remain  in  the  public  service. 

We  have  hitherto  put  only  extreme  cases,  cases 
in  which  it  is  clear  that  the  taking  of  presents  ought 
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not  to  be  punished,  or  cases  in  which  it  is  clear  that 
the  taking  of  presents  ought  to  be  severely  punished. 
But  between  the  extremes  lie  an  immense  variety  of 
cases,  some  of  which  call  for  severe  punishment,  some 
for  milder  punishment,  some  for  censure,  some  for 
gentle  admonition,  while  some  ought  to  be  tolerated. 
We  have  said  that  if  a  Collector  were  to  accept  a  large 
present  of  money  from  a  wealthy  native  Zemindar,  he 
would  deserve  to  be  turned  out  of  the  service.  But 
if  the  Collector  were  to  accept  such  a  present  from 
an  English  Indigo  planter,  the  case  would  be  dif- 
ferent. The  Indigo  planter  might  be  his  uncle,  his 
brother,  his  father-in-law,  his  brother-in-law.  In  that 
case  there  might  be  no  impropriety  in  the  transaction. 
Again,  if  a  native  in  the  public  service  were  to  accept 
a  present  from  a  Zemindar  who  was  connected  with 
him  by  blood,  marriage  or  friendship,  there  might  be 
no  impropriety  in  the  transaction. 

By  the  Act  of  Parliament  to  which  the  mal- 
practices of  the  first  British  conquerors  of  India  gave 
occasion,  the  servants  of  the  Company  were  forbidden 
to  receive  presents  from  Asiatics,  but  were  left  at 
liberty  to  receive  presents  from  Europeans.  The 
legislators  of  that  time  appear  to  have  proceeded  on 
the  supposition  that  the  servants  of  the  Company 
would  all  be  Englishmen,  and  that  no  Englishman 
would  ever  have  any  such  connexion  with  any  native 
as  would  render  the  receiving  of  presents  from  that 
native  unobjectionable. 

Natives  are  now  declared  by  law  to  be  competent 
to  hold  any  post  in  the  Company's  service.  It  would 
evidently  be  improper  to  interdict  an  Asiatic  in  the 
service  of  the  Company  from  receiving  pecuniary 
assistance  from  his  Asiatic  father,  or  from  receiving  a 
portion  with  an  Asiatic  bride.  It  seems  to  us  there- 
fore that  the  rule  laid  down  by  Parliament,  though 

it  will  still  be  in  many  cases  an  excellent  rule  of 

G  2 


84  Notes  on  the 

evidence,  ought  not,  under  the  altered  circumstances 
of  India,  to  continue  to  be  a  rule  of  law. 

Again,  it  ought  to  be  remembered  that  the  Euro- 
pean and  native  races  are  not  at  present  divided  from 
each  other  by  so  strong  a  line  of  separation  as  at  the 
time  when  the  British  Parliament  laid  down  the  rule 
which  we  are  considering.  The  interval  is  still  wide, 
but  it  by  no  means  appears  to  us  as  it  appeared  to 
the  legislators  of  the  last  generation,  to  be  impassable. 
It  is  evident,  therefore,  that  the  rule  formerly  laid 
down  by  Parliament  is  constantly  becoming  less  and 
less  applicable  to  the  state  of  India.  On  these 
grounds  we  have  thought  it  advisable  to  leave  this 
matter  to  the  Executive  Government,  which  will 
doubtless  promulgate  from  time  to  time  such  rules 
as  it  may  deem  proper,  and  will  enforce  submission 
to  those  rules  by  visiting  its  disobedient  servants  with 
censure,  with  degradation,  or  with  dismissal  from  the 
public  service,  according  to  the  circumstances  of  every 
case. 

We  have  thought  it  desirable  to  make  one  excep- 
tion. We  propose  that  a  judge  who  accepts  any 
valuable  thing  by  way  of  gift  from  one  whom  he 
knows  to  be  a  plaintiff  or  a  defendant  in  any  cause 
pending  in  his  Court  shall  be  severely  punished. 
This  rule  is  not  to  extend  to  the  taking  of  food  in 
the  interchange  of  ordinary  civilities.  It  appears  to 
us  that  the  objections  which  we  have  made  to  a 
general  law  prohibiting  the  receipt  of  presents  by 
public  functionaries  do  not  apply  to  this  clause.  The 
rule  is  clear  and  definite.  The  practice  against  which 
it  is  directed  is  not  a  practice  which  ought  sometimes 
to  be  encouraged,  and  sometimes  to  be  tolerated.  It 
ought  always,  and  under  all  circumstances,  to  be 
discouraged.  It  therefore  appears  to  unite  all  the 
characteristics  which  mark  out  a  practice  as  a  fit 
object  of  penal  legislation. 
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The  only  other  penal  provision  of  this  chapter  to 
which  we  think  it  necessary  to  call  the  attention  of 
his  Lordship  in  Council  is  that  which  is  contained  in 
clause  149. 

We  are  of  opinion  that  the  preceding  clauses, 
and  the  power  which  the  Government  possesses  of 
suspending,  degrading  and  dismissing  public  func- 
tionaries, will  be  found  sufficient  to  prevent  gross 
abuses.  But  there  will  remain  a  crowd  of  petty 
offences  with  which  it  is  very  difficult  to  deal,  of- 
fences which  separately  are  too  slight  to  be  brought 
before  the  criminal  tribunals,  which  will  sometimes 
be  committed  by  good  public  servants,  and  which 
therefore  it  would  be  inexpedient  to  punish  by  re- 
moval from  office,  yet  which  will  be  very  often 
committed  if  they  can  be  committed  with  impunity, 
and  which,  if  often  committed,  would  impair  the 
efficiency  of  all  departments  of  the  administration, 
and  would  produce  infinite  vexation  to  the  body  of 
the  people. 

By  the  existing  laws  of  all  the  Presidencies,  a 
summary  judicial  power  is  given  in  certain  cases  to 
certain  official  superiors  for  the  purpose  of  restraining 
their  subordinates.  We  are  inclined  to  believe  that 
this  is  a  wholesome  power,  and  that  it  has,  in  the 
great  majority  of  cases,  been  honestly  employed  for 
the  protection  of  the  public.  We  propose  therefore 
to  adopt  the  principle,  and  to  make  the  system 
uniform  through  all  the  provinces  of  the  empire,  and 
through  all  the  departments  of  the  public  service. 
We  propose  that  a  public  functionary  who  is  guilty 
of  neglect  of  duty,  who  treats  his  superiors  with 
disrespect,  or  who  disobeys  the  lawful  orders  given 
by  them  for  his  guidance,  shall  be  liable  to  a  fine  not 
exceeding  the  official  pay  which  he  receives  in  three 
months.  In  default  of  payment  he  will  be  liable 
(see  clause  54)  to  seven  days'  imprisonment. 
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In  the  code  of  procedure  we  think  that  it  will  be 
proper  to  provide  that  the  power  of  awarding  this 
penalty  shall  be  given,  not  to  the  ordinary  tribunals, 
but  to  the  official  superiors  of  the  offender.  Thus,  if 
a  subordinate  officer  employed  in  the  collection  of 
revenue  should  incur  this  penalty,  it  will  be  imposed 
by  the  Collector,  and  the  appeal  will  probably  be  to 
the  Board  of  Revenue.  If  an  officer  employed  to 
execute  the  process  of  a  Zillah  Court  should  neglect 
his  duty,  the  fine  will  be  imposed  by  the  Zillah  judge, 
and  the  appeal  will  probably  be  to  the  Sudder  Court. 
If  the  offence  should  be  committed  by  a  Tide-waiter, 
the  Collector  of  Customs  for  the  port  will  probably 
impose  the  penalty,  and  the  appeal  will  be  to  the 
Board  of  Customs.  These  instances  we  give  merely 
as  illustrations  of  what,  at  present,  appears  to  us 
desirable.  The  details  of  this  part  of  the  law  of  pro- 
cedure cannot  be  arranged  without  much  consideration 
and  inquiry. 

One  important  question  still  remains  to  be  con- 
sidered. We  are  of  opinion  that  we  have  provided 
sufficient  punishment  for  the  public  servant  who  re- 
ceives a  bribe.  But  it  may  be  doubted  whether  we 
have  provided  sufficient  punishment  for  the  person 
who  offers  it.  The  person  who,  without  any  demand 
express  or  implied  on  the  part  of  a  public  servant, 
volunteers  an  offer  of  a  bribe,  and  induces  that 
public  servant  to  accept  it,  will  be  punishable  under 
the  general  rule  contained  in  clause  88  as  an  insti- 
gator. But  the  person  who  complies  with  a  demand, 
however  signified,  on  the  part  of  a  public  servant, 
cannot  be  considered  as  guilty  of  instigating  that 
public  servant  to  receive  a  bribe.  We  do  not  pro- 
pose that  such  a  person  shall  be  liable  to  any  punish- 
ment, and,  as  this  omission  may  possibly  appear 
censurable  to  many  persons,  we  are  desirous  to  ex- 
plain our  reasons. 
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In  all  states  of  society  the  receiving  of  a  bribe  is 
a  bad  action,  and  may  properly  be  made  punishable. 
But  whether  the  giving  of  a  bribe  ought  or  ought  not 
to  be  punished,  is  a  question  which  does  not  admit  of 
a  short  and  general  answer.  There  are  countries  in 
which  the  giver  of  a  bribe  ought  to  be  more  severely 
punished  than  the  receiver.  There  are  countries,  on 
the  other  hand,  in  which  the  giving  of  a  bribe  may  be 
what  it  is  not  desirable  to  visit  with  any  punishment. 
In  a  country  situated  like  England,  the  giver  of  a 
bribe  is  generally  far  more  deserving  of  punishment 
than  the  receiver.  The  giver  is  generally  the  tempter, 
the  receiver  is  the  tempted.  The  giver  is  generally 
rich,  powerful,  well  educated  ;  the  receiver,  needy 
and  ignorant.  The  giver  is  under  no  apprehension 
of  suffering  any  injury  if  he  refuses  to  give.  It  is 
not  by  fear,  but  by  ambition,  that  he  is  generally  in- 
duced to  part  with  his  money.  Such  a  person  is  a 
proper  subject  of  punishment.  But  there  are  countries 
where  the  case  is  widely  different ;  where  men  give 
bribes  to  magistrates  from  exactly  the  same  feeling 
which  leads  them  to  give  their  purses  to  robbers  or 
to  pay  ransom  to  pirates  ;  where  men  give  bribes 
because  no  man  can,  without  a  bribe,  obtain  common 
justice.  In  such  countries  we  think  that  the  giving 
of  bribes  is  not  a  proper  subject  of  punishment.  It 
would  be  as  absurd,  in  such  a  state  of  society,  to 
reproach  the  giver  of  a  bribe  with  corrupting  the 
virtue  of  public  servants,  as  it  would  be  to  say  that 
the  traveller  who  delivers  his  money  when  a  pistol  is 
held  to  his  breast  corrupts  the  virtue  of  the  high- 
wayman. 

We  would  by  no  means  be  understood  to  say  that 
India,  under  the  British  Government,  is  in  a  state 
answering  to  this  last  description.  Still  we  fear  it  is 
undeniable  that  corruption  does  prevail  to  a  great 
extent  among  the  lower  class  of  public  functionaries  ; 
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that  the  power  which  those  functionaries  possess 
renders  them  formidable  to  the  body  of  the  people ; 
that  in  the  great  majority  of  cases  the  receiver  of  the 
bribe  is  really  the  tempter,  and  that  the  giver  of  the 
bribe  is  really  acting  in  self-defence. 

Under  these  circumstances,  we  are  strongly  of 
opinion  that  it  would  be  unjust  and  cruel  to  punish 
the  giving  of  a  bribe  in  any  case  in  which  it  could 
not  be  proved  that  the  giver  had  really  by  his  in- 
stigations corrupted  the  virtue  of  a  pubHc  servant, 
who,  unless  temptation  had  been  put  in  his  way, 
would  have  acted  uprightly. 


NOTE    (F). 

ON   THE  CHAPTER   OF   CONTEMPTS  OF  THE  LAWFUL 
AUTHORITY   OF   PUBLIC   SERVANTS. 

We  were  at  first  disposed  to  have  one  chapter  for 
contempts  of  the  lawful  authority  of  Courts  of  Justice, 
another  for  contempts  of  the  lawful  authority  of  Offi- 
cers of  Revenue,  and  a  third  for  contempts  of  the 
lawful  authority  of  Officers  of  Police.  But  we  soon 
found  that  these  three  chapters  would  be  almost  the 
same,  word  for  word.  It  appeared  to  us  also  that, 
in  the  existing  state  of  the  civil  administration  of 
India,  the  separation  which  we  were  at  first  inclined 
to  make  would  produce  nothing  but  perplexity.  The 
functions  of  Magistrate  and  Collector  are  very  fre- 
quently united  in  the  same  person  ;  and  that  person 
is  perpetually  called  upon,  both  as  Magistrate  and 
Collector,  to  perform  acts  which  are  judicial  in  their 
nature,  to  try  offenders,  and  to  decide  litigated  ques- 
tions of  civil  right.  While  the  division  of  labour 
between    the    different    departments    of  the    public 


Indian  Penal  Code  89 

service  is  so  imperfect,  it  would  be  idle  to  make  nice 
distinctions  between  those  departments  in  the  penal 
code. 

In  order  to  frame  this  chapter,  we  went  carefully 
through  the  existing  regulations  of  the  three  Presi- 
dencies, and  extracted  the  numerous  penal  provisions 
which  are  intended  to  enforce  obedience  to  the  law- 
ful authority  of  different  classes  of  public  servants. 
Having  collected  these  provisions,  and  discarded  a 
very  few  which  we  thought  obviously  unreasonable  or 
superfluous,  we  proceeded  to  analyse  the  rest. 

It  is  possible  that  our  analysis  may  be  imperfect ; 
and  it  is  highly  probable  that  the  punishments  which 
we  propose  may  require  some  modification.  It  will 
be  seen  that  we  propose  the  same  punishment  for 
all  the  offences  which  fall,  in  our  analysis,  under  the 
same  head.  For  example  ;  one  head  is  the  omitting 
to  obey  the  lawful  summons  of  a  public  servant.  For 
this  offence  we  have  only  one  punishment ;  and  this 
punishment  will  be  applicable  alike  to  the  witness 
who  omits  to  obey  the  lawful  summons  of  the  Court 
of  Sudder  Dewanny  Adawlut,  to  the  witness  who 
omits  to  obey  the  lawful  summons  of  a  Moonsiff,  to 
the  putwarree  who  in  Bengal  omits  to  obey  the  lawful 
summons  of  the  Collector,  to  the  ryot  who  in  the 
Madras  Presidency  omits  to  obey  the  lawful  summons 
of  the  Collector,  to  the  trader  who  in  the  same  Presi- 
dency omits  to  attend  a  meeting  lawfully  convened 
for  the  distribution  of  the  Vizabuddy.  In  the  same 
manner  we  propose  one  punishment  for  the  captain 
of  a  ship  in  the  Hooghly  who  illegally  refuses  to  admit 
a  custom-house  officer  on  board,  for  a  landholder  who 
refuses  to  admit  a  surveyor  lawfully  commissioned 
by  the  Collector  to  measure  land,  for  a  distiller  who 
refuses  to  admit  the  proper  officer  to  examine  his 
distillery.  Again,  we  propose  the  same  punishment 
for  the  person  who  resists    the  taking  of  goods  in 
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execution  under  a  decree  of  a  Court  of  Justice,  for 
the  person  who  resists  the  taking  of  property  by  way 
of  distress  for  arrears  of  revenue,  for  the  person  who 
resists  the  seizure  of  salt  by  lawful  authority,  for  the 
person  who  resists  the  seizure  of  a  boat  in  default  of 
toll  by  lawful  authority,  for  the  person  who  resists 
the  seizure  of  smuggled  goods  by  lawful  authority. 

We  are  sensible  that  there  may  be  reasons  which 
have  escaped  us  for  making  distinctions  in  punish- 
ment between  offences  which  in  our  classification  fall 
under  the  same  head.  But  it  is  impossible  to  find  in 
any  single  person,  or  in  any  small  body  of  persons, 
so  extensive  and  minute  a  knowledge  of  every  pro- 
vince of  India,  and  of  every  department  of  the  public 
service,  as  would  be  a  security  against  errors  of  this 
description.  We  have  no  doubt  that  if  his  Lordship 
in  Council  directs  the  code  to  be  published  for  general 
information,  valuable  suggestions  will  be  received 
from  servants  of  the  Company  in  different  parts  of 
India,  and  that  those  suggestions  will  enable  the 
Government  to  modify  the  provisions  which  we  pro- 
pose, by  introducing  proper  aggravations  and  miti- 
gations. 

The  only  provision  which  appears  to  us  to  require 
any  further  explanation  is  that  which  is  contained 
in  clause  182. 

We  have,  to  the  best  of  our  ability,  framed  laws 
against  acts  which  ought  to  be  repressed  at  all  times 
and  places,  or  at  times  and  places  which  it  is  in  our 
power  to  define.  But  there  are  acts  which  at  one 
time  and  place  are  perfectly  innocent,  and  which  at 
another  time  or  place  are  proper  subjects  of  punish- 
ment ;  nor  is  it  always  possible  for  the  legislator  to 
say  at  what  time  or  at  what  place  such  acts  ought  to 
be  punishable. 

Thus  it  may  happen  that  a  religious  procession 
which  is  in  itself  perfectly  legal,  and  which,  while  it 
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passes  through  many  quarters  of  a  town,  is  perfectly 
harmless,  cannot  without  great  risk  of  tumult  and 
outrage  be  suffered  to  turn  down  a  particular  street 
inhabited  by  persons  who  hold  the  ceremony  in  ab- 
horrence, and  whose  passions  are  excited  by  being 
forced  to  witness  it.  Again,  there  are  many  Hindoo 
rites  which  in  Hindoo  temples  and  religious  assem- 
blies the  law  tolerates,  but  which  could  not  with 
propriety  be  exhibited  in  a  place  which  English 
gentlemen  and  ladies  were  in  the  habit  of  fre- 
quenting for  purposes  of  exercise.  Again,  at  a 
particular  season  hydrophobia  may  be  common 
among  the  dogs  at  a  particular  place,  and  it  may 
be  highly  advisable  that  all  people  at  that  place 
should  keep  their  dogs  strictly  confined.  Again, 
there  may  be  a  particular  place  in  a  town  which 
the  people  are  in  the  habit  of  using  as  a  receptacle 
for  filth.  In  general  this  practice  may  do  no  harm, 
but  an  unhealthy  season  may  arrive  when  it  may  be 
dangerous  to  the  health  of  the  population,  and  under 
such  circumstances  it  is  evidently  desirable  that  no 
person  should  be  allowed  to  add  to  the  nuisance.  It 
is  evident  that  it  is  utterly  impossible  for  the  legis- 
lature to  mark  out  the  route  of  all  the  religious 
processions  in  India,  to  specify  all  the  public  walks 
frequented  by  English  ladies  and  gentlemen,  to  foresee 
in  what  months  and  in  what  places  hydrophobia  will 
be  common  among  dogs,  or  when  a  particular  dung- 
hill may  become  dangerous  to  the  health  of  a  town. 
It  is  equally  evident  that  it  would  be  unjust  to  punish 
a  person  who  cannot  be  proved  to  have  acted  with 
bad  intentions  for  doing  to-day  what  yesterday  was 
a  perfectly  innocent  act,  or  for  doing  in  one  street 
what  it  would  be  perfectly  innocent  to  do  in  another 
street,  without  giving  him  some  notice. 

What  we  propose,  therefore,  is  to  empower   the 
local  authorities  to  forbid  acts  which  these  authorities 
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consider  as  dangerous  to  the  public  tranquillity, 
health,  safety  or  convenience,  and  to  make  it  an 
offence  in  a  person  to  do  any  thing  which  that  person 
knows  to  be  so  forbidden,  and  which  may  endanger 
the  public  tranquillity,  health,  safety  or  convenience. 
It  will  be  observed  that  we  do  not  give  to  the  local 
authorities  the  power  of  arbitrarily  making  any  thing 
an  offence ;  for  unless  the  Court  before  which  the 
person  who  disobeys  the  order  is  tried  shall  be  of 
opinion  that  he  has  done  something  tending  to  en- 
danger the  public  tranquillity,  health,  safety  or  con- 
venience, he  will  be  liable  to  no  punishment.  The 
effect  of  the  order  of  the  local  authority  will  be 
merely  to  deprive  the  person  who  knowingly  disobeys 
the  order  of  the  plea  that  he  had  no  bad  intentions. 
He  will  not  be  permitted  to  allege  that  if  he  has 
caused  harm,  or  risk  of  harm,  it  was  without  his 
knowledge. 

Thus,  if  in  a  town  where  no  order  for  the  chaining 
up  of  dogs  has  been  made,  A.  suffers  his  dog  to  run 
about  loose,  A.  will  be  liable  to  no  punishment  for 
any  mischief  which  the  animal  may  do,  unless  it  can 
be  shown  that  A.  knew  the  animal  to  be  dangerous. 
But  if  an  order  for  confining  dogs  has  been  issued, 
and  if  A.  knew  of  that  order,  it  will  be  no  defence 
for  him  to  allege,  and  even  to  prove,  that  he  believed 
his  dog  to  be  perfectly  harmless.  If  the  Court  think 
that  A.'s  disobedience  has  caused  harm,  or  risk  of 
harm,  A.  will  be  liable  to  punishment.  On  the  other 
hand,  if  the  Court  think  that  there  was  no  danger, 
and  that  the  local  order  was  a  foolish  one,  A.  will  not 
be  liable  to  punishment. 

We  see  some  objections  to  the  way  in  which  we 
have  framed  this  part  of  the  law  ;  but  we  are  unable 
to  frame  it  better.  On  the  one  hand,  it  is,  as  we  have 
shown,  absolutely  necessary  to  have  some  local  rules 
which  shall  not  require  the  sanction  of  the  legislature. 
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On  the  other  hand,  we  are  sensible  that  there  is  the 
greatest  reason  to  apprehend  much  petty  tyranny 
and  vexation  from  such  rules  ;  and  this  although  the 
framers  of  those  rules  may  be  very  excellent  and 
able  men.  There  is  scarcely  any  disposition  in  a 
ruler  more  prejudicial  to  the  happiness  of  the  people 
than  a  meddling  disposition.  Yet,  experience  shows 
us  that  it  is  a  disposition  which  is  often  found  in 
company  with  the  best  intentions,  with  great  activity 
and  energy,  and  with  a  sincere  regard  for  the  interest 
of  the  community.  A  public  servant  of  more  than 
ordinary  zeal  and  industry,  unless  he  have  very  much 
more  than  ordinary  judgment,  is  the  very  man  who 
is  likely  to  harass  the  people  under  his  care  with 
needless  restrictions.  We  have,  therefore,  thought  it 
necessary  to  provide  that  no  person  should  be  pun- 
ished merely  for  disobeying  a  local  order,  unless  it 
be  made  to  appear  that  the  disobedience  has  been 
attended  with  evil,  or  risk  of  evil.  Thus  no  person 
will  be  punished  for  disobeying  an  idle  and  vexatious 
order. 

The  mode  of  promulgating  these  orders  belongs 
to  the  code  of  procedure,  which  will  of  course  contain 
such  provisions  as  may  be  required  for  the  purpose 
of  enabling  the  Government  to  exercise  a  constant 
and  efficient  control  over  its  local  officers. 


NOTE  (G). 

ON   THE   CHAPTER   OF   OFFENCES   RELATING 
TO   PUBLIC  JUSTICE. 

Many  offences  which  interfere  with  the  administra- 
tion of  justice  are  sufficiently  provided  for  in  other 
chapters,   particularly    in    the    chapter    relating    to 
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contempts  of  the  lawful  authority  of  public  servants. 
There  still  remain,  however,  some  offences  of  that 
description  for  which  the  present  chapter  is  intended 
to  provide. 

The  rules  which  we  propose  touching  the  offence 
of  attempting  to  impose  on  a  Court  of  Justice  by 
false  evidence  differ  from  those  of  the  English  law, 
and  of  the  codes  which  we  have  had  an  opportunity 
of  consulting. 

It  appears  to  us,  in  the  first  place,  that  the  offence 
which  we  have  designated  as  the  fabricating  of  false 
evidence  is  not  punished  with  adequate  severity 
under  any  of  the  systems  to  which  we  refer.  This 
may  perhaps  be  because  the  offence,  in  its  aggravated 
forms,  is  not  one  of  very  frequent  occurrence  in  west- 
ern countries.  It  is  notorious,  however,  that  in  this 
country  the  practice  is  exceedingly  common,  and  for 
obvious  reasons.  The  mere  assertion  of  a  witness  com- 
mands far  less  respect  in  India  than  in  Europe,  or  in 
the  United  States  of  America.  In  countries  in  which 
the  standard  of  morality  is  high,  direct  evidence  is 
generally  considered  as  the  best  evidence.  In  Eng- 
land assuredly  it  is  so  considered,  and  its  value,  as 
compared  with  the  value  of  circumstantial  evidence, 
is  perhaps  overrated  by  the  great  majority  of  the 
population.  But  in  India  we  have  reason  to  believe 
that  the  case  is  different.  A  judge,  after  he  has  heard 
a  transaction  related  in  the  same  manner  by  several 
persons  who  declare  themselves  to  be  eye-witnesses 
of  it,  and  of  whom  he  knows  no  harm,  often  feels  a 
considerable  doubt  whether  the  whole,  from  begin- 
ning to  end,  be  not  a  fiction,  and  is  glad  to  meet  with 
some  circumstance,  however  slight,  which  supports 
the  story,  and  which  is  not  likely  to  have  been  de- 
vised for  the  purpose  of  supporting  the  story. 

Hence,  in  England,  a  person  who  wishes  to  im- 
pose on  a  Court  of  Justice  knows  that  he  is  likely  to 
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succeed  best  by  perjury,  or  subornation  of  perjury. 
But  in  India,  where  a  judge  is  generally  on  his  guard 
against  direct  false  evidence,  a  more  artful  mode  of 
imposition  is  frequently  employed.  A  lie  is  often 
conveyed  to  a  Court,  not  by  means  of  witnesses,  but 
by  means  of  circumstances,  precisely  because  circum- 
stances are  less  likely  to  lie  than  witnesses.  These 
two  modes  of  imposing  on  the  tribunals  appear  to 
us  to  be  equally  wicked,  and  equally  mischievous.  It 
will  indeed  be  harder  to  bring  home  to  an  offender 
the  fabricating  of  false  evidence  than  the  giving  of 
false  evidence.  But  wherever  the  former  offence  is 
brought  home,  we  would  punish  it  as  severely  as  the 
latter.  If  A.  puts  a  purse  in  Z.'s  bag,  with  the  in- 
tention of  causing  Z.  to  be  convicted  as  a  thief,  we 
would  deal  with  A.  as  if  he  had  sworn  that  he  saw 
Z.  take  a  purse.  If  A.  conceals  in  Z.'s  house  a  paper 
written  in  imitation  of  Z.'s  hand,  and  purporting  to 
be  a  plan  of  a  treasonable  conspiracy,  we  would  deal 
with  A,  as  if  he  had  sworn  that  he  was  present  at  a 
meeting  of  conspirators  at  which  Z.  presided. 

The  exception  in  clause  190  is  in  strict  conformity 
with  this  principle.  We  propose  to  treat  the  giving 
of  false  evidence  and  the  fabricating  of  false  evidence 
in  exactly  the  same  way.  We  have  no  punishment 
for  false  evidence  given  by  a  person  when  on  his  trial 
for  an  offence,  though  we  conceive  that  such  a  person 
ought  to  be  interrogated.  The  grounds  on  which 
this  part  of  the  law  is  founded  will  shortly  be  sub- 
mitted to  Government  in  our  report  on  the  law  of 
evidence.  As  we  do  not  propose  to  punish  a  prisoner 
for  lying  at  the  bar  in  order  to  escape  punishment, 
so  we  do  not  propose  to  punish  him  for  fabricating 
evidence  with  the  view  of  escaping  punishment, 
unless  he  also  contemplated  some  injury  to  others 
as  likely  to  be  produced  by  the  evidence  so  fabri- 
cated.    If  A.  stabs   Z.,  and  afterwards  on  his  trial 
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denies  that  he  stabbed  Z.,  we  do  not  propose  to 
punish  A.  as  a  giver  of  false  evidence.  And  on  the 
same  principle,  if  A.,  after  having  stabbed  Z.,  in  order 
to  escape  detection,  disposes  Z.'s  body  in  such  a 
manner  as  is  likely  to  lead  a  jury  to  think  the  death 
accidental,  we  do  not  propose  to  punish  A,  as  the 
fabricator  of  false  evidence. 

It  appears  to  us  that  the  offence  of  attempting  to 
impose  on  a  Court  of  Justice  by  false  evidence  is  an 
offence  of  which  there  are  numerous  grades,  some  of 
which  may  be  easily  defined.  The  authors  of  the 
French  code  have  not  overlooked  these  circumstances, 
though  they  have  not,  in  our  opinion,  marked  the 
gradations  very  successfully.  The  English  law  makes 
no  distinction  whatever  between  the  man  who  has 
attempted  to  take  away  his  neighbour's  life  by  false 
swearing,  and  the  man  who  has  strained  his  con- 
science to  give  an  undeserved  good  character  to  a 
boy  accused  of  a  petty  theft.  The  former  is  punished 
far  too  leniently  ;  the  latter  perhaps  too  severely. 

The  giving  of  false  evidence  must  always  be  a 
grave  offence.  But  few  points  in  penal  legislation 
seem  to  us  clearer  than  that  the  law  ought  to  make  a 
distinction  between  that  kind  of  false  evidence  which 
produces  great  evils,  and  that  kind  of  false  evidence 
which  produces  comparatively  slight  evils. 

As  the  ordinary  punishment  of  false  evidence,  we 
propose  imprisonment  for  a  term  of  not  more  than 
seven  years,  nor  less  than  one  year.  If  the  false 
evidence  is  given  or  fabricated  with  intent  to  cause 
a  person  to  be  convicted  of  a  grave  offence  not 
capital,  we  propose  that  the  person  who  gives  or 
fabricates  such  evidence  may  be  punished  with  the 
punishment  of  the  offence  which  he  has  attempted  to 
fix  on  another.  If  the  false  evidence  be  given  or 
fabricated  with  the  intention  of  causing  death,  we 
propose  to  punish  it  in  the  same  manner  in  which  we 
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propose  to  punish  the  worst  attempts  to  murder.  If 
such  false  evidence  actually  causes  death,  the  person 
who  has  given  or  fabricated  it  falls  under  the  defini- 
tion of  murder,  and  is  liable  to  capital  punishment. 
In  this  last  point,  the  law,  as  we  have  framed  it, 
agrees  with  the  old  law  of  England,  which,  though 
in  our  opinion  just  and  reasonable,  has  become  ob- 
solete. 

We  think  this  the  proper  place  to  notice  an 
offence  which  bears  a  close  affinity  to  that  of  giving 
false  evidence,  and  which  we  leave  for  the  present  un- 
punished, only  on  account  of  the  defective  state  of 
the  existing  law  of  procedure, — we  mean  the  crime 
of  deliberately  and  knowingly  asserting  falsehoods  in 
pleading.  Our  opinions  on  this  subject  may  startle 
persons  accustomed  to  that  boundless  license  which 
the  English  law  allows  to  mendacity  in  suitors.  On 
what  principle  that  license  is  allowed  we  must  con- 
fess ourselves  unable  to  discover.  A.  lends  Z.  money  ; 
Z.  repays  it.  A.  brings  an  action  against  Z.  for  the 
money,  and  affirms  in  his  declaration  that  he  lent  the 
money,  and  has  never  been  repaid.  On  the  trial  A.'s 
receipt  is  produced.  It  is  not  doubted.  A.  himself 
cannot  deny  that  he  asserted  a  falsehood  in  his 
declaration.  Ought  A.  to  enjoy  impunity  ?  Again  : 
Z.  brings  an  action  against  A.  for  a  debt  which  is 
really  due.  A.'s  plea  is  a  positive  averment  that  he 
owes  Z.  nothing.  The  case  comes  to  trial  ;  and  it  is 
proved  by  overwhelming  evidence  that  the  debt  is  a 
just  debt.  A.  does  not  even  attempt  a  defence. 
Ought  A.  in  this  case  to  enjoy  impunity?  If,  in 
either  of  the  cases  which  we  have  stated,  A.  were  to 
suborn  witnesses  to  support  the  lie  which  he  has  put 
on  the  pleadings,  every  one  of  these  witnesses,  as  well 
as  A.  himself,  would  be  liable  to  severe  punishment. 
But  false  evidence  in  the  vast  majority  of  cases 
springs  out  of  false  pleading,  and  would  be  almost 

VOL.  XI  n 
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entirely  banished  from  the  Courts  if  false  pleading 
could  be  prevented. 

It  appears  to  us  that  all  the  marks  which  indicate 
that  an  act  is  a  proper  subject  for  legal  punishment 
meet  in  the  act  of  false  pleading.  That  false  plead- 
ing always  does  some  harm  is  plain.  Even  when  it 
is  not  followed  up  by  false  evidence  it  always  delays 
justice.  That  false  pleading  produces  any  compen- 
sating good  to  atone  for  this  harm  has  never,  as  far 
as  we  know,  been  even  alleged.  That  false  pleading 
will  be  more  common  if  it  is  unpunished  than  if  it  is 
punished  appears  as  certain  as  that  rape,  theft,  em- 
bezzlement, would,  if  unpunished,  be  more  common 
than  they  now  are.  It  is  evident  also  that  there 
will  be  no  more  difficulty  in  trying  a  charge  of  false 
pleading  than  in  trying  a  charge  of  false  evidence. 
The  fact  that  a  statement  has  been  made  in  pleading 
will  generally  be  more  clearly  proved  than  the  fact 
that  a  statement  has  been  made  in  evidence.  The 
falsehood  of  a  statement  made  in  pleading  will 
be  proved  in  exactly  the  same  manner  in  which 
the  falsehood  of  a  statement  made  in  evidence  is 
proved.  Whether  the  accused  person  knew  that  he 
was  pleading  falsely,  the  Courts  will  determine  on 
the  same  evidence  on  which  they  now  determine 
whether  a  witness  knew  that  he  was  giving  false 
testimony. 

We  have  as  yet  spoken  only  of  the  direct  injury 
produced  to  honest  litigants  by  false  pleading.  But 
this  injury  appears  to  us  to  be  only  a  part,  and  per- 
haps not  the  greatest  part,  of  the  evil  engendered  by 
the  practice.  If  there  be  any  place  where  truth 
ought  to  be  held  in  peculiar  honour,  from  which 
falsehood  ought  to  be  driven  with  peculiar  severity, 
in  which  exaggerations,  which  elsewhere  would  be 
applauded  as  the  innocent  sport  of  the  fancy,  or  par- 
doned as  the  natural  effect  of  excited  passion,  ought 
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to  be  discouraged,  that  place  is  a  Court  of  Justice. 
We  object,  therefore,  to  the  use  of  legal  fictions,  even 
when  the  meaning  of  those  fictions  is  generally  under- 
stood, and  we  have  done  our  best  to  exclude  them 
from  this  code.  But  that  a  person  should  come 
before  a  Court,  should  tell  that  Court  premeditated 
and  circumstantial  lies  for  the  purpose  of  preventing 
or  postponing  the  settlement  of  a  just  demand,  and 
that  by  so  doing  he  should  incur  no  punishment 
whatever,  seems  to  us  to  be  a  state  of  things  to  which 
nothing  but  habit  could  reconcile  wise  and  honest 
men.  Public  opinion  is  vitiated  by  the  vicious  state 
of  the  law.  Men  who,  in  any  other  circumstances, 
would  shrink  from  falsehood,  have  no  scruple  about 
setting  up  false  pleas  against  just  demands.  There 
is  one  place,  and  only  one,  where  deliberate  untruths, 
told  with  the  intent  to  injure,  are  not  considered  as 
discreditable,  and  that  place  is  a  Court  of  Justice. 
Thus  the  authority  of  the  tribunals  operates  to  lower 
the  standard  of  morality,  and  to  diminish  the  esteem 
in  which  veracity  is  held  ;  and  the  very  place  which 
ought  to  be  kept  sacred  from  misrepresentations, 
such  as  would  elsewhere  be  venial,  becomes  the  only 
place  where  it  is  considered  as  idle  scrupulosity  to 
shrink  from  deliberate  falsehood. 

We  consider  a  law  for  punishing  false  pleading  as 
indispensably  necessary  to  the  expeditious  and  satis- 
factory administration  of  justice,  and  we  trust  that 
the  passing  of  such  a  law  will  speedily  follow  the 
appearance  of  the  code  of  procedure.  We  do  not,  as 
we  have  stated,  at  present  propose  such  a  law,  be- 
cause, while  the  system  of  pleading  remains  unaltered 
in  the  Courts  of  this  country,  and  particularly  in  the 
Courts  established  by  Royal  Charter,  it  will  be  diffi- 
cult, or  to  speak  more  properly,  impossible  to  enforce 
such  a  law.  We  have,  therefore,  gone  no  further 
than  to  provide  a  punishment  for  the  frivolous  and 
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vexatious  instituting  of  civil  suits,  a  practice  which, 
even  while  the  existing  systems  of  procedure  remain 
unaltered,  may,  without  any  inconvenience,  be  made 
an  offence.  The  law  on  the  subject  of  false  evidence 
will,  as  it  appears  to  us,  render  unnecessary  any  law 
for  punishing  the  frivolous  and  vexatious  preferring 
of  criminal  charges. 

No  other  part  of  this  chapter  appears  to  require 
comment. 


NOTE   (H). 

ON  OFFENCES  RELATING  TO  THE  REVENUE. 

In  order  to  frame  this  chapter,  we  took  a  course 
similar  to  that  which  we  took  with  the  chapter  re- 
lating to  contempts  of  the  lawful  authority  of  public 
servants.  We  went  carefully  through  the  revenue 
laws  of  the  three  Presidencies,  extracted  the  penal 
clauses,  analysed  them,  and  reduced  them  to  a  small 
number  of  general  heads. 

His  Lordship  in  Council  will  perceive  that  we 
have  not  thought  it  proper  to  insert  in  the  code  any 
provision  for  the  confiscation  of  property  on  the 
ground  of  a  breach  of  the  revenue  laws,  and  that 
we  leave  the  existing  rules  on  that  subject  untouched. 
We  have  done  so,  because  it  does  not  appear  to  us 
that  such  confiscation  is  in  strictness  a  punishment. 
It  has  indeed  much  in  common  with  punishment ; 
but  it  appears  to  us  that  there  is  a  marked  distinction, 
and  that  confiscation  of  the  sort  which  is  authorised 
in  many  parts  of  the  regulations  of  the  three  Presi- 
dencies would,  considered  in  the  light  of  a  punish- 
ment, be  anomalous  and  indefensible.  It  is  a  pro- 
ceeding directed,  not  against  the  person  who  has 
broken  the  law,  but  against  the  thing  with  respect  to 
which  the  law  has  been  broken.     It  is  not  necessary 
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that  any  misconduct  should  be  proved,  that  any 
accusation  should  be  brought,  that  any  particular 
.individual  should  be  in  the  contemplation  of  the 
authority  which  directs  the  confiscation.  Nay,  the 
revenue  laws  authorise  confiscation,  not  only  in  cases 
where  misconduct  is  not  proved,  but  in  cases  where  it 
is  proved  that  there  has  been  no  misconduct  in  any 
quarter  ;  and,  where  there  has  been  misconduct,  those 
laws  authorize  the  confiscation  of  the  property  of  a 
person  who  is  proved  to  have  had  no  share  in  the 
misconduct. 

To  give  a  single  example :  if  tobacco  be  found  in 
the  island  of  Bombay  after  the  time  at  which  it  ought 
to  be  exported  thence,  it  is  confiscated,  together  with 
the  receptacles  which  contain  it,  the  substances  in 
which  it  is  packed,  and  the  carriages  and  animals 
which  are  employed  to  convey  it.  This,  which  is  a 
fair  specimen  of  revenue  laws  respecting  confiscation, 
is  evidently  objectionable,  considered  as  a  penal  law. 
The  carriages,  the  animals,  the  vessels,  the  tobacco 
itself,  may  all  be  the  property  of  persons  who  are  not 
in  the  least  to  blame.  Indeed,  we  know  that  under 
this  law  the  boxes  of  gentlemen  have  repeatedly 
been  seized,  because  the  servants  who  packed  them 
had  concealed  tobacco  in  the  baggage.  Such  a  law, 
put  into  the  form  of  a  penal  provision,  would  be  too 
grotesque  to  be  a  subject  of  serious  argument.  It 
would,  in  the  phraseology  of  our  code,  run  thus  :  "  If 
any  person  places  contraband  tobacco  in  the  baggage 
of  any  other  person,  the  person  in  whose  baggage 
such  contraband  tobacco  is  placed  shall  be  punished 
with  the  confiscation  of  such  baggage."  And  the 
following  illustration  would  make  the  law,  if  possible, 
still  more  ridiculous  :  "  Contraband  tobacco  is  hidden 
in  A.'s  baggage,  by  A.'s  servant,  without  A.'s  know- 
ledge, and  contrary  to  A.'s  express  command.  A.  has 
committed  the  offence  defined  in  this  clause." 
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It  is  evident,  therefore,  that  this  law,  and  many 
other  laws  of  the  same  kind,  must  be  defended  on 
principles  quite  different  from  those  on  which  penal 
legislation  ought  to  be  conducted.  They  must  be 
defended,  not  as  being  penal  laws  directed  against 
the  guilty,  but  rather  as  being  sharp  and  stringent 
laws  of  civil  procedure  which  are  intended  to  enable 
the  Government  to  obtain  its  due  with  speed  and 
certainty,  at  the  cost  whether  of  the  guilty  or  of  the 
innocent.  Viewing  them  in  this  light,  and  knowing 
as  we  know  that  they  are  greatly  mitigated  in  practice 
by  the  lenity  of  the  Executive  Government,  we  con- 
sider them  as  justifiable  ;  but  we  are  decidedly  of 
opinion  that  they  would  be  out  of  place  in  a  penal 
code. 


NOTE  (I). 

ON   THE  CHAPTER   OF  OFFENCES   RELATING 
TO   COIN. 

Most  of  the  provisions  in  this  chapter  appear  suffi- 
ciently intelligible  without  any  explanation. 

We  have  proposed  that  the  Government  of  India 
should  follow  the  general  practice  of  Governments  in 
punishing  more  severely  the  counterfeiting  of  its  own 
coin  than  the  counterfeiting  of  foreign  coin.  It  ap- 
pears to  us  peculiarly  advisable,  under  the  present 
circumstances  of  India,  to  make  this  distinction.  It 
is  much  to  be  wished  that  the  Company's  currency 
may  supersede  the  numerous  coinages  which  are 
issued  from  a  crowd  of  mints  in  the  dominions  ot 
the  petty  princes  of  India.  It  has  appeared  to  us 
that  this  object  may  be  in  some  degree  promoted  by 
the  law  as  we  have  framed  it.  That  coinage,  the 
purity  of   which    is    guarded    by  the  most  rigorous 
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penalties,  is  likely  to  be  the  most  pure;  and  that 
coinage  which  is  likely  to  be  the  most  pure  will  be 
the  most  readily  taken  in  the  course  of  business. 

It  is  not  very  probable  that  any  person   in  this 
country  will  employ  himself  in  making   counterfeit 
sovereigns  or  shillings  ;  but  should  so  improbable  an 
event  occur,  we  think  that  the   King's  coin    should 
have  the  same  protection  which  is  given  to  the  coin 
of  the  local  Government.     It  may  perhaps  be  thought 
that  in  proposing  laws  for  the  protection  of  the  King's 
coin,  we  have  departed  from  the  principle  which  we 
laid  down  in  our  note  on  the  law  of  offences  against 
the  State,  and  that  we  should  have  acted  more  con- 
sistently in  leaving  the  British  currency  to  the  care  of 
the  British  Legislature.     It  appears  to  us,  however, 
that  the  offence  of  coining,  though,  in  an  arbitrary 
classification,  it  may  be  called  by  the  technical  name 
of  treason,  is  in  substance  an  offence  against  property 
and  trade,  that  it  is  an  offence  of  very  nearly  the 
same  kind  with  the  forging  of  a  bank  note,  and  that 
it  would  be  an  offence  of  exactly  the  same  kind  if 
the  bank  note,  like  the  notes  of  the  Bank  of  England 
formerly,  were  in  all  cases  legal  tender,  or  if  the  coin, 
like  the  Company's  gold  mohur  at  present,  were  not 
legal  tender.     We  do  not  therefore  conceive  that  in 
proposing  a  law  for  punishing  the  counterfeiting  of  the 
King's  coin,  we  are  proposing  a  law  which  can  reason- 
ably be  said  to  affect  any  of  the  royal  prerogatives. 

The  distinction  which  we  propose  to  make  (see 
clauses  241  and  242)  between  two  different  classes 
of  utterers  is  marked  in  the  French  code  ;  and  it  is 
so  obviously  agreeable  to  reason  and  justice  that  we 
are  surprised  that,  having  been  marked  in  that  code, 
it  should  not  have  been  adopted  by  Mr.  Livingston. 
We  are  glad  to  perceive  that  the  code  of  Bombay 
makes  this  distinction. 

An  utterer  by  profession,  an  utterer  who  is  the 
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agent  employed  by  the  coiner  to  bring  counterfeit 
coin  into  circulation,  is  guilty  of  a  very  high  offence. 
Such  an  utterer  stands  to  the  coiner  in  a  relation  not 
very  different  from  that  in  which  a  habitual  receiver 
of  stolen  goods  stands  to  a  thief  He  makes  coining 
a  far  less  perilous  and  a  far  more  lucrative  pursuit 
than  it  would  otherwise  be.  He  passes  his  life  in  the 
systematic  violation  of  the  law,  and  in  the  systematic 
practice  of  fraud  in  one  of  its  most  pernicious  forms. 
He  is  one  of  the  most  mischievous,  and  is  likely  to 
be  one  of  the  most  depraved  of  criminals.  But  a 
casual  utterer,  an  utterer  who  is  not  an  agent  for 
bringing  counterfeit  coin  into  circulation,  but  who, 
having  heedlessly  received  a  bad  rupee  in  the  course 
of  his  business,  takes  advantage  of  the  heedlessness 
of  the  next  person  with  whom  he  deals  to  pay  that 
bad  rupee  away,  is  an  offender  of  a  very  different 
class.  He  is  undoubtedly  guilty  of  a  dishonest  act, 
but  of  one  of  the  most  venial  of  dishonest  acts.  It  is 
an  act  which  proceeds  not  from  greediness  for  unlaw- 
ful gain,  but  from  a  wish  to  avoid,  by  unlawful  means 
it  is  true,  what  to  a  poor  man  may  be  a  severe  loss. 
It  is  an  act  which  has  no  tendency  to  facilitate  or 
encourage  the  operations  of  the  coiner.  It  is  an 
occasional  act,  an  act  which  does  not  imply  that  the 
person  who  commits  it  is  a  person  of  lawless  habits. 
We  think,  therefore,  that  the  offence  of  a  casual 
utterer  is  perhaps  the  least  heinous  of  all  the  offences 
into  which  fraud  enters. 

We  considered  whether  it  would  be  advisable  to 
make  it  an  offence  in  a  person  to  have  in  his  posses- 
sion at  one  time  a  certain  number  of  counterfeit  coins, 
without  being  able  to  explain  satisfactorily  how  he 
came  by  them.  It  did  not,  after  much  discussion, 
appear  to  us  advisable  to  recommend  this  or  any 
similar  provision.  We  entertain  strong  objections  to 
the  practice  of  making  circumstances  which  are  in 
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truth  only  evidence  of  an  offence  part  of  the  defini- 
tion of  an  offence ;  nor  do  we  see  any  reason  for 
departing  in  this  case  from  our  general  rule. 

Whether  a  person  who  is  possessed  of  bad  money 
knows  the  money  to  be  bad,  and  whether,  knowing  it 
to  be  bad,  he  intends  to  put  it  in  circulation,  are  ques- 
tions to  be  decided  by  the  tribunals  according  to  the 
circumstances  of  the  case,  circumstances  of  which  the 
mere  number  of  the  pieces  is  only  one  and  may  be 
one  of  the  least  important.  A  few  bad  rupees  which 
should  evidently  be  fresh  from  the  stamp  would 
be  stronger  evidence  than  a  greater  number  of  bad 
rupees  which  appeared  to  have  been  in  circulation 
for  years.  A  few  bad  rupees,  all  obviously  coined 
with  the  same  die,  would  be  stronger  evidence  than 
a  greater  number  obviously  coined  with  different  dies. 
A  few  bad  rupees  placed  by  themselves,  and  un- 
mixed with  good  ones,  would  be  far  stronger  evidence 
than  a  much  larger  number  which  might  be  detected 
in  a  large  mass  of  treasure. 


NOTE  (J). 

ON   THE   CHAPTER   OF   OFFENCES   RELATING   TO 
RELIGION    AND   CASTE. 

The  principle  on  which  this  chapter  has  been  framed 
is  a  principle  on  which  it  would  be  desirable  that  all 
Governments  should  act,  but  from  which  the  British 
Government  in  India  cannot  depart  without  risking 
the  dissolution  of  society  ;  it  is  this,  that  every  man 
should  be  suffered  to  profess  his  own  religion,  and 
that  no  man  should  be  suffered  to  insult  the  religion 
of  another. 

The  question  whether  insults  offered  to  a  religion 
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ought  to  be  visited  with  punishment  does  not  appear 
to  us  at  all  to  depend  on  the  question  whether  that 
religion  be  true  or  false.  The  religion  may  be  false, 
but  the  pain  which  such  insults  give  to  the  professors 
of  that  religion  is  real.  It  is  often,  as  the  most  super- 
ficial observation  may  convince  us,  as  real  a  pain  and 
as  acute  a  pain  as  is  caused  by  almost  any  offence 
against  the  person,  against  property  or  against  cha- 
racter. Nor  is  there  any  compensating  good  what- 
soever to  be  set  off  against  this  pain.  Discussion, 
indeed,  tends  to  elicit  truth.  But  insults  have  no 
such  tendency.  They  can  be  employed  just  as  easily 
against  the  purest  faith  as  against  the  most  monstrous 
superstition.  It  is  easier  to  argue  against  falsehood 
than  against  truth.  But  it  is  as  easy  to  pull  down  or 
defile  the  temples  of  truth  as  those  of  falsehood.  It 
is  as  easy  to  molest  with  ribaldry  and  clamour  men 
assembled  for  purposes  of  pious  and  rational  wor- 
ship, as  men  engaged  in  the  most  absurd  ceremonies. 
Such  insults,  when  directed  against  erroneous  opinions, 
seldom  have  any  other  effect  than  to  fix  those 
opinions  deeper,  and  to  give  a  character  of  peculiar 
ferocity  to  theological  dissension.  Instead  of  eliciting 
truth  they  only  inflame  fanaticism. 

All  these  considerations  apply  with  peculiar  force 
to  India.  There  is  perhaps  no  country  in  which  the 
Government  has  so  much  to  apprehend  from  religious 
excitement  among  the  people.  The  Christians  are 
numerically  a  very  small  minority  of  the  population, 
and  in  possession  of  all  the  highest  posts  in  the  Go- 
vernment, in  the  tribunals,  and  in  the  army.  Under 
their  rule  are  placed  millions  of  Mahomedans,  of  dif- 
fering sects,  but  all  strongly  attached  to  the  funda- 
mental articles  of  the  Mahomedan  creed,  and  tens  of 
millions  of  Hindoos,  strongly  attached  to  doctrines 
and  rites  which  Christians  and  Mahomedans  join  in 
reprobating.     Such  a  state  of  things  is  pregnant  with 
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dangers  which  can  only  be  averted  by  a  firm  adhe- 
rence to  the  true  principles  of  toleration.  On  those 
principles  the  British  Government  has  hitherto  acted 
with  eminent  judgment,  and  with  no  less  eminent 
success  ;  and  on  those  principles  we  propose  to  frame 
this  part  of  the  penal  code. 

We  have  provided  a  punishment  of  great  severity 
for  the  intentional  destroying  or  defiling  of  places  of 
worship,  or  of  objects  held  sacred  by  any  class  of 
persons.  No  offence  in  the  whole  code  is  so  likely 
to  lead  to  tumult,  to  sanguinary  outrage,  and  even  to 
armed  insurrection.  The  slaughter  of  a  cow  in  a 
sacred  place  at  Benares  in  1809  caused  violent  tumult, 
attended  with  considerable  loss  of  life.  The  pollution 
of  a  mosque  at  Bangalore  was  attended  with  conse- 
quences still  more  lamentable  and  alarming.  We 
have  therefore  empowered  the  Courts,  in  cases  of  this 
description,  to  pass  a  very  severe  sentence  on  the 
offender. 

The  provisions  which  we  have  made  for  the 
purpose  of  protecting  assemblies  held  for  religious 
worship,  and  of  guarding  from  intentional  insult  the 
rites  of  sepulture  and  the  remains  of  the  dead,  do 
not  appear  to  require  any  explanation  or  defence. 

The  intentional  depriving  a  Hindoo  of  his  caste 
by  assault  or  by  deception  is  not  at  present  an 
offence  in  any  part  of  India,  though  it  may  be  a 
ground  for  a  civil  action.  It  appears  to  us,  however, 
that  an  injury  so  wanton,  an  injury  which  indicates 
so  bad  a  feeling  in  the  person  who  causes  it,  and 
which  gives  so  much  pain  and  excites  so  much  resent- 
ment in  the  sufferer,  is  as  proper  a  subject  for  penal 
legislation  as  most  of  the  acts  which  are  made  punish- 
able by  this  code.  We  have,  therefore,  made  it  an 
offence.  The  rendering  the  food  of  a  Hindoo  useless 
to  him  by  causing  it  to  be  in  what  he  considers  as  a 
polluted  state  is  an  injury  of  the  same  kind,  though 


io8  Notes  on  the 

comparatively  venial.  We  propose  to  make  it  an 
offence,  but  not  to  deal  with  it  severely,  unless  it 
should  be  repeatedly  committed  by  the  same  person. 

In  framing  clause  282,  we  had  two  objects  in  view. 
We  wish  to  allow  all  fair  latitude  to  religious  discus- 
sion, and  at  the  same  time  to  prevent  the  professors 
of  any  religion  from  offering,  under  the  pretext  of 
such  discussion,  intentional  insults  to  what  is  held 
sacred  by  others.  We  do  not  conceive  that  any 
person  can  be  justified  in  wounding  with  deliberate 
intention  the  religious  feelings  of  his  neighbours  by 
words,  gesture  or  exhibitions.  A  warm  expression 
dropped  in  the  heat  of  controversy,  or  an  argument 
urged  by  a  person,  not  for  the  purpose  of  insulting 
and  annoying  the  professors  of  a  different  creed,  but 
in  good  faith  for  the  purpose  of  vindicating  his  own, 
will  not  fall  under  the  definition  contained  in  this 
clause. 

Clause  283  is  intended  to  prevent  such  practices 
as  those  known  among  the  natives  by  the  names  of 
Dhurna  and  Traga.  Such  acts  are  now  punishable 
by  law,  and  it  is  unnecessary  to  adduce  any  argu- 
ment for  the  purpose  of  showing  that  they  ought  to 
be  so. 


! 


NOTE  (K). 

ON  THE  CHAPTER  OF  ILLICIT  ENTRANCE  INTO 
AND  ILLICIT  RESIDENCE  IN  THE  TERRITORIES 
OF   THE   EAST    INDIA    COMPANY. 

The  Indian  Legislature  is  required  by  the  Act  of 
Parliament  3  and  4  Wm.  IV.  cap.  85,  section  84, 
"  as  soon  as  conveniently  may  be,  to  make  laws  or 
regulations  providing  for  the  prevention  or  punish- 
ment of  the  illicit  entrance  into  or  residence  in  the 
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said  territories  of  persons  not  authorised  to  enter  or 
reside  therein." 

We  have,  therefore,  thought  it  our  duty  to  insert 
in  the  penal  code  provisions  for  the  purpose  of  carry- 
ing the  intentions  of  ParHament  into  effect. 


NOTE  (L). 

ON   OFFENCES   RELATING   TO   THE   PRESS. 

The  penal  provisions  contained  in  this  chapter  are 
taken  from  the  Act  of  the  Governor-General  of  India 
in  Council,  No.  11,  of  1835. 

Sufficient  provision  appears  to  us  to  have  been 
made  in  other  parts  of  the  code,  particularly  by  clause 
195,  for  the  punishment  of  the  offence  mentioned  in 
the  last  section  of  the  Act  to  which  we  have  referred. 


NOTE  (M). 

ON   OFFENCES   AGAINST   THE   BODY. 

The  first  class  of  offences  against  the  body  consists 
of  those  offences  which  affect  human  life  ;  and  highest 
in  this  first  class  stand  those  offences  which  fall 
under  the  definition  of  voluntary  culpable  homicide. 

This  important  part  of  the  law  appears  to  us  to 
require  fuller  explanation  than  almost  any  other. 

The  first  point  to  which  we  wish  to  call  the 
attention  of  his  Lordship  in  Council  is  the  expression 
"  omits  what  he  is  legally  bound  to  do  "  in  the  defini- 
tion of  voluntary  culpable  homicide.  These  words, 
or  other  words  tantamount  in  effect,  frequently  recur 
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in  the  code.  We  think  this  the  most  convenient 
place  for  explaining  the  reason  which  has  led  us  so 
often  to  employ  them  ;  for  if  that  reason  shall  appear 
to  be  sufficient  in  cases  in  which  human  life  is  con- 
cerned, it  will  a  fortiori  be  sufficient  in  other  cases. 

Early  in  the  progress  of  the  code  it  became 
necessary  for  us  to  consider  the  following  question  : 
When  acts  are  made  punishable  on  the  ground  that 
those  acts  produce,  or  are  intended  to  produce,  or 
are  known  to  be  likely  to  produce,  certain  evil  effects, 
to  what  extent  ought  omissions  which  produce,  which 
are  intended  to  produce,  or  which  are  known  to  be 
likely  to  produce,  the  same  evil  effects  to  be  made 
punishable  ? 

Two  things  we  take  to  be  evident ;  first,  that 
some  of  these  omissions  ought  to  be  punished  in 
exactly  the  same  manner  in  which  acts  are  punished  ; 
secondly,  that  all  these  omissions  ought  not  to  be 
punished.  It  will  hardly  be  disputed  that  a  gaoler 
who  voluntarily  causes  the  death  of  a  prisoner  by 
omitting  to  supply  that  prisoner  with  food,  or  a  nurse 
who  voluntarily  causes  the  death  of  an  infant  en- 
trusted to  her  care  by  omitting  to  take  it  out  of  a 
tub  of  water  into  which  it  has  fallen,  ought  to  be 
treated  as  guilty  of  murder.  On  the  other  hand,  it 
will  hardly  be  maintained  that  a  man  should  be 
punished  as  a  murderer  because  he  omitted  to  relieve 
a  beggar,  even  though  there  might  be  the  clearest 
proof  that  the  death  of  the  beggar  was  the  effect  of 
this  omission,  and  that  the  man  who  omitted  to  give 
the  alms  knew  that  the  death  of  the  beggar  was  likely 
to  be  the  effect  of  the  omission.  It  will  hardly  be 
maintained  that  a  surgeon  ought  to  be  treated  as  a 
murderer  for  refusing  to  go  from  Calcutta  to  Meerut 
to  perform  an  operation,  although  it  should  be  abso- 
lutely certain  that  this  surgeon  was  the  only  person 
in  India  who  could  perform  it,  and  that  if  it  were  not 
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performed,  the  person  who  required  it  would  die.  It 
is  difficult  to  say  whether  a  penal  code  which  should 
put  no  omissions  on  the  same  footing  with  acts,  or  a 
penal  code  which  should  put  all  omissions  on  the 
same  footing  with  acts,  would  produce  consequences 
more  absurd  and  revolting.  There  is  no  country  in 
which  either  of  these  principles  is  adopted.  Indeed, 
it  is  hard  to  conceive  how,  if  either  were  adopted, 
society  could  be  held  together. 

It  is  plain,  therefore,  that  a  middle  course  must 
be  taken  ;  but  it  is  not  easy  to  determine  what  that 
middle  course  ought  to  be.  The  absurdity  of  the 
two  extremes  is  obvious.  But  there  are  innumerable 
intermediate  points ;  and  wherever  the  line  of  de- 
marcation may  be  drawn,  it  will,  we  fear,  include 
some  cases  which  we  might  wish  to  exempt,  and 
will  exempt  some  which  we  might  wish  to  include. 

Mr.  Livingston's  code  provides,  that  a  person 
shall  be  considered  as  guilty  of  homicide  who  omits 
to  save  life,  which  he  could  save  "  without  personal 
danger  or  pecuniary  loss."  This  rule  appears  to  us 
to  be  open  to  serious  objection.  There  may  be  ex- 
treme inconvenience  without  the  smallest  personal 
danger,  or  the  smallest  risk  of  pecuniary  loss,  as  in 
the  case  which  we  lately  put  of  a  surgeon  summoned 
from  Calcutta  to  Meerut  to  perform  an  operation. 
He  may  be  offered  such  a  fee  that  he  would  be  a 
gainer  by  going.  He  may  have  no  ground  to  appre- 
hend that  he  should  run  any  greater  personal  risk 
by  journeying  to  the  Upper  Provinces  than  by  con- 
tinuing to  reside  in  Bengal.  But  he  is  about  to 
proceed  to  Europe  immediately,  or  he  expects  some 
members  of  his  family  by  the  next  ship,  and  wishes 
to  be  at  the  Presidency  to  receive  them.  He,  there- 
fore, refuses  to  go.  Surely,  he  ought  not,  for  so 
refusing,  to  be  treated  as  a  murderer.  It  would  be 
somewhat  inconsistent  to  punish  one   man  for    not 
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staying  three  months  in  India  to  save  the  life  of 
another,  and  to  leave  wholly  unpunished  a  man  who, 
enjoying  ample  wealth,  should  refuse  to  disburse  an 
anna  to  save  the  life  of  another.  Again,  it  appears  to 
us  that  it  may  be  fit  to  punish  a  person  as  a  murderer 
for  causing  death  by  omitting  an  act  which  cannot 
be  performed  without  personal  danger  or  pecuniary 
loss.  A  parent  may  be  unable  to  procure  food  for 
an  infant  without  money.  Yet  the  parent,  if  he  has 
the  means,  is  bound  to  furnish  the  infant  with  food, 
and  if,  by  omitting  to  do  so,  he  voluntarily  causes 
its  death,  he  may  with  propriety  be  treated  as  a 
murderer.  A  nurse  hired  to  attend  a  person  suffer- 
ing from  an  infectious  disease  cannot  perform  her 
duty  without  running  some  risk  of  infection.  Yet 
if  she  deserts  the  sick  person,  and  thus  voluntarily 
causes  his  death,  we  should  be  disposed  to  treat  her 
as  a  murderer. 

We  pronounce  with  confidence,  therefore,  that  the 
line  ought  not  to  be  drawn  where  Mr.  Livingston  has 
drawn  it.  But  it  is  with  great  diffidence  that  we 
bring  forward  our  own  proposition.  It  is  open  to 
objections :  cases  may  be  put  in  which  it  will  operate 
too  severely,  and  cases  in  which  it  will  operate  too 
leniently  ;  but  we  are  unable  to  devise  a  better. 

What  we  propose  is  this,  that  where  acts  are  made 
punishable  on  the  ground  that  they  have  caused,  or 
have  been  intended  to  cause,  or  have  been  known 
to  be  likely  to  cause,  a  certain  evil  effect,  omissions 
which  have  caused,  which  have  been  intended  to  cause, 
or  which  have  been  known  to  be  likely  to  cause  the 
same  effect,  shall  be  punishable  in  the  same  manner, 
provided  that  such  omissions  were,  on  other  grounds, 
illegal.  An  omission  is  illegal  (see  clause  28)  if  it  be 
an  offence,  if  it  be  a  breach  of  some  direction  of  law, 
or  if  it  be  such  a  wrong  as  would  be  a  good  ground 
for  a  civil  action. 
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We  cannot  defend  this  rule  better  than  by  giving 
a  few  illustrations  of  the  way  in  which  it  will  operate. 
A.  omits  to  give  Z.  food,  and  by  that  omission  volun- 
tarily causes  Z.'s  death.  Is  this  murder  ?  Under  our 
rule  it  is  murder  if  A.  was  Z.'s  gaoler,  directed  by  the 
law  to  furnish  Z.  with  food.  It  is  murder  if  Z.  was 
the  infant  child  of  A.,  and  had  therefore  a  legal  right 
to  sustenance,  which  right  a  Civil  Court  would  enforce 
against  A.  It  is  murder  if  Z.  was  a  bedridden  invalid, 
and  A.  a  nurse  hired  to  feed  Z.  It  is  murder  if  A. 
was  detaining  Z.  in  unlawful  confinement,  and  had 
thus  contracted  (see  clause  338)  a  legal  obligation  to 
furnish  Z.,  during  the  continuance  of  the  confine- 
ment, with  necessaries.  It  is  not  murder  if  Z.  is  a 
beggar,  who  has  no  other  claim  on  A.  than  that  of 
humanity. 

A.  omits  to  tell  Z.  that  a  river  is  swollen  so  high 
that  Z.  cannot  safely  attempt  to  ford  it,  and  by  this 
omission  voluntarily  causes  Z.'s  death.  This  is  mur- 
der if  A.  is  a  peon  stationed  by  authority  to  warn 
travellers  from  attempting  to  ford  the  river.  It  is 
murder  if  A.  is  a  guide  who  had  contracted  to  con- 
duct Z.  It  is  not  murder  if  A.  is  a  person  on  whom 
Z.  has  no  other  claim  than  that  of  humanity. 

A  savage  dog  fastens  on  Z.  A.  omits  to  call  off 
the  dog,  knowing  that  if  the  dog  be  not  called  off,  it 
is  likely  that  Z.  will  be  killed.  Z.  is  killed.  This 
is  murder  in  A.,  if  the  dog  belonged  to  A.,  inasmuch 
as  his  omission  to  take  proper  order  with  the  dog  is 
illegal.  (Clause  273.)  But  if  A.  be  a  mere  passer-by, 
it  is  not  murder. 

We  are  sensible  that  in  some  of  the  cases  which 
we  have  put,  our  rule  may  appear  too  lenient ;  but  we 
do  not  think  that  it  can  be  made  more  severe  without 
disturbing  the  whole  order  of  society.  It  is  true  that 
the  man  who,  having  abundance  of  wealth,  suffers  a 
fellow-creature  to  die  of  hunger  at  his  feet  is  a  bad 
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man,  a  worse  man,  probably,  than  many  of  those  for 
whom  we  have  provided  very  severe  punishment. 
But  we  are  unable  to  see  where,  if  we  make  such  a 
man  legally  punishable,  we  can  draw  the  line.  If 
the  rich  man  who  refuses  to  save  a  beggar's  life  at 
the  cost  of  a  little  copper  is  a  murderer,  is  the  poor 
man  just  one  degree  above  beggary  also  to  be  a 
murderer  if  he  omits  to  invite  the  beggar  to  partake 
his  hard-earned  rice  ?  Again,  if  the  rich  man  is  a 
murderer  for  refusing  to  save  the  beggar's  life  at  the 
cost  of  a  little  copper,  is  he  also  to  be  a  murderer  if 
he  refuses  to  save  the  beggar's  life  at  the  cost  of  a 
thousand  rupees  ?  Suppose  A.  to  be  fully  convinced 
that  nothing  can  save  Z.'s  life  unless  Z.  leave  Bengal 
and  reside  a  year  at  the  Cape  ;  is  A.,  however  wealthy 
he  may  be,  to  be  punished  as  a  murderer  because  he 
will  not,  at  his  own  expense,  send  Z.  to  the  Cape  ? 
Surely  not.  Yet  it  will  be  difficult  to  say  on  what 
principle  we  can  punish  A.  for  not  spending  an  anna 
to  save  Z.'s  life,  and  leave  him  unpunished  for  not 
spending  a  thousand  rupees  to  save  Z.'s  life.  The 
distinction  between  a  legal  and  an  illegal  omission  is 
perfectly  plain  and  intelligible ;  but  the  distinction 
between  a  large  and  a  small  sum  of  money  is  very 
far  from  being  so,  not  to  say  that  a  sum  which  is 
small  to  one  man  is  large  to  another. 

The  same  argument  holds  good  in  the  case  of  the 
ford.  It  is  true  that  none  but  a  very  depraved  man 
would  suffer  another  to  be  drowned  when  he  might 
prevent  it  by  a  word.  But  if  we  punish  such  a  man, 
where  are  we  to  stop  ?  How  much  exertion  are 
we  to  require  ?  Is  a  person  to  be  a  murderer  if  he 
does  not  go  fifty  yards  through  the  sun  of  Bengal  at 
noon  in  May  in  order  to  caution  a  traveller  against 
a  swollen  river?  Is  he  to  be  a  murderer  if  he  does 
not  go  a  hundred  yards  ? — if  he  does  not  go  a  mile  ? 
— if  he  does  not  go  ten  ?  What  is  the  precise  amount 
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of  trouble  and  inconvenience  which  he  is  to  endure  ? 
The  distinction  between  the  guide  who  is  bound  to 
conduct  the  traveller  as  safely  as  he  can,  and  a  mere 
stranger,  is  a  clear  distinction.  But  the  distinction 
between  a  stranger  who  will  not  give  a  halloo  to 
save  a  man's  life,  and  a  stranger  who  will  not  run  a 
mile  to  save  a  man's  life,  is  very  far  from  being 
equally  clear. 

It  is,  indeed,  most  highly  desirable  that  men 
should  not  merely  abstain  from  doing  harm  to  their 
neighbours,  but  should  render  active  services  to  their 
neighbours.  In  general,  however,  the  penal  law  must 
content  itself  with  keeping  men  from  doing  positive 
harm,  and  must  leave  to  public  opinion,  and  to  the 
teachers  of  morality  and  religion,  the  office  of  furnish- 
ing men  with  motives  for  doing  positive  good.  It  is 
evident  that  to  attempt  to  punish  men  by  law  for  not 
rendering  to  others  all  the  service  which  it  is  their 
duty  to  render  to  others  would  be  preposterous.  We 
must  grant  impunity  to  the  vast  majority  of  those 
omissions  which  a  benevolent  morality  would  pro- 
nounce reprehensible,  and  must  content  ourselves 
with  punishing  such  omissions  only  when  they  are 
distinguished  from  the  rest  by  some  circumstance 
which  marks  them  out  as  peculiarly  fit  objects  of 
penal  legislation.  Now,  no  circumstance  appears  to 
us  so  well  fitted  to  be  the  mark  as  the  circumstance 
which  we  have  selected.  It  will  generally  be  found 
in  the  most  atrocious  cases  of  omission ;  it  will 
scarcely  ever  be  found  in  a  venial  case  of  omission  ; 
and  it  is  more  clear  and  certain  than  any  other  mark 
that  has  occurred  to  us.  That  there  are  objections  to 
the  line  which  we  propose  to  draw,  we  have  admitted. 
But  there  are  objections  to  every  line  which  can  be 
drawn,  and  some  line  must  be  drawn. 

The  next  point  to  which  we  wish  to  call  the  atten- 
tion of  his  Lordship  in  Council  is  the  unqualified  use 
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of  the  words  "to  cause  death"  in  the  definition  of 
voluntary  culpable  homicide. 

We  long  considered  whether  it  would  be  advisable 
to  except  from  this  definition  any  description  of 
acts  or  illegal  omissions,  on  the  ground  that  such  acts 
or  illegal  omissions  do  not  ordinarily  cause  death,  or 
that  they  cause  death  very  remotely.  We  have 
determined,  however,  to  leave  the  clause  in  its  present 
simple  and  comprehensive  form. 

There  is  undoubtedly  a  great  difference  between 
acts  which  cause  death  immediately,  and  acts  which 
cause  death  remotely ;  between  acts  which  are  almost 
certain  to  cause  death,  and  acts  which  cause  death 
only  under  very  extraordinary  circumstances.  But 
that  difference,  we  conceive,  is  a  matter  to  be  con- 
sidered by  the  tribunals  when  estimating  the  effect  of 
the  evidence  in  a  particular  case,  not  by  the  legisla- 
ture in  framing  the  general  law.  It  will  require  strong 
evidence  to  prove  that  an  act  of  a  kind  which  very 
seldom  causes  death,  or  an  act  which  has  caused 
death  very  remotely,  has  actually  caused  death  in  a 
particular  case.  It  will  require  still  stronger  evidence 
to  prove  that  such  an  act  was  contemplated  by  the 
person  who  did  it  as  likely  to  cause  death.  But  if  it 
be  proved  by  satisfactory  evidence  that  death  has 
been  so  caused,  and  has  been  caused  voluntarily,  we 
see  no  reason  for  exempting  the  person  who  caused  it 
from  the  punishment  of  voluntary  culpable  homicide. 

Mr.  Livingston,  we  observe,  excepts  from  the 
definition  of  homicide  cases  in  which  death  is  pro- 
duced by  the  effect  of  words  on  the  imagination  or 
the  passions.  The  reasoning  of  that  distinguished 
jurist  has  by  no  means  convinced  us  that  the  distinc- 
tion which  he  makes  is  well  founded.  Indeed,  there 
are  few  parts  of  his  code  which  appear  to  us  to  have 
been  less  happily  executed  than  this.  His  words 
are  these :    *'  The  destruction  must  be  by  the  act  of 
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another  ;  therefore  self-destruction  is  excluded  from 
the  definition.  It  must  be  operated  by  some  act  ; 
therefore  death,  although  produced  by  the  opera- 
tion of  words  on  the  imagination  or  the  passions,  is 
not  homicide.  But  if  words  are  used  which  are  cal- 
culated to  produce  and  do  produce  some  act  which  is 
the  immediate  cause  of  death,  it  is  homicide.  A  blind 
man  or  a  stranger  in  the  dark,  directed  bywords  only 
to  a  precipice,  where  he  falls  and  is  killed  ;  a  direction 
verbally  given  to  take  a  drug  that  it  is  known  will 
prove  fatal,  and  which  has  that  effect,  are  instances 
of  this  modification  of  the  rule." 

This  appears  to  us  altogether  incoherent.  A. 
verbally  directs  Z.  to  swallow  a  poisonous  drug  ;  Z. 
swallows  it,  and  dies  ;  and  this,  says  Mr.  Livingston, 
is  homicide  in  A.  It  certainly  ought  to  be  so  con- 
sidered. But  how,  on  Mr.  Livingston's  principles,  it 
can  be  so  considered  we  do  not  understand.  "  Homi- 
cide," he  says,  "  must  be  operated  by  an  act."  Where 
then  is  the  act  in  this  case  ?  Is  it  the  speaking  of 
A.  ?  Clearly  not,  for  Mr.  Livingston  lays  down  the 
doctrine  that  speaking  is  not  an  act.  Is  it  the  swal- 
lowing by  Z.  ?  Clearly  not,  for  the  destruction  of 
life,  according  to  Mr.  Livingston,  is  not  homicide 
unless  it  be  by  the  act  of  another,  and  this  swallow- 
ing is  an  act  performed  by  Z.  himself 

The  reasonable  course,  in  our  opinion,  is  to  con- 
sider speaking  as  an  act,  and  to  treat  A.  as  guilty 
of  voluntary  culpable  homicide,  if  by  speaking  he 
has  voluntarily  caused  Z.'s  death,  whether  his  words 
operated  circuitously  by  inducing  Z.  to  swallow  poison 
or  directly  by  throwing  Z.  into  convulsions. 

There  will  indeed  be  few  homicides  of  this  latter 
sort.  It  appears  to  us  that  a  conviction,  or  even  a 
trial,  in  such  a  case  would  be  an  event  of  extremely 
rare  occurrence.  There  would  probably  not  be  one 
such  trial  in  a  century.     It  would  be  most  difficult  to 
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prove  to  the  conviction  of  any  Court  that  death  had 
really  been   the  effect   of  excitement    produced    by 
words.     It  would  be  still  more  difficult  to  prove  that 
the   person  who  spoke   the  words   anticipated  from 
them  an  effect   which,  except    under   very  peculiar 
circumstances,  and  on  very  peculiar  constitutions,  no 
words  would  produce.     Still  it  seems  to  us  that  both 
these  points  might  be  made  out  by  overwhelming  evi- 
dence ;  and,  supposing  them  to  be  so  made  out,  we  are 
unable  to  perceive  any  distinction  between  the  case 
of  him  who  voluntarily  causes  death  in  this  manner, 
and  the  case  of  him  who  voluntarily  causes  death  by 
means   of  a   pistol  or  a  sword.     Suppose   it  to  be 
proved  to  the  entire  conviction  of  a  Criminal  Court 
that  Z.,  the  deceased,  was  in  a  very  critical  state  of 
health  ;  that  A,,  the  heir  to  Z.'s  property,  had  been 
informed  by  Z.'s  physicians  that  Z.'s  recovery  abso- 
lutely depended  on  his  being  kept  quiet  in  mind,  and 
that  the  smallest  mental  excitement  would  endanger 
his  life  ;    that  A.  immediately  broke  into    Z.'s  sick 
room,  and  told  him  a  dreadful  piece  of  intelligence, 
which  was  a  pure  invention  ;  that  Z.  went  into  fits 
and  died  on  the  spot  ;  that  A.  had  afterwards  boasted 
of  having  cleared  the  way  for  himself  to  a  good  pro- 
perty by  this  artifice.   These  things  being  fully  proved, 
no  judge  could  doubt  that  A.  had  voluntarily  caused 
the  death  of  Z. ;  nor  do  we  perceive  any  reason   for 
not  punishing   A.  in  the  same  manner  in  which  he 
would  have  been  punished  if  he  had  mixed  arsenic  in 
Z.'s  medicine. 

Again,  Mr.  Livingston  excepts  from  the  definition 
of  homicide  the  case  of  a  person  who  dies  of  a  slight 
wound,  which,  from  neglect  or  from  the  application 
of  improper  remedies,  has  proved  mortal.  We  see 
no  reason  for  excepting  such  cases  from  the  simple 
general  rule  which  we  propose.  It  will,  indeed,  be  in 
general  more  difficult  to  prove  that  death  has  been 
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caused  by  a  scratch  than  by  a  stab  which  has  reached 
the  heart ;  and  it  will,  in  a  still  greater  degree,  be 
more  difificult  to  prove  that  a  scratch  was  intended 
to  cause  death  than  that  a  stab  was  intended  to  cause 
death ;  yet  both  these  points  might  be  fully  esta- 
blished. Suppose  such  a  case  as  the  following : — It 
is  proved  that  A.  inflicted  a  slight  wound  on  Z.,  a 
child  who  stood  between  him  and  a  large  property. 
It  is  proved  that  the  ignorant  and  superstitious  ser- 
vants about  Z.  applied  the  most  absurd  remedies  to 
the  wound.  It  is  proved  that  under  their  treatment 
the  wound  mortified,  and  the  child  died.  Letters 
from  A.  to  a  confidant  are  produced.  In  those  let- 
ters, A.  congratulates  himself  on  his  skill,  remarks 
that  he  could  not  have  inflicted  a  more  severe  wound 
without  exposing  himself  to  be  punished  as  a  mur- 
derer, relates  with  exultation  the  mode  of  treatment 
followed  by  the  people  who  have  charge  of  Z.,  and 
boasts  that  he  always  foresaw  that  they  would  turn 
the  slightest  incision  into  a  mortal  wound.  It  appears 
to  us,  that  if  such  evidence  were  produced,  A.  ought 
to  be  punished  as  a  murderer. 

Again,  suppose  that  A.  makes  a  deliberate  at- 
tempt to  commit  assassination.  In  the  presence  of 
numbers  he  aims  a  knife  at  the  heart  of  Z.  But  the 
knife  glances  aside,  and  inflicts  only  a  slight  wound. 
This  happened  in  the  case  of  Jean  Chatel,  of  Damien, 
of  Guiscard,  and  of  many  other  assassins  of  the  most 
desperate  character.  In  such  cases  there  is  no  doubt 
whatever  as  to  the  intention.  Suppose  that  the  person 
who  received  the  wound  is  under  the  necessity  of  ex- 
posing himself  to  a  moist  atmosphere  immediately 
afterwards,  and  that,  in  consequence,  he  is  attacked 
with  tetanus  and  dies.  Here  again,  however  slight 
the  wound  may  have  been,  we  are  unable  to  perceive 
any  good  reason  for  not  punishing  A.  as  a  murderer. 

We  will  only  add  that  this  provision  of  the  Code 
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of  Louisiana  appears  to  us  peculiarly  ill-suited  to  a 
country  in  which,  we  have  reason  to  fear,  neglect  and 
bad  treatment  are  far  more  common  than  good  medi- 
cal treatment. 

The  general  rule,  therefore,  which  we  propose  is, 
that  the  question  whether  a  person  has  by  an  act  or 
illegal  omission  voluntarily  caused  death  shall  be  left 
a  question  of  evidence  to  be  decided  by  the  Courts, 
according  to  the  circumstances  of  every  case. 

We  propose  that  all  voluntary  culpable  homicide 
shall  be  designated  as  murder,  unless  it  fall  under  one 
of  three  heads.  We  are  desirous  to  call  the  particular 
attention  of  his  Lordship  in  Council  to  the  law  re- 
specting the  three  mitigated  forms  of  voluntary  cul- 
pable homicide  ;  and  first  to  the  law  of  manslaughter. 

We  agree  with  the  great  mass  of  mankind,  and 
with  the  majority  of  jurists,  ancient  and  modern,  in 
thinking  that  homicide  committed  in  the  sudden 
heat  of  passion,  on  great  provocation,  ought  to  be 
punished  ;  but  that  in  general  it  ought  not  to  be  pun- 
ished so  severely  as  murder.  It  ought  to  be  punished 
in  order  to  teach  men  to  entertain  a  peculiar  respect 
for  human  life ;  it  ought  to  be  punished  in  order  to 
give  men  a  motive  for  accustoming  themselves  to 
govern  their  passions  ;  and  in  some  few  cases  for 
which  we  have  made  provision,  we  conceive  that  it 
ought  to  be  punished  with  the  utmost  rigour. 

In  general,  however,  we  would  not  visit  homicide 
committed  in  violent  passion,  which  had  been  sud- 
denly provoked,  with  the  highest  penalties  of  the  law. 
We  think  that  to  treat  a  person  guilty  of  such  homi- 
cide as  we  should  treat  a  murderer  would  be  a  highly 
inexpedient  course, — a  course  which  would  shock  the 
universal  feeling  of  mankind,  and  would  engage  the 
public  sympathy  on  the  side  of  the  delinquent  against 
the  law. 

His  Lordship  in  Council  will  remark  one  impor- 
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tant  distinction  between  the  law  as  we  have  framed  it 
and  some  other  systems.  Neither  the  EngHsh  law 
nor  the  French  code  extends  any  indulgence  to  homi- 
cide which  is  the  effect  of  anger  excited  by  words 
alone.  Mr.  Livingston  goes  still  further.  "  No  words 
whatever,"  says  the  Code  of  Louisiana,  "  are  an  ade- 
quate cause,  no  gestures  merely  showing  derision  or 
contempt,  no  assault  or  battery  so  slight  as  to  show 
that  the  intent  was  not  to  inflict  great  bodily  harm." 

We  greatly  doubt  whether  any  good  reason  can 
be  assigned  for  this  distinction.  It  is  an  indisputable 
fact  that  gross  insults  by  word  or  gesture  have  as 
great  a  tendency  to  move  many  persons  to  violent 
passion  as  dangerous  or  painful  bodily  injuries.  Nor 
does  it  appear  to  us  that  passion  excited  by  insult 
is  entitled  to  less  indulgence  than  passion  excited  by 
pain.  On  the  contrary,  the  circumstance  that  a  man 
resents  an  insult  more  than  a  wound  is  any  thing  but 
a  proof  that  he  is  a  man  of  a  peculiarly  bad  heart. 
It  would  be  a  fortunate  thing  for  mankind  if  every 
person  felt  an  outrage  which  left  a  stain  upon  his 
honour  more  acutely  than  an  outrage  which  had  frac- 
tured one  of  his  limbs.  If  so,  why  should  we  treat 
an  offence  produced  by  the  blamable  excess  of  a  feel- 
ing which  all  wise  legislators  desire  to  encourage, 
more  severely  than  we  treat  the  blamable  excess  of 
feelings  certainly  not  more  respectable  ? 

One  outrage  which  wounds  only  the  honour  and 
the  affections  is  admitted  by  Mr.  Livingston  to  be  an 
adequate  provocation.  "  A  discovery  of  the  wife  of 
the  accused  in  the  act  of  adultery  with  the  person 
killed  is  an  adequate  cause."  The  law  of  France,  the 
law  of  England  and  the  Mahomedan  law  are  also  in- 
dulgent to  homicide  committed  under  such  circum- 
stances. We  must  own  that  we  can  see  no  reason 
for  making  a  distinction  between  this  provocation 
and  many  other  provocations  of  the  same  kind.      We 
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cannot  consent  to  lay  it  down  as  an  universal  rule  that 
in  all  cases  this  provocation  shall  be  considered  as  an 
adequate  provocation.  Circumstances  may  easily  be 
conceived  which  would  satisfy  a  Court  that  a  husband 
had  in  such  a  case  acted  from  no  feeling  of  wounded 
honour  or  affection,  but  from  mere  brutality  of  nature, 
or  from  disappointed  cupidity.  On  the  other  hand, 
we  conceive  that  there  are  many  cases  in  which  as 
much  indulgence  is  due  to  the  excited  feelings  of  a 
father  or  a  brother  as  to  those  of  a  husband.  That  a 
worthless,  unfaithful  and  tyrannical  husband  should 
be  guilty  only  of  manslaughter  for  killing  the  para- 
mour of  his  wife,  and  that  an  affectionate  and  high- 
spirited  brother  should  be  guilty  of  murder  for  killing, 
in  a  paroxysm  of  rage,  the  seducer  of  his  sister, 
appears  to  us  inconsistent  and  unreasonable. 

There  is  another  class  of  provocations  which  Mr. 
Livingston  does  not  allow  to  be  adequate  in  law,  but 
which  have  been,  and  while  human  nature  remains 
unaltered,  will  be,  adequate  in  fact  to  produce  the 
most  tremendous  effects.  Suppose  a  person  to  take 
indecent  liberties  with  a  modest  female,  in  the  pre- 
sence of  her  father,  her  brother,  her  husband  or  her 
lover.  Such  an  assault  might  have  no  tendency  to 
cause  pain  or  danger  ;  yet  history  tells  us  what  effects 
have  followed  from  such  assaults.  Such  an  assault 
produced  the  Sicilian  Vespers.  Such  an  assault 
called  forth  the  memorable  blow  of  Wat  Tyler,  It 
is  difficult  to  conceive  any  class  of  cases  in  which 
the  intemperance  of  anger  ought  to  be  treated  with 
greater  lenity.  So  far,  indeed,  should  we  be  from 
ranking  a  man  who  acted  like  Tyler  with  murderers, 
that  we  conceive  that  a  judge  would  exercise  a  sound 
discretion  in  sentencing  such  a  man  to  the  lowest 
punishment  fixed  by  the  law  for  manslaughter. 

We  think  it  right  to  add  that,  though  in  our  re- 
marks on  this  part  of  the  law  we  have  used  illustra- 
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tions  drawn  from  the  history  and  manners  of  Europe, 
the  arguments  which  we  have  employed  apply  as 
strongly  to  the  state  of  society  in  India  as  to  the 
state  of  society  in  any  part  of  the  globe.  There  is 
perhaps  no  country  in  which  more  cruel  suffering  is 
inflicted,  and  more  deadly  resentment  called  forth,  by 
injuries  which  affect  only  the  mental  feelings. 

A  person  who  should  offer  a  gross  insult  to  the 
Mahomed  an  religion  in  the  presence  of  a  zealous  pro- 
fessor of  that  religion ;  who  should  deprive  some 
high-born  Rajpoot  of  his  caste  ;  who  should  rudely 
thrust  his  head  into  the  covered  palanquin  of  a 
woman  of  rank,  would  probably  move  those  whom 
he  insulted  to  more  violent  anger  than  if  he  had 
caused  them  some  severe  bodily  hurt.  That  on  these 
subjects  our  notions  and  usages  differ  from  theirs  is 
nothing  to  the  purpose.  We  are  legislating  for  them, 
and  though  we  may  wish  that  their  opinions  and 
feelings  may  undergo  a  considerable  change,  it  is  our 
duty,  while  their  opinions  and  feelings  remain  un- 
changed, to  pay  as  much  respect  to  those  opinions 
and  feelings  as  if  we  partook  of  them.  We  are  legis- 
lating for  a  country  where  many  men,  and  those  by 
no  means  the  worst  men,  prefer  death  to  the  loss  of 
caste  ;  where  many  women,  and  those  by  no  means 
the  worst  women,  would  consider  themselves  as  dis- 
honoured by  exposure  to  the  gaze  of  strangers  :  and 
to  legislate  for  such  a  country,  as  if  the  loss  of  caste 
or  the  exposure  of  a  female  face  were  not  provoca- 
tions of  the  highest  order,  would,  in  our  opinion,  be 
unjust  and  unreasonable. 

The  second  mitigated  form  of  voluntary  culpable 
homicide  is  that  to  which  we  have  given  the  name  of 
voluntary  culpable  homicide  by  consent.  It  appears 
to  us  that  this  description  of  homicide  ought  to  be 
punished,  but  that  it  ought  not  to  be  punished  so 
severely  as  murder.     We  have  elsewhere  given  our 
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reasons  for  thinking  that  this  description  of  homicide 
ought  to  be  punished.^ 

Our  reasons  for  not  punishing  it  so  severely  as 
murder  are  these.  In  the  first  place,  the  motives 
which  prompt  men  to  the  commission  of  this  offence 
are  generally  far  more  respectable  than  those  which 
prompt  men  to  the  commission  of  murder.  Some- 
times it  is  the  effect  of  a  strong  sense  of  religious 
duty,  sometimes  of  a  strong  sense  of  honour,  not 
unfrequently  of  humanity.  The  soldier  who,  at  the 
entreaty  of  a  wounded  comrade,  puts  that  comrade 
out  of  pain,  the  friend  who  supplies  laudanum  to  a 
person  suffering  the  torment  of  a  lingering  disease, 
the  freedman  who  in  ancient  times  held  out  the  sword 
that  his  master  might  fall  on  it,  the  high-born  native 
of  India  who  stabs  the  females  of  his  family  at  their 
own  entreaty  in  order  to  save  them  from  the  licen- 
tiousness of  a  band  of  marauders,  would,  except  in 
Christian  societies,  scarcely  be  thought  culpable,  and 
even  in  Christian  societies  would  not  be  regarded  by 
the  public,  and  ought  not  to  be  treated  by  the  law  as 
assassins. 

Again,  this  crime  is  by  no  means  productive  of  so 
much  evil  to  the  community  as  murder.  One  evil 
ingredient  of  the  utmost  importance  is  altogether 
wanting  to  the  offence  of  voluntary  culpable  homi- 
cide by  consent.  It  does  not  produce  general  in- 
security. It  does  not  spread  terror  through  society. 
When  we  punish  murder  with  such  signal  severity,  we 
have  two  ends  in  view.  One  end  is,  that  people  may 
not  be  murdered.  Another  end  is,  that  people  may 
not  live  in  constant  dread  of  being  murdered.  This 
second  end  is  perhaps  the  more  important  of  the  two. 
For  if  assassination  were  left  unpunished,  the  number 
of  persons  assassinated  would  probably  bear  a  very 
small  proportion  to  the  whole  population  ;  but  the 

'  See  Note  (B). 
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life  of  every  human  being  would  be  passed  in  con- 
stant anxiety  and  alarm.  This  property  of  the 
offence  of  murder  is  not  found  in  the  offence  of 
voluntary  culpable  homicide  by  consent.  Every  man 
who  has  not  given  his  consent  to  be  put  to  death  is 
perfectly  certain  that  this  latter  offence  cannot  at 
present  be  committed  on  him,  and  that  it  never  will 
be  committed  unless  he  shall  first  be  convinced  that 
it  is  his  interest  to  consent  to  it.  We  know  that  two 
or  three  midnight  assassinations  are  sufficient  to  keep 
a  city  of  a  million  of  inhabitants  in  a  state  of  con- 
sternation during  several  weeks,  and  to  cause  every 
private  family  to  lay  in  arms  and  watchmen's  rattles. 
No  number  of  suicides,  or  of  homicides  committed 
with  the  unextorted  consent  of  the  person  killed, 
could  possibly  produce  such  alarm  among  the  sur- 
vivors. 

The  distinction  between  murder  and  voluntary 
culpable  homicide  by  consent  has  never,  as  far  as  we 
are  aware,  been  recognised  by  any  code  in  the  dis- 
tinct manner  in  which  we  propose  to  recognise  it ; 
but  it  may  be  traced  in  the  laws  of  many  countries, 
and  often,  when  neglected  by  those  who  have  framed 
the  laws,  it  has  had  a  great  effect  on  the  decisions  of 
the  tribunals,  and  particularly  on  the  decisions  of 
tribunals  popularly  composed.  It  may  be  proper  to 
observe  that  the  burning  of  a  Hindoo  widow  by  her 
own  consent,  though  it  is  now,  as  it  ought  to  be,  an 
offence  by  the  regulations  of  every  Presidency,  is  in 
no  Presidency  punished  as  murder. 

The  third  mitigated  form  of  voluntary  culpable 
homicide  is  that  which  we  have  designated  as  volun- 
tary culpable  homicide  in  defence. 

We  have  been  forced  to  leave  the  law  on  the 
subject  of  private  defence,  as  we  have  elsewhere  said, 
in  an  unsatisfactory  state  ;  and,  though  we  hope  and 
believe  that  it  may  be  greatly  improved,  we  fear  that 


126  Notes  on  the 

it  must  always  continue  to  be  one  of  the  least  precise 
parts  of  every  system  of  jurisprudence.  That  portion 
of  the  law  of  homicide  which  we  are  now  considering 
is  closely  connected  with  the  law  of  private  defence, 
and  must  necessarily  partake  of  the  imperfections  of 
the  law  of  private  defence.  But  wherever  the  limits 
of  the  right  of  private  defence  may  be  placed,  and 
with  whatever  degree  of  accuracy  they  may  be 
marked,  we  are  inclined  to  think  that  it  will  always 
be  expedient  to  make  a  separation  between  murder 
and  what  we  have  designated  as  voluntary  culpable 
homicide  in  defence. 

The  chief  reason  for  making  this  separation  is 
that  the  law  itself  invites  men  to  the  very  verge  of 
the  crime  which  we  have  designated  as  voluntary 
culpable  homicide  in  defence.  It  prohibits  such  homi- 
cide indeed  ;  but  it  authorises  acts  which  lie  very 
near  to  such  homicide  ;  and  this  circumstance,  we 
think,  greatly  mitigates  the  guilt  of  such  homicide. 

That  a  man  who  deliberately  kills  another  in 
order  to  prevent  that  other  from  pulling  his  nose 
should  be  allowed  to  go  absolutely  unpunished,  would 
be  most  dangerous.  The  law  punishes  and  ought  to 
punish  such  killing.  But  we  cannot  think  that  the 
law  ought  to  punish  such  killing  as  murder.  For  the 
law  itself  has  encouraged  the  slayer  to  inflict  on  the 
assailant  any  harm  short  of  death  which  may  be 
necessary  for  the  purpose  of  repelling  the  outrage, — 
to  give  the  assailant  a  cut  with  a  knife  across  the 
fingers  which  may  render  his  right  hand  useless  to 
him  for  life,  or  to  hurl  him  down  stairs  with  such 
force  as  to  break  his  leg  ;  and  it  seems  difficult  to 
conceive  that  circumstances  which  would  be  a  full 
justification  of  any  violence  short  of  homicide  should 
not  be  a  mitigation  of  the  guilt  of  homicide.  That 
a  man  should  be  merely  exercising  a  right  by  frac- 
turing  the  skull  and    knocking  out   the  eye  of  an 
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assailant,  and  should  be  guilty  of  the  highest  crime 
in  the  code  if  he  kills  the  same  assailant ;  that  there 
should  be  only  a  single  step  between  perfect  inno- 
cence and  murder,  between  perfect  impunity  and 
liability  to  capital  punishment,  seems  unreasonable. 
In  a  case  in  which  the  law  itself  empowers  an  in- 
dividual to  inflict  any  harm  short  of  death,  it  ought 
hardly,  we  think,  to  visit  him  with  the  highest  pun- 
ishment if  he  inflicts  death. 

It  is  to  be  considered  also  that  the  line  between 
those  aggressions  which  it  is  lawful  to  repel  by  killing, 
and  those  which  it  is  not  lawful  so  to  repel,  is  in  our 
code,  and  must  be  in  every  code,  to  a  great  extent  an 
arbitrary  line,  and  that  many  individual  cases  will 
fall  on  one  side  of  that  line  which,  if  we  had  framed 
the  law  with  a  view  to  those  cases  alone,  we  should 
place  on  the  other.  Thus  we  allow  a  man  to  kill  if 
he  has  no  other  means  of  preventing  an  incendiary 
from  burning  a  house  ;  and  we  do  not  allow  him  to 
kill  for  the  purpose  of  preventing  the  commission  of 
a  simple  theft.  But  a  house  may  be  a  wretched  heap 
of  mats  and  thatch,  propped  by  a  few  bamboos,  and 
not  worth  altogether  twenty  rupees.  A  simple  theft 
may  deprive  a  man  of  a  pocket-book  which  contains 
bills  to  a  great  amount,  the  savings  of  a  long  and 
laborious  life,  the  sole  dependence  of  a  large  family. 
That  in  these  cases  the  man  who  kills  the  incendiary 
should  be  pronounced  guiltless  of  any  offence,  and 
that  the  man  who  kills  the  thief  should  be  sentenced 
to  the  gallows,  or,  if  he  is  treated  with  the  utmost 
lenity  which  the  Courts  can  show,  to  perpetual  trans- 
portation or  imprisonment,  would  be  generally  con- 
demned as  a  shocking  injustice.  We  are,  therefore, 
clearly  of  opinion  that  the  offence  which  we  have 
designated  as  voluntary  culpable  homicide  in  defence 
ought  to  be  distinguished  from  murder  in  such  a 
manner  that  the  Courts  may  have  it  in  their  power 


128  Notes  on  the 

to  inflict  a  slight  or  a  merely  nominal  punishment 
on  acts  which,  though  not  within  the  letter  of  the  law 
which  authorizes  killing  in  self-defence,  are  yet  within 
the  reason  of  that  law. 

We  have  hitherto  been  considering  the  law  of 
voluntary  culpable  homicide.  But  homicide  may  be 
culpable,  yet  not  voluntary.  There  will  probably  be 
little  difference  of  opinion  as  to  the  expediency  of 
providing  a  punishment  for  the  rash  and  negligent 
causing  of  death.  But  it  may  be  thought  that  we 
have  dealt  too  leniently  by  the  offender  who,  while 
committing  a  crime,  causes  death  which  he  did  not 
intend  to  cause  or  know  himself  to  be  likely  to 
cause. 

The  law,  as  we  have  framed  it,  differs  widely  from 
the  English  law.  "  If,"  says  Sir  William  Blackstone, 
"  one  intends  to  do  another  felony,  and  undesignedly 
kills  a  man,  this  is  murder  ;  "  and  he  gives  the  follow- 
ing illustration  of  the  rule :  "  If  one  gives  a  woman 
with  child  a  medicine  to  produce  abortion,  and  it 
operates  so  violently  as  to  kill  the  woman,  this  is 
murder  in  the  person  who  gave  it." 

Under  the  provisions  of  our  code,  this  case  would 
be  very  differently  dealt  with  according  to  circum- 
stances. If  A.  kills  Z.  by  administering  abortives  to 
her,  with  the  knowledge  that  those  abortives  are  likely 
to  cause  her  death,  he  is  guilty  of  voluntary  culpable 
homicide,  which  will  be  voluntary  culpable  homicide 
by  consent,  if  Z.  agreed  to  run  the  risk,  and  murder 
if  Z.  did  not  so  agree.  If  A.  causes  miscarriage  to 
Z.,  not  intending  to  cause  Z.'s  death,  nor  thinking  it 
likely  that  he  shall  cause  Z.'s  death,  but  so  rashly 
or  negligently  as  to  cause  her  death,  A.  is  guilty  of 
culpable  homicide  not  voluntary,  and  will  be  liable 
to  the  punishment  provided  for  the  causing  of  mis- 
carriage, increased  by  imprisonment  for  a  term  not 
exceeding  two  years.     Lastly,  if  A.  took  such  pre- 
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cautions  that  there  was  no  reasonable  probabih'ty 
that  Z.'s  death  would  be  caused,  and  if  the  medicine 
were  rendered  deadly  by  some  accident  which  no 
human  sagacity  could  have  foreseen,  or  by  some 
peculiarity  in  Z.'s  constitution  such  as  there  was  no 
ground  whatever  to  expect,  A.  will  be  liable  to  no 
punishment  whatever  on  account  of  her  death,  but 
will  of  course  be  liable  to  the  punishment  provided 
for  causing  miscarriage. 

It  may  be  proper  for  us  to  offer  some  arguments 
in  defence  of  this  part  of  the  code. 

It  will  be  admitted  that  when  an  act  is  in  itself 
innocent,  to  punish  the  person  who  does  it  because 
bad  consequences,  which  no  human  wisdom  could 
have  foreseen,  have  followed  from  it,  would  be  in 
the  highest  degree  barbarous  and  absurd. 

A  pilot  is  navigating  the  Hooghly  with  the  ut- 
most care  and  skill :  he  directs  the  vessel  against  a 
sand-bank  which  has  been  recently  formed,  and  of 
which  the  existence  was  altogether  unknown  till 
this  disaster.  Several  of  his  passengers  are  conse- 
quently drowned.  To  hang  the  pilot  as  a  murderer 
on  account  of  this  misfortune  would  be  universally 
allowed  to  be  an  act  of  atrocious  injustice.  But  if 
the  voyage  of  the  pilot  be  itself  a  high  offence,  ought 
that  circumstance  alone  to  turn  his  misfortune  into  a 
murder  ?  Suppose  that  he  is  engaged  in  conveying 
an  offender  beyond  the  reach  of  justice  ;  that  he  has 
kidnapped  some  natives,  and  is  carrying  them  to  a 
ship  which  is  to  convey  them  to  some  foreign  slave- 
colony  ;  that  he  is  violating  the  laws  of  quarantine  at 
a  time  when  it  is  of  the  highest  importance  that  those 
laws  should  be  strictly  observed  ;  that  he  is  carrying 
supplies,  deserters  and  intelligence  to  the  enemies 
of  the  state.  The  offence  of  such  a  pilot  ought, 
undoubtedly,  to  be  severely  punished.  But  to  pro- 
nounce him  guilty  of  one  offence  because  a  misfortune 
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befel  him  while  he  was  committing  another  offence, 
— to  pronounce  him  the  murderer  of  people  whose 
lives  he  never  meant  to  endanger,  whom  he  was 
doing  his  best  to  carry  safe  to  their  destination,  and 
whose  death  has  been  purely  accidental, — is  surely 
to  confound  all  the  boundaries  of  crime. 

Again,  A.  heaps  fuel  on  a  fire,  not  in  an  imprudent 
manner,  but  in  such  a  manner  that  the  chance  of 
harm  is  not  worth  considering.  Unhappily  the  flame 
bursts  out  more  violently  than  there  was  reason  to 
expect.  At  the  same  moment  a  sudden  puff  of  wind 
blows  Z.'s  light  dress  towards  the  hearth.  The  dress 
catches  fire,  and  Z.  is  burned  to  death.  To  punish 
A.  as  a  murderer  on  account  of  such  an  unhappy 
event  would  be  senseless  cruelty.  But  suppose  that 
the  fuel  which  caused  the  flame  to  burst  forth  was  a 
will,  which  A.  was  fraudulently  destroying  :  ought 
this  circumstance  to  make  A.  the  murderer  of  Z.  ? 
We  think  not.  For  the  fraudulent  destroying  of 
wills,  we  have  provided,  in  other  parts  of  the  code, 
punishments  which  we  think  sufficient.  If  not  suf- 
ficient, they  ought  to  be  made  so.  But  we  cannot 
admit  that  Z.'s  death  has,  in  the  smallest  degree, 
aggravated  A.'s  offence,  or  ought  to  be  considered 
in  apportioning  A.'s  punishment. 

To  punish  as  a  murderer  every  man  who,  while 
committing  a  heinous  offence,  causes  death  by  pure 
misadventure,  is  a  course  which  evidently  adds  no- 
thing to  the  security  of  human  life.  No  man  can 
so  conduct  himself  as  to  make  it  absolutely  certain 
that  he  shall  not  be  so  unfortunate  as  to  cause  the 
death  of  a  fellow-creature.  The  utmost  that  he  can 
do  is  to  abstain  from  every  thing  which  is  at  all  likely 
to  cause  death.  No  fear  of  punishment  can  make  him 
do  more  than  this ;  and,  therefore,  to  punish  a  man 
who  has  done  this  can  add  nothing  to  the  security 
of  human    life.      The  only  good  effect  which  such 
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punishment  can  produce  will  be  to  deter  people 
from  committing  any  of  those  offences  which  turn 
into  murders  what  are  in  themselves  mere  accidents. 
It  is  in  fact  an  addition  to  the  punishment  of  those 
offences,  and  it  is  an  addition  made  in  the  very  worst 
way.  For  example,  hundreds  of  persons  in  some 
great  cities  are  in  the  habit  of  picking  pockets.  They 
know  that  they  are  guilty  of  a  great  offence  ;  but 
it  has  never  occurred  to  one  of  them,  nor  would  it 
occur  to  any  rational  man,  that  they  are  guilty  of 
an  offence  which  endangers  life.  Unhappily  one 
of  these  hundreds  attempts  to  take  the  purse  of  a 
gentleman  who  has  a  loaded  pistol  in  his  pocket. 
The  thief  touches  the  trigger,  the  pistol  goes  off,  the 
gentleman  is  shot  dead.  To  treat  the  case  of  this 
pickpocket  differently  from  that  of  the  numerous 
pickpockets  who  steal  under  exactly  the  same  cir- 
cumstances, with  exactly  the  same  intentions,  with 
no  less  risk  of  causing  death,  with  no  greater  care  to 
avoid  causing  death  ;  to  send  them  to  the  house  of 
correction  as  thieves,  and  him  to  the  gallows  as  a 
murderer,  appears  to  us  an  unreasonable  course.  If 
the  punishment  for  stealing  from  the  person  be  too 
light,  let  it  be  increased,  and  let  the  increase  fall 
alike  on  all  the  offenders.  Surely  the  worst  mode  of 
increasing  the  punishment  of  an  offence  is  to  provide 
that,  besides  the  ordinary  punishment,  every  offender 
shall  run  an  exceedingly  small  risk  of  being  hanged. 
The  more  nearly  the  amount  of  punishment  can  be 
reduced  to  a  certainty  the  better  ;  but  if  chance  is 
to  be  admitted,  there  are  better  ways  of  admitting  it. 
It  would  be  a  less  capricious,  and  there/ore  a  more 
salutary  course,  to  provide  that  every  fiftieth  or  every 
hundredth  thief  selected  by  lot  should  be  hanged, 
than  to  provide  that  every  thief  should  be  hanged 
who,  while  engaged  in  stealing,  should  meet  with  an 
unforeseen  misfortune,  such  as  might   have  befallen 

K  2 


132  Notes  on  the 

the  most  virtuous  man  while  performing  the  most 
virtuous  action. 

We  trust  that  his  Lordship  in  Council  will  think 
that  we  have  judged  correctly  in  proposing  that  when 
a  person  engaged  in  the  commission  of  an  offence 
causes  death  by  pure  accident,  he  shall  suffer  only 
the  punishment  of  his  offence,  without  any  addition 
on  account  of  such  accidental  death. 

When  a  person  engaged  in  the  commission  of  an 
offence  causes  death  by  rashness  or  negligence,  but 
without  either  intending  to  cause  death,  or  thinking  it 
likely  that  he  shall  cause  death,  we  propose  that  he 
shall  be  liable  to  the  punishment  of  the  offence  which 
he  was  engaged  in  committing,  superadded  to  the  ordi- 
nary punishment  of  involuntary  culpable  homicide. 

The  arguments  and  illustrations  which  we  have 
employed  for  the  purpose  of  showing  that  the  in- 
voluntary causing  of  death,  without  either  rashness  or 
negligence,  ought,  under  no  circumstances,  to  be  pun- 
ished at  all,  will,  with  some  modifications,  which  will 
readily  suggest  themselves,  serve  to  show  that  the  in- 
voluntary causing  of  death  by  rashness  or  negligence, 
though  always  punishable,  ought  under  no  circum- 
stances to  be  punished  as  murder. 

It  gives  us  great  pleasure  to  observe,  that  Mr. 
Livingston's  provisions  on  this  subject,  though  in 
details  they  differ  widely  from  ours,  are  framed  on  the 
principles  which  we  have  here  defended. 

We  wish  next  to  call  the  attention  of  his  Lordship 
in  Council  to  clauses  308  and  309. 

These  clauses  appear  to  us  absolutely  necessary  to 
the  completeness  of  the  code.  We  have  provided, 
under  the  head  of  bodily  hurt,  for  cases  in  which  hurt 
is  inflicted  in  an  attempt  to  murder ;  under  the  head 
of  assault,  for  assaults  committed  in  attempting  to 
murder  ;  under  the  head  of  criminal  trespass,  for  some 
criminal    trespasses   committed  in  order  to  murder. 
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But  there  will  still  remain  many  atrocious  and  de- 
liberate attempts  to  murder  which  are  not  trespasses, 
which  are  not  assaults,  and  which  cause  no  hurt.  A,, 
for  example,  digs  a  pit  in  his  garden,  and  conceals  the 
mouth  of  it,  intending  that  Z.  may  fall  in  and  perish 
there.  Here  A.  has  committed  no  trespass,  for  the 
ground  is  his  own  ;  and  no  assault,  for  he  has  applied 
no  force  to  Z.  He  may  not  have  caused  bodily  hurt, 
for  Z.  may  have  received  a  timely  caution,  or  may  not 
have  gone  near  the  pit.  But  A.'s  crime  is  evidently 
one  which  ought  to  be  punished  as  severely  as  if  he 
had  laid  hands  on  Z.  with  the  intention  of  cutting  his 
throat. 

Again,  A.  sets  poisoned  food  before  Z.  Here  A. 
may  have  committed  no  trespass,  for  the  food  may  be 
his  own  ;  and  if  so,  he  violates  no  right  of  property  by 
mixing  arsenic  with  it.  He  commits  no  assault,  for 
he  means  the  taking  of  the  food  to  be  Z.'s  voluntary 
act.  If  Z.  does  not  swallow  enough  of  the  poisoned 
food  to  disorder  him,  A.  causes  no  bodily  hurt.  Yet 
it  is  plain  that  A.  has  been  guilty  of  a  crime  of  a  most 
atrocious  description. 

Similar  attempts  may  be  made  to  commit  volun- 
tary culpable  homicide  in  any  of  the  three  mitigated 
forms.  A.,  for  example,  is  excited  to  violent  passion 
by  Z.,  and  fires  a  pistol  intending  to  kill  Z.  If  the 
shot  proves  fatal,  A.  will  be  guilty  of  manslaughter  ; 
and  he  surely  ought  not  to  be  exempted  from  all  pun- 
ishment if  the  ball  only  grazes  the  intended  victim. 

It  is  to  meet  cases  of  this  description  that  clauses 
308  and  309  are  intended. 

With  respect  to  the  law  on  the  subject  of  abortion, 
we  think  it  necessary  to  say  only  that  we  entertain 
strong  apprehensions  that  this  or  any  other  law  on 
that  subject  may,  in  this  country,  be  abused  to  the 
vilest  purposes.  The  charge  of  abortion  is  one  which, 
even  where  it  is  not  substantiated,  often  leaves  a  stain 
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on  the  honour  of  families.  The  power  of  bringing  a 
false  accusation  of  this  description  is  therefore  a  for- 
midable engine  in  the  hands  of  unprincipled  men. 
This  part  of  the  law  will,  unless  great  care  be  taken, 
produce  few  convictions,  but  much  misery  and  terror 
to  respectable  families,  and  a  large  harvest  of  profit 
to  the  vilest  pests  of  society.  We  trust  that  it  may 
be  in  our  power  in  the  code  of  procedure  to  lay  down 
rules  which  may  prevent  such  an  abuse.  Should  we 
not  be  able  to  do  so,  we  are  inclined  to  think  that  it 
would  be  our  duty  to  advise  his  Lordship  in  Council 
rather  to  suffer  abortion,  where  the  mother  is  a  party 
to  the  offence,  to  remain  wholly  unpunished,  than  to 
repress  it  by  provisions  which  would  occasion  more 
suffering  to  the  innocent  than  to  the  guilty. 

Every  one  of  those  offences  against  the  human 
body  which  remain  to  be  considered  falls  under  some 
one  or  more  of  the  following  heads  :  Hurt,  Restraint, 
Assault,  Kidnapping,  Rape,  Unnatural  crimes. 

Many  of  the  offences  which  fall  under  the  head 
of  hurt  will  also  fall  under  the  head  of  assault. 
A  stab,  a  blow  which  fractures  a  limb,  the  flinging 
of  boiling  water  over  a  person,  are  assaults,  and  are 
also  acts  which  cause  bodily  hurt.  But  bodily  hurt 
may  be  caused  by  many  acts  which  are  not  assaults. 
A  person,  for  example,  who  mixes  a  deleterious 
potion,  and  places  it  on  the  table  of  another ;  a  per- 
son who  conceals  a  scythe  in  the  grass  on  which 
another  is  in  the  habit  of  walking  ;  a  person  who  digs 
a  pit  in  a  public  path,  intending  that  another  may  fall 
into  it,  may  cause  serious  hurt,  and  may  be  justly 
punished  for  causing  such  hurt ;  but  they  cannot, 
without  extreme  violence  to  language,  be  said  to  have 
committed  assaults. 

We  propose  to  designate  all  pain,  disease  and 
infirmity  by  the  name  of  hurt. 

We  have  found  it  very  difficult  to  draw  a  line  be- 
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tween  those  bodily  hurts  which  are  serious  and  those 
which  are  shght.  To  draw  such  a  Hne  with  perfect 
accuracy  is,  indeed,  absolutely  impossible  ;  but  it  is 
far  better  that  such  a  line  should  be  drawn,  though 
rudely,  than  that  offences  some  of  which  approach  in 
enormity  to  murder,  while  others  are  little  more  than 
frolics  which  a  good-natured  man  would  hardly  resent, 
should  be  classed  together. 

We  have,  therefore,  designated  certain  kinds  of 
hurt  as  grievotis. 

We  have  given  this  name  to  emasculation, — to 
the  loss  of  the  sight  of  either  eye, — to  the  loss  of 
the  hearing  of  either  ear, — to  the  loss  of  any  member 
or  joint, — to  the  permanent  loss  of  the  perfect  use  of 
any  member  or  joint,— to  the  permanent  disfiguration 
of  the  head  or  face, — to  the  fracture  and  to  the  dislo- 
cation of  bones.  Thus  far  we  proceed  on  sure  ground. 
But  a  more  difficult  task  remains.  Some  hurts  which 
are  not,  like  those  kinds  of  hurt  which  we  have  just 
mentioned,  distinguished  by  a  broad  and  obvious  line 
from  slight  hurts,  may  nevertheless  be  most  serious. 
A  wound,  for  example,  which  neither  emasculates  the 
sufferer,  nor  blinds  him,  nor  destroys  his  hearing,  nor 
deprives  him  of  a  member  or  a  joint,  nor  permanently 
deprives  him  of  the  use  of  a  member  or  a  joint,  nor 
disfigures  his  countenance,  nor  breaks  his  bones,  nor 
dislocates  them,  may  yet  cause  intense  pain,  pro- 
longed disease,  lasting  injury  to  the  constitution.  It 
is  evidently  desirable  that  the  law  should  make  a 
distinction  between  such  a  wound,  and  a  scratch 
which  is  healed  with  a  little  sticking  plaster.  A  beat- 
ing, again,  which  does  not  maim  the  sufferer  or  break 
his  bones,  may  be  so  cruel  as  to  bring  him  to  the 
point  of  death.  Such  a  beating,  it  is  clear,  ought  not 
to  be  confounded  with  a  bruise,  which  requires  only 
to  be  bathed  with  vinegar,  and  of  which  the  traces 
disappear  in  a  day. 
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After  long  consideration  we  have  determined  to 
give  the  name  of  grievous  bodily  hurt  to  all  hurt 
which  causes  the  sufferer  to  be  in  pain,  diseased  or 
unable  to  pursue  his  ordinary  avocations,  during  the 
space  of  twenty  days. 

This  provision  was  suggested  to  us  by  article  309 
of  the  French  Penal  Code.  That  article  runs  thus : 
"  Sera  puni  de  la  peine  de  la  r^clusion,  tout  individu 
qui  aura  fait  des  blessures  ou  port^  des  coups,  s'il  est 
r^sulte  de  ces  actes  de  violence  une  maladie  ou  in- 
capacity de  travail  personnel  pendant  plus  de  vingt 
jours."  R^clusion,  it  is  to  be  observed,  signifies  im- 
prisonment and  hard  labour  for  a  term  of  not  less 
than  five  nor  more  than  ten  years. 

This  law  appears,  from  the  proch  verbal  of  Napo- 
leon's council  of  state,  to  have  been  adopted  without 
calling  forth  a  single '  observation  ;  but  it  has  since 
been  severely  criticised  by  French  jurists,  and  has 
been  mitigated  by  the  French  legislature.  Indeed,  it 
ought  to  have  been  completely  recast,  for  it  is  undoubt- 
edly one  of  the  most  exceptionable  laws  in  the  code. 

A  man  who  means  only  to  inflict  a  slight  hurt 
may,  without  intending  or  expecting  to  do  so,  cause 
a  hurt  which  is  exceedingly  serious.  A  push  which 
to  a  man  in  health  is  a  trifle  may,  if  it  happens  to  be 
directed  against  a  diseased  part  of  an  infirm  person, 
occasion  consequences  which  the  offender  never  con- 
templated as  possible.  A  blow  designed  to  inflict 
only  the  pain  of  a  moment  may  cause  the  person 
struck  to  lose  his  footing,  to  fall  from  a  considerable 
height,  and  to  break  a  limb.  In  such  cases,  to  punish 
the  assailant  with  five  years  of  strict  imprisonment 
would  be  in  the  highest  degree  unjust  and  cruel. 
It  is  said,  and  we  can  easily  believe  it,^  that,  in  such 

'  Locre,  Legislation  de  France.     Vol.  30.  page  362. 
^  Paillet,  Manuel  de  Droit  Fran^ais.     Note  on  clause  309  of  the 
Penal  Code. 
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cases,  the  French  juries  have  frequently  refused,  in 
spite  of  the  clearest  evidence,  to  pronounce  a  decision 
which  would  have  subjected  the  accused  to  a  punish- 
ment so  obviously  disproportioned  to  his  offence. 

We  have  attempted  to  preserve  and  to  extend 
what  is  good  in  this  article  of  the  French  code,  and 
to  avoid  the  evils  which  we  have  noticed.  It  appears 
to  us  that  the  length  of  time  during  which  a  sufferer 
is  in  pain,  diseased  or  incapacitated  from  pursuing 
his  ordinary  avocations,  though  a  defective  criterion 
of  the  severity  of  a  hurt,  is  still  the  best  criterion  that 
has  ever  been  devised.  It  is  a  criterion  which  may, 
we  think,  with  propriety  be  employed  not  merely 
in  cases  where  violence  has  been  used,  but  in  cases 
where  hurt  has  been  caused  without  any  assault, 
as  by  the  administration  of  drugs,  the  setting  of 
traps,  the  digging  of  pit-falls,  the  placing  of  ropes 
across  a  road.  But  though  we  have  borrowed  from 
the  French  code  this  test  of  the  severity  of  bodily 
injuries,  we  have  framed  our  penal  provisions  on  a 
principle  quite  different  from  that  by  which  the 
authors  of  the  French  code  appear  to  have  been 
guided.  In  apportioning  the  punishment,  we  take 
into  consideration  both  the  extent  of  the  hurt  and 
the  intention  of  the  offender. 

What  we  propose  is,  that  the  voluntary  infliction 
of  simple  bodily  hurt  shall  be  punished  with  im- 
prisonment of  either  description,  which  may  extend 
to  one  year,  or  fine,  or  both  ;  the  voluntary  infliction 
of  grievous  bodily  hurt  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  ten 
years  and  must  not  be  less  than  six  months,  to 
which  fine  may  be  added. 

These  are  the  ordinary  punishments  ;  but  there 
are  certain  aggravating  and  mitigating  circumstances 
which  make  a  considerable  difference. 

Where  bodily  hurt  is  voluntarily  inflicted  in  an 
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attempt  to  murder  the  person  hurt,  we  propose  to 
punish  the  offender  with  transportation  for  life,  or 
with  imprisonment  for  a  term  which  may  extend  to 
life,  and  cannot  be  less  than  seven  years.  It  does 
not  appear  to  us  that,  where  the  murderous  inten- 
tion is  made  out,  the  severity  of  the  hurt  inflicted 
is  a  circumstance  which  ought  to  be  considered  in 
apportioning  the  punishment.  It  is  undoubtedly  a 
circumstance  which  will  be  important  as  evidence. 
A  court  will  generally  be  more  easily  satisfied  of 
the  murderous  intention  of  an  assailant  who  has 
fractured  a  man's  skull,  than  of  one  who  has  only 
caused  a  slight  contusion.  But  the  proof  might  be 
complete.  To  take  examples  which  are  universally 
known  : — Harley  was  laid  up  more  than  twenty  days 
by  the  wound  which  he  received  from  Guiscard  ;  the 
scratch  which  Damien  gave  to  Louis  the  Fifteenth 
was  so  slight  that  it  was  followed  by  no  feverish 
symptoms.  Yet  it  will  be  allowed  that  it  would 
be  absurd  to  make  a  distinction  between  the  two 
assassins  on  this  ground. 

We  propose  that  when  bodily  hurt  is  inflicted  by 
way  of  torture,  the  punishment  shall  be  very  severe. 
In  England,  happily,  such  a  provision  would  be  un- 
necessary. But  the  execrable  cruelties  which  are 
committed  by  robbers  in  this  country  for  the  pur- 
pose of  extorting  property,  or  information  relating  to 
property,  render  it  absolutely  necessary  here.  We 
propose  that  in  such  cases,  if  the  hurt  inflicted  be 
what  we  have  designated  as  grievous,  the  offender 
shall  be  punished  with  transportation  for  life,  or  with 
imprisonment  for  a  term  which  may  extend  to  life, 
and  which  shall  not  be  less  than  seven  years.  Where 
the  hurt  is  not  grievous,  we  propose  that  the  im- 
prisonment shall  be  for  a  term  of  not  more  than 
fourteen  years,  nor  less  than  one  year. 

Bodily  hurt  may  be  inflicted  by  means  the  use  of 
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which  generally  indicates  great  malignity.     A  blow 
with  the  fist  may  cause  as  much  pain,  and  produce 
as  lasting  injury,  as  laceration  with  a  knife,  or  brand- 
ing with  a  hot  iron.     But  it  will  scarcely  be  disputed 
that,  in  the  vast  majority  of  cases,  the  offender  who 
has  used  a  knife  or  a  hot  iron  for  the  purpose  of 
wreaking  his  hatred  is  a  far  worse  and  more  dan- 
gerous member  of  society  than  he  who  has  only  used 
his  fist.     It  appears  to  us  that  many  hurts  which 
would  not,  according  to  our  classification,  be  desig- 
nated  as   grievous,   ought   yet,   on   account   of   the 
mode   in   which  they  are  inflicted,  to  be   punished 
more  severely  than  many  grievous  hurts.     We  pro- 
pose, therefore,  that  where  bodily  hurt  is  voluntarily 
caused  by  means  of  any  sharp  instrument,  of  fire,  of 
any  heated  substance,  of  any  corrosive  substance,  of 
any  explosive  substance,  of  any  poison   internal  or 
external,  or   of  any   animal,  the  maximum  of  im- 
prisonment may  be  increased,  in  cases  of  grievous 
bodily  hurt,  to  fourteen  years,  in  other  cases  to  three 
years. 

In  cases  where  bodily  hurt  is  voluntarily  caused 
on  grave  and  sudden  provocation,  we  propose  to 
mitigate  the  punishment.  This  mitigation  is  com- 
mon to  cases  of  hurt  and  of  grievous  hurt.  But  the 
voluntary  causing  of  grievous  hurt  on  great  and 
sudden  provocation  will  still  be  punishable  more 
severely  than  the  voluntary  causing  of  hurt  not 
grievous  on  grave  and  sudden  provocation.  The 
provisions  which  we  propose  on  this  subject  are 
framed  on  the  same  principles  on  which  we  have 
framed  the  law  of  manslaughter,  and  may  be  de- 
fended by  the  same  arguments  by  which  the  law  of 
manslaughter  is  defended. 

Hitherto  we  have  been  considering  cases  in  which 
hurt  has  been  caused  voluntarily.  But  hurt  may  be 
caused  involuntarily,  yet  culpably.     There  may  have 
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been  no  design  to  cause  hurt,  no  expectation  that 
hurt  would  be  caused.  Yet  there  may  have  been  a 
want  of  due  care  not  to  cause  hurt.  For  these  cases 
of  the  involuntary  yet  culpable  infliction  of  bodily 
hurt,  we  have  provided  rules  which  bear  a  close 
analogy  to  those  which  we  have  provided  for  cases 
of  involuntary  culpable  homicide. 

The  provision  contained  in  clause  329  bears,  it 
will  be  seen,  a  close  analogy  to  those  contained  in 
clauses  308  and  309.  We  have  provided,  under  the 
head  of  assault,  for  cases  in  which  an  assault  is  com- 
mitted in  an  attempt  to  cause  grievous  bodily  hurt. 
But  there  may  be  most  malignant  and  atrocious 
attempts  to  cause  grievous  bodily  hurt  without  any 
assault.  For  example,  Z.  is  directed  to  use  a  lotion 
for  his  eyes.  A.  substitutes  for  that  lotion  a  corrosive 
substance,  intending  that  it  may  destroy  Z.'s  eyesight. 
Again  ;  A.  makes  up  a  letter  addressed  to  Z.,  and 
sends  it  to  the  post-office,  having  placed  a  strongly 
explosive  substance  under  the  seal,  intending  that 
the  explosion  may  seriously  injure  Z.  These  are  not 
assaults  ;  yet  they  are  evidently  acts  which  deserve 
severe  punishment,  and  that  punishment  is  provided 
by  clause  329. 

By  wrongful  restraint,  we  mean  the  keeping  a  man 
out  of  a  place  where  he  wishes  to  be,  and  has  a  right 
to  be.  Wrongful  confinement,  which  is  a  form  of 
wrongful  restraint,  is  the  keeping  a  man  within  limits 
out  of  which  he  wishes  to  go,  and  has  a  right  to  go. 

The  offence  of  wrongful  restraint,  when  it  does 
not  amount  to  wrongful  confinement,  and  when  it  is 
not  accompanied  with  violence,  or  with  the  causing 
of  bodily  hurt,  is  seldom  a  serious  offence,  and  we 
propose,  therefore,  to  visit  it  with  a  light  punish- 
ment. 

The  offence  of  wrongful  confinement  may  be  also 
a  slight  offence  ;  but,  when  attended  by  aggravating 
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circumstances,  it  may  be  one  of  the  most  serious  that 
can  be  committed. 

One  aggravating  circumstance  is  the  duration  of 
the  confinement.  Confinement  for  a  quarter  of  an 
hour  may  sometimes  be  a  mere  frolic,  which  would 
deserve  only  a  nominal  punishment,  which,  indeed, 
might  be  so  harmless  as  not  to  amount  to  an  offence. 
(See  clause  73.)  But  wrongful  confinement  continued 
during  many  days  will  always  be  a  most  serious  of- 
fence. We  have  attempted  to  frame  the  law  on  this 
subject  in  such  a  manner  as  to  give  the  offender  a 
strong  motive  for  abridging  the  detention  of  his 
prisoner.  Another  aggravating  circumstance  is  the 
circumstance  that  the  offender  persists  in  wrongfully 
confining  a  person  notwithstanding  an  order  issued 
by  a  competent  authority  for  the  liberation  or  produc- 
tion of  that  person.  The  mode  in  which  these  orders 
are  to  be  issued  will  be  set  forth  in  the  code  of 
procedure.  A  third  aggravating  circumstance  is  the 
circumstance  that  the  offender  uses  criminal  con- 
finement for  purposes  of  extortion.  For  all  these 
aggravated  forms  of  wrongful  confinement  we  have 
provided  severe  punishments. 

We  have  also  provided  a  separate  punishment  for 
a  person  who,  while  detaining  another  in  wrongful 
confinement,  omits  to  supply  his  prisoner  with  every 
thing  necessary  to  health,  ease  and  comfort.  The 
effect  of  this  provision  is,  that  a  person  who  wrong- 
fully confines  another  will  be  answerable  for  any 
bodily  hurt  which  he  may  cause  by  wrongfully  omit- 
ting so  to  supply  his  prisoner. 

We  have  found  great  difficulty  in  giving  a  defi- 
nition of  assault,  and  are  by  no  means  satisfied  with 
that  which  we  now  offer.  As,  however,  it  at  present 
appears  to  us  to  include  all  that  we  mean  to  include, 
and  to  exclude  all  that  we  mean  to  exclude,  we  have 
adopted  it  in  spite  of  the  objections  which  we  feel 
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to  its  harsh  and  quaint  phraseology.  We  have 
adopted  it  with  the  less  scruple,  because  we  trust 
that  the  illustrations  will  render  every  part  of  it 
intelligible  to  an  attentive  reader. 

A  large  proportion  of  the  acts  which  we  have 
designated  as  assaults  will  be  offences  falling  under 
the  heads  of  hurt  and  restraint.  Thus,  a  stab  with  a 
knife  is  an  offence  falling  under  the  head  of  hurt, 
and  it  is  also  an  assault.  The  seizing  a  man  by  the 
collar,  and  thus  preventing  him  from  proceeding  on 
his  way,  is  unlawful  restraint,  and  is  also  an  assault. 
But  there  will  be  many  assaults  which  it  is  absolutely 
necessary  to  punish,  yet  which  cause  neither  bodily 
hurt  nor  unlawful  restraint.  A  man  who  imper- 
tinently puts  his  arm  round  a  lady's  waist,  who  aims 
a  severe  stroke  at  a  person  with  a  horsewhip,  who 
maliciously  throws  a  stone  at  a  person,  squirts  dirty 
water  over  a  person,  or  sets  a  dog  at  a  person,  may 
cause  no  hurt  and  no  restraint,  yet  it  is  evident  that 
such  acts  ought  to  be  prevented. 

The  ordinary  punishment  which  we  propose  for 
assault  is  slight.  But  we  propose  to  punish  assaults 
which  are  committed  in  attempting  murder  with 
transportation  for  life,  or  with  imprisonment  for  a 
term  which  may  extend  to  life,  and  which  cannot  be 
less  than  seven  years.  We  have  also  provided  severe 
punishments  for  assault,  when  it  is  committed  in  an 
attempt  to  commit  any  grave  offence  against  the 
person,  when  it  is  committed  with  the  intention  of 
dishonouring  the  sufferer,  or  when  it  is  an  outrage 
offered  to  female  modesty. 

The  offence  of  kidnapping  is  sometimes  com- 
mitted by  means  of  assault,  and  is  sometimes  attended 
with  restraint.  But  this  will  not  always  be  the  case. 
A  child,  for  example,  who  is  decoyed  from  its 
guardians,  who  soon  forgets  its  home,  and  who  con- 
sents to  remain  with  the  kidnapper,  cannot  be  said 
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to  have  been  assaulted  or  restrained.  A  labourer 
who  has  been  induced  to  embark  on  board  of  a  ship 
by  false  assurances  that  he  shall  be  taken  to  a 
country  where  he  shall  have  good  wages,  but  whom 
the  captain  of  the  ship  intends  to  sell  for  a  slave,  has 
not,  as  yet,  been  either  assaulted  or  restrained. 

The  crime  of  kidnapping  consists,  according  to 
our  definition  of  it,  in  conveying  a  person  without 
his  consent,  or  the  consent  of  some  person  legally 
authorized  to  consent  on  his  behalf,  or  with  such  con- 
sent obtained  by  deception,  out  of  the  protection  of 
the  law,  or  of  those  whom  the  law  has  appointed 
his  guardians. 

This  offence  may  be  committed  on  a  child  by 
removing  that  child  out  of  the  keeping  of  its  lawful 
guardian  or  guardians.  On  a  grown  man  it  can  only 
be  committed  by  conveying  him  beyond  the  limits 
of  the  Company's  territories,  or  by  receiving  him  on 
board  of  a  ship  for  that  purpose. 

The  carrying  of  a  grown-up  person  by  force  from 
one  place  within  the  Company's  territories  to  another, 
and  the  enslaving  him  within  the  Company's  terri- 
tories, are  offences  sufficiently  provided  for  under  the 
heads  of  restraint  and  confinement. 

The  enticing  a  grown-up  person  by  false  promises 
to  go  from  one  place  in  the  Company's  territories  to 
another  place  also  within  those  territories,  may  be  a 
subject  for  a  civil  action,  and,  under  certain  circum- 
stances, for  a  criminal  prosecution  ;  but  it  does  not 
appear  to  us  to  come  properly  under  the  head  of  kid- 
napping. 

We  propose  to  make  the  punishment  of  kid- 
napping peculiarly  severe  when  it  is  committed  with 
murderous  intentions,  as  in  the  case  of  those  subjects 
of  the  Company  who  were  lately  carried  into  the 
Jynteah  country  for  purposes  of  human  sacrifice. 

We  also  propose  to  enhance  the  punishment  of 
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kidnapping  in  cases  in  which  it  is  committed  with 
the  intention  of  inflicting  grievous  bodily  harm  on 
the  person  kidnapped,  or  of  reducing  that  person  to 
slavery,  and  when  it  is  committed  for  purposes  of 
rape  or  of  unnatural  lust. 

We  have  placed  under  this  head  a  provision  for 
punishing  persons  who  export  labourers  by  sea  from 
the  Company's  territories,  in  contravention  of  the  Act 
recently  passed  by  Government  on  that  subject. 

The  provisions  which  we  propose  on  the  subject 
of  rape  do  not  appear  to  require  any  remark. 

Clauses  361  and  362  relate  to  an  odious  class  of 
offences  respecting  which  it  is  desirable  that  as  little 
as  possible  should  be  said.  We  leave,  without  com- 
ment, to  the  judgment  of  his  Lordship  in  Council  the 
two  clauses  which  we  have  provided  for  these  offences. 
We  are  unwilling  to  insert,  either  in  the  text  or  in 
the  notes,  any  thing  which  could  give  rise  to  public 
discussion  on  this  revolting  subject ;  as  we  are  de- 
cidedly of  opinion  that  the  injury  which  would  be 
done  to  the  morals  of  the  community  by  such  dis- 
cussion would  far  more  than  compensate  for  any 
benefits  which  might  be  derived  from  legislative 
measures  framed  with  the  greatest  precision. 


NOTE   (N). 

ON  THE  CHAPTER  OF  OFFENCES  AGAINST 
PROPERTY. 

There  is  such  a  mutual  relation  between  the  dif- 
ferent parts  of  the  law  that  those  parts  must  all 
attain  perfection  together.  That  portion,  be  it  what 
it  may,  which  is  selected  to  be  first  put  into  the  form 
of  a  code,  with  whatever  clearness  and  precision  it 
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may  be  expressed  and  arranged,  must  necessarily 
partake  to  a  considerable  extent  of  the  uncertainty 
and  obscurity  in  which  other  portions  are  still  left. 

This  observation  applies  with  peculiar  force  to 
that  important  portion  of  the  penal  code  which  we 
now  propose  to  consider.  The  offences  defined  in 
this  chapter  are  made  punishable  on  the  ground  that 
they  are  violations  of  the  right  of  property ;  but  the 
right  of  property  is  itself  the  creature  of  the  law.  It 
is  evident,  therefore,  that  if  the  substantive  civil  law 
touching  this  right  be  imperfect  or  obscure,  the  penal 
law  which  is  auxiliary  to  that  substantive  law,  and  of 
which  the  object  is  to  add  a  sanction  to  that  sub- 
stantive law,  must  partake  of  the  imperfection  or 
obscurity.  It  is  impossible  for  us  to  be  certain  that 
we  have  made  proper  penal  provisions  for  violations 
of  civil  rights  till  we  have  a  complete  knowledge  of 
all  civil  rights ;  and  this  we  cannot  have  while  the 
law  respecting  those  rights  is  either  obscure  or  un- 
settled. As  the  present  state  of  the  civil  law  causes 
perplexity  to  the  legislator  in  framing  the  penal  code, 
so  it  will  occasionally  cause  perplexity  to  the  judges 
in  administering  that  code.  If  it  be  matter  of  doubt 
what  things  are  the  subjects  of  a  certain  right,  in 
whom  that  right  resides,  and  to  what  that  right  ex- 
tends, it  must  also  be  matter  of  doubt  whether  that 
right  has  or  has  not  been  violated. 

For  example,  A.,  without  Z.'s  permission,  shoots 
snipes  on  Z.'s  ground,  and  carries  them  away :  here, 
if  the  law  of  civil  rights  grants  the  property  in  such 
birds  to  any  person  who  can  catch  them,  A.  has  not, 
by  killing  them  and  carrying  them  away,  invaded  Z.'s 
right  of  property.  If,  on  the  other  hand,  the  law  of 
civil  right  declares  such  birds  the  property  of  the 
person  on  whose  lands  they  are,  A.  has  invaded  Z.'s 
right  of  property.  If  it  be  matter  of  doubt  what  the 
state  of  the  civil  law  on  the  subject  actually  is,  it 

VOL.  XI  L 
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must  also  be  matter  of  doubt  whether  A.  has  wronged 
Z.  or  not. 

By  the  English  law,'  pigeons,  while  they  frequent 
a  dove-cote,  are  the  property  of  the  owner  of  the  dove- 
cote. By  the  Roman  law  ^  they  were  not  so.  By  the 
French  law^  they  are  his  property  at  one  time  of  the 
year,  and  not  his  property  at  another.  Here  it  is 
evident  that  the  taking  of  such  a  pigeon,  which  would 
in  England  be  a  violation  of  the  right  of  property, 
would  be  none  in  a  country  governed  by  the  Roman 
law,  and  that,  in  France,  it  would  depend  on  the  time 
of  the  year  whether  it  were  so,  or  not. 

A.  lends  a  horse  to  B.  B.  sells  the  horse  to  Z., 
who  buys  it,  believing  in  good  faith  that  B.  has  a 
right  to  sell  it.  A.  sees  the  horse  feeding.  He  mounts 
it  and  rides  away  with  it.  Here,  if  the  law  of  civil 
rights  provides  that  a  thing  sold  by  one  who  has  no 
right  to  sell  it  shall  nevertheless  be  the  property  of 
a  bond  fide  purchaser,  A.  has  invaded  Z.'s  right  of 
property.  If,  on  the  other  hand,  A.'s  right  is  not 
affected  by  what  has  passed  between  B.  and  Z.,  A. 
does  not  commit  an  infraction  of  Z.'s  right  of  pro- 
perty. If  it  be  doubtful  whether  the  right  to  the 
horse  be  in  A.  or  in  Z.,  it  must  also  be  doubtful  whether 
A.  has  or  has  not  committed  an  infraction  of  Z.'s 
right. 

A  path  running  across  a  field  which  belongs  to  Z. 
has,  during  three  years,  been  used  as  a  public  way. 
A.,  in  spite  of  a  prohibition  from  Z.,  uses  it  as  such. 
Here,  if  by  the  civil  law  an  usage  of  three  years  is 
sufficient  to  create  a  right  of  way,  A.  has  committed 
no  infraction  of  Z.'s  right.  But  if  a  prescription  of 
more  than  three  years,  or  an  express  grant,  be  neces- 

'  Blackstone,  Book  II.  Chap.  25. 

■■^  Columbarum  fera  natura  est,  nee  ad  rem  pertinet,  quod  ex  con- 
suetudine  evolare  et  revolare  solent. — Inst.  Lib.  II.  Tit.  I. 
'  Paillet,  Manuel  de  Droit  Fran9ais. 
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sary  to  create  a  right  of  way,  A.  has  committed  an 
infraction  of  Z.'s  right  of  property, 

A.  discovers  a  mine  on  land  occupied  by  him. 
Here,  if  the  civil  law  assigns  all  minerals  to  the 
occupier  of  the  land,  A.  violates  no  right  of  property 
by  appropriating  the  minerals.  But  if  the  civil  law 
assigns  all  minerals  to  the  Government,  A.  violates 
the  right  of  property  by  such  appropriation. 

The  sea  recedes,  and  leaves  dry  land  in  the  imme- 
diate neighbourhood  of  Z.'s  property.  Z.  cultivates 
the  land.  A.  turns  cattle  on  the  land,  and  destroys 
Z.'s  crops.  Here,  if  the  civil  law  assigns  alluvial 
additions  to  the  occupier  of  the  nearest  land,  A.  is  a 
wrong-doer.  If  it  declares  alluvial  additions  common, 
A.  is  not  a  wrong-doer.  If  it  assigns  alluvial  addi- 
tions to  the  Government,  both  A.  and  Z.  are  wrong- 
doers. If  it  be  uncertain  to  whom  the  law  assigns 
alluvial  additions,  it  must  be  also  uncertain  who  is  the 
wrong-doer,  and  whether  there  be  any  wrong-doer. 

The  substantive  civil  law,  in  the  instances  which 
we  have  given,  is  different  in  different  countries,  and 
in  the  same  country  at  different  times.  As  the  sub- 
stantive civil  law  varies,  the  penal  law,  which  is  added 
as  a  guard  to  the  substantive  civil  law,  must  vary  also. 
And  while  many  important  questions  of  substantive 
civil  right  are  undetermined,  the  Courts  must  occa- 
sionally feel  doubtful  whether  the  provisions  of  the 
penal  code  do  or  do  not  apply  to  a  particular  case. 

It  would  evidently  be  impossible  for  us  to  deter- 
mine in  the  penal  code  all  the  momentous  questions 
of  civil  right  which,  in  the  unsettled  state  of  Indian 
jurisprudence,  will  admit  of  dispute.  We  have,  in- 
deed, ventured  to  take  for  granted  in  our  illustrations 
many  things  which  properly  belong  to  the  domain  of 
the  civil  law,  because,  without  doing  so,  it  would  have 
been    impossible    for   us   to    explain    our  meaning  ; 

but  we  have,  to  the  best  of  our  judgment,  avoided 

L  2 
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questions  respecting  which,  even  in  the  present  state 
of  Indian  jurisprudence,  much  doubt  could  exist.  And 
in  the  text  of  the  law  we  have,  as  closely  as  was  pos- 
sible, confined  ourselves  to  what  is  in  strictness  the 
duty  of  persons  engaged  in  framing  a  penal  code. 
We  have  provided  punishments  for  the  infraction  of 
rights,  without  determining  in  whom  those  rights  vest, 
or  to  what  those  rights  extend.  We  are  inclined  to 
hope  that,  even  if  the  penal  code  should  come  into 
operation  before  the  code  of  civil  rights  has  been 
framed,  the  number  of  cases  in  which  the  want  of  a 
code  of  civil  rights  would  occasion  perplexity  to  the 
criminal  tribunals  will  bear  but  a  very  small  pro- 
portion to  those  in  which  no  such  perplexity  will 
exist. 

All  the  violations  of  the  rights  of  property  which 
we  propose  to  make  punishable  by  this  chapter  fall 
under  one  or  more  of  the  following  heads  : 

1.  Theft. 

2.  Extortion. 

3.  Robbery. 

4.  The   criminal  misappropriation  of  property 

not  in  possession. 

5.  Criminal  breach  of  trust. 

6.  The  receiving  of  stolen  property. 

7.  Cheating. 

8.  Fraudulent  bankruptcy. 

9.  Mischief 

10.  Criminal  trespass. 

All  these  offences  resemble  each  other  in  this, 
that  they  cause,  or  have  some  tendency,  directly  or 
indirectly,  to  cause  some  party  not  to  have  such  a 
dominion  over  property  as  that  party  is  entitled  by 
law  to  have. 

The  first  great  line  which  divides  these  offences 
may  be  easily  traced.  Some  of  them  merely  prevent 
or  disturb  the  enjoyment  of  property  by  one  who  has 
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a  right  to  it.  Others  transfer  property  to  one  who 
has  no  right  to  it.  Some  merely  cause  injury  to  the 
sufferer.  Others,  by  means  of  wrongful  loss  to  the 
sufferer,  cause  wrongful  gain  to  some  other  party. 
The  latter  class  of  offences  are  designated  in  this  code 
as  fraudulent.     (See  clause  16.) 

Every  offence  against  property  may  be  fraudu- 
lently committed  ;  but  theft,  extortion,  robbery,  the 
criminal  misappropriation  of  property  not  in  posses- 
sion, criminal  breach  of  trust,  the  receiving  of  stolen 
property,  fraudulent  bankruptcy  and  cheating,  must  be 
in  all  cases  fraudulently  committed.  Fraud  enters 
into  the  definition  of  every  one  of  these  offences  ;  but 
fraud  does  not  enter  into  the  definition  of  mischief  or 
of  criminal  trespass. 

Theft,  the  criminal  misappropriation  of  property 
not  in  possession,  and  criminal  breach  of  trust,  are  in 
the  great  majority  of  cases  easily  distinguishable.  But 
the  distinction  becomes  fainter  and  fainter  as  we 
approach  the  line  of  demarcation,  and  at  length  the 
offences  fade  imperceptibly  into  each  other.  This 
indistinctness  may  be  greatly  increased  by  unskilful 
legislation  ;  but  it  has  its  origin  in  the  nature  of 
things,  and  in  the  imperfection  of  language,  and 
must  still  remain  in  spite  of  all  that  legislation  can 
effect. 

We  believe  it  to  be  impossible  to  mark  with  pre- 
cision, by  any  words,  the  circumstances  which  consti- 
tute possession.  It  is  easy  to  put  cases  about  which 
no  doubt  whatever  exists,  and  about  which  the  lan- 
guage of  lawyers  and  of  the  multitude  would  be  the 
same.  It  will  hardly  be  doubted,  for  example,  that 
a  gentleman's  watch  lying  on  a  table  in  his  room  is 
in  his  possession,  though  it  is  not  in  his  hand,  and 
though  he  may  not  know  whether  it  is  on  his  writing- 
table  or  on  his  dressing-table.  As  little  will  it  be 
doubted  that  a  watch  which  a  gentleman  lost  a  year 
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ago  on  a  journey,  and  which  he  has  never  heard  of 
since,  is  not  in  his  possession.  It  will  not  be  doubted 
that  when  a  person  gives  a  dinner,  his  silver  forks, 
while  in  the  hands  of  his  guests,  are  still  in  his 
possession  ;  and  it  will  be  as  little  doubted  that  his 
silver  forks  are  not  in  his  possession  when  he  has 
deposited  them  with  a  pawnbroker  as  a  pledge.  But 
between  these  extreme  cases  lie  many  cases  in  which 
it  is  difficult  to  pronounce,  with  confidence,  either 
that  property  is  or  that  it  is  not  in  a  person's  posses- 
sion. 

This  difficulty,  sufficiently  great  in  itself,  would, 
we  conceive,  be  increased  by  laws  which  should  pro- 
nounce that  in  a  set  of  cases  arbitrarily  selected  from 
the  mass,  property  is  in  the  possession  of  some  party 
in  whose  possession,  according  to  the  understanding 
of  all  mankind,  it  is  not.  The  rule  of  English  law 
respecting  what  is  called  breaking  bulk  is  an  instance 
of  what  we  mean.  A  person  who  has  entrusted  a 
hamper  of  wine  to  another  to  carry  to  a  great  dis- 
tance is  not  in  possession  of  that  hamper  of  wine. 
But  if  the  person  in  trust  opens  the  hamper  and  takes 
out  a  bottle,  the  possession,  according  to  the  English 
law  books,  forthwith  flies  back  to  the  distant  owner. 
Mr.  Livingston  has  laid  down  a  rule  of  a  similar  kind, 
the  effect  of  which,  if  we  understand  it  rightly,  is  to 
annul  the  whole  law  of  theft  as  he  has  framed  it,  and 
indeed  to  render  it  impossible  that  theft  can  be  com- 
mitted in  Louisiana.  Theft  is  defined  by  him  to  be 
"  the  fraudulently  taking  of  corporal  personal  pro- 
perty having  some  assignable  value,  and  belonging  to 
another,  from  his  possession  and  without  his  assent." 
But  in  a  subsequent  clause  he  says  that  "  neither  the 
ownership  nor  the  legal  possession  of  property  is 
changed  by  theft  alone,  without  the  circumstances 
required  in  such  case  by  the  civil  code,  in  order  to 
produce  a  change  of  property;  therefore,  stolen  goods, 
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if  fraudulently  taken  from  the  thief,  are  stolen  from 
the  original  proprietor."  But  if  stolen  by  the  second 
thief  from  the  original  proprietor,  they  must,  accord- 
ing to  Mr.  Livingston's  definition  of  theft,  be  taken 
by  the  second  thief  out  of  the  possession  of  the  origi- 
nal proprietor  ;  therefore,  the  first  thief  has  left  them 
in  the  possession  of  the  original  proprietor ;  that  is 
to  say,  the  first  thief  has  not  committed  theft. 

It  will  not  be  imagined  that  we  refer  to  this  in- 
consistency in  the  Code  of  Louisiana,  for  the  purpose 
of  throwing  any  censure  on  the  distinguished  author 
of  that  code.  To  do  so  would  be  unjust,  and  in  us 
especially  most  ungrateful,  and  also  most  imprudent ; 
for  we  are  by  no  means  confident  that  inconsistencies 
quite  as  remarkable  will  not  be  detected  in  the  code 
which  we  now  submit  to  Government.  We  note  this 
error  of  Mr.  Livingston  for  the  purpose  of  showing 
how  dangerous  it  is  for  a  legislator  to  attempt  to 
escape  from  a  difficulty  by  giving  a  technical  sense 
to  an  expression  which  he  nevertheless  continues  to 
use  in  a  popular  sense. 

For  the  purpose  of  preventing  any  difference  of 
opinion  from  arising  in  cases  likely  to  occur  very 
often,  we  have  laid  down  a  few  rules  (see  clauses 
17,  18,  19,)  which  we  believe  to  be  in  accordance 
with  the  general  sense  of  mankind  as  to  what  shall 
be  held  to  constitute  possession.  But,  in  general, 
we  leave  it  to  the  tribunals,  without  any  direction, 
to  determine  whether  particular  property  is  at  a  par- 
ticular time  in  the  possession  of  a  particular  person 
or  not. 

Much  uncertainty  will  still  remain.  This  we  can- 
not prevent.  But  we  can,  as  it  appears  to  us,  prevent 
the  uncertainty  from  producing  any  practical  evil. 
The  provision  contained  in  clause  61  will,  we  think, 
obviate  all  the  inconveniences  which  might  arise 
from  doubts  as  to  the  exact  limits  which  separate 
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theft    from    misappropriation    and    from     breach    of 
trust. 

The  effect  of  that  clause  will  be  to  prevent  the 
judges  from  wasting  their  time  and  ingenuity  in  de- 
vising nice  distinctions.  If  a  case  which  is  plainly 
theft  comes  before  them,  the  offender  will  be  punished 
as  a  thief.  If  a  case  which  is  plainly  breach  of  trust 
comes  before  them,  the  offender  will  be  punished  as 
guilty  of  breach  of  trust.  If  they  have  to  try  a  case 
which  lies  on  the  frontier,  one  of  those  thefts  which 
are  hardly  distinguishable  from  breaches  of  trust, 
or  one  of  those  breaches  of  trust  which  are  hardly 
distinguishable  from  theft,  they  will  not  trouble 
themselves  with  subtle  distinctions,  but,  leaving  it 
undetermined  by  which  name  the  offence  should  be 
called,  will  proceed  to  determine  what  is  infinitely  of 
greater  importance,  what  shall  be  the  punishment. 

In  theft,  as  we  have  defined  it,  the  object  of  the 
offender  always  is  to  take  property  which  is  in  the 
possession  of  a  person  out  of  that  person's  posses- 
sion ;  nor  have  we  admitted  a  single  exception  to 
this  rule.  In  the  great  majority  of  cases,  our  classi- 
fication will  coincide  with  the  popular  classification. 
But  there  are  a  few  aggravated  cases  of  what  we 
designate  as  misappropriation  and  breach  of  trust, 
which  bear  such  an  affinity  to  theft  that  it  may  seem 
idle  to  distinguish  them  from  thefts  ;  and  it  certainly 
v/ould  be  idle  to  distinguish  such  cases  from  thefts  if 
the  distinction  were  made  with  a  view  to  those  cases 
alone.  But,  as  we  have  a  line  of  distinction  which  we 
think  it  desirable  to  maintain  in  the  great  majority  of 
cases,  we  think  it  desirable  also  to  maintain  that  line 
in  a  few  cases  in  which  it  may  separate  things  which 
are  of  a  very  similar  description. 

One  offence  which  it  may  be  thought  that  we 
ought  to  have  placed  among  thefts  is  the  pillaging 
of  property  during  the  interval  which  elapses  between 
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the  time  when  the  possessor  of  the  property  dies,  and 
the  time  when  it  comes  into  the  possession  of  some 
person  authorized  to  take  charge  of  it.  This  crime, 
in  our  classification,  falls  under  the  head,  not  of  theft, 
but  of  misappropriation  of  property  not  in  possession. 

The  ancient  Roman  jurists  viewed  it  in  the  same 
light.  The  property  taken  under  such  circumstances, 
they  argued,  being  in  no  person's  possession,  could 
not  be  taken  out  of  any  person's  possession.  The 
taking,  therefore,  was  noX.  furtum,  but  belonged  to  a 
separate  head,  called  the  crimen  expilatce  h(zreditatis} 
The  French  lawyers,  however,  long  ago  found  out 
a  legal  fiction  by  means  of  which  this  offence  was 
treated  as  theft  in  those  parts  of  France  where  the 
Roman  law  was  in  force.^  Mr.  Livingston's  defini- 
tion of  theft  appears  to  us  to  exclude  this  species  of 
offence,  nor  indeed  do  we  think  that  it  could  be 
reached  by  any  provision  of  his  code.  That  it  ought 
to  be  punished  with  severity  under  some  name  or 
other  is  indisputable.  By  what  name  it  should  be 
designated  may  admit  of  some  dispute.  If  we  call 
it  theft,  we  speak  the  popular  language.  If  we  call 
it  misappropriation  of  property  not  in  possession,  we 
avoid  an  anomaly,  and  maintain  a  line  which,  in  the 
great  majority  of  cases,  is  reasonable  and  convenient. 
On  the  whole,  we  are  inclined  to  maintain  this  line. 

Again,  a  carrier  who  opens  a  letter  entrusted  to 
his  charge,  and  takes  thence  a  bank  note,  would 
be  commonly  called  a  thief.  It  is  certain  that  his 
offence  is  not  morally  distinguishable  from  theft. 
Here,  however,  as  before,  we  think  it  expedient  to 
maintain  our  general  rule ;  and  we  therefore  desig- 
nate the  offence  of  the  carrier  not  as  theft,  but  as 
criminal  breach  of  trust. 

The  illustrations  which  we  have  appended  to  the 
provisions  respecting  theft,  the  misappropriation  of 

'  Justinian,  Dig.  Lib.  XLVII.  Tit.  19.  ^  Domat.  Sup.  III. 
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property  not  in  possession,  and  breach  of  trust, 
will,  we  hope,  sufficiently  explain  to  his  Lordship  in 
Council  the  reasons  for  most  of  those  provisions. 

It  may  possibly  be  remarked,  that  we  have  not, 
like  Mr.  Livingston,  made  it  part  of  our  definition 
of  theft,  that  the  property  should  be  of  some  assign- 
able value.  We  would,  therefore,  observe  that  we 
have  not  done  so  only  because  we  conceive  that  the 
law,  as  framed  by  us,  obtains  the  same  end  by  a 
different  road.  By  one  of  the  general  exceptions 
which  we  have  proposed  (clause  73),  it  is  provided, 
that  nothing  shall  be  an  offence  by  reason  of  any 
harm  which  it  may  cause,  or  be  intended  to  cause, 
or  be  known  to  be  likely  to  cause,  if  the  whole  of 
that  harm  be  so  slight  that  no  person  of  ordinary 
sense  and  temper  would  complain  of  such  harm. 
This  provision  will  prevent  the  law  of  theft  from 
being  abused  for  the  purpose  of  punishing  those 
venial  violations  of  the  right  of  property  which  the 
common  sense  of  mankind  readily  distinguishes  from 
crimes,  such  as  the  act  of  a  traveller  who  tears  a  twig 
from  a  hedge,  of  a  boy  who  takes  stones  from  another 
person's  ground  to  throw  at  birds,  of  a  servant  who 
dips  his  pen  in  his  master's  ink.  It  does  not  appear 
to  us  that  any  further  rule  on  this  subject  is  neces- 
sary. 

The  offence  of  extortion  is  distinguished  from 
the  three  offences  which  we  have  been  considering 
by  this  obvious  circumstance,  that  it  is  committed  by 
the  wrongful  obtaining  of  a  consent.  In  one  single 
class  of  cases,  theft  and  extortion  are  in  practice 
confounded  together  so  inextricably,  that  no  judge, 
however  sagacious,  could  discriminate  between  them. 
This  class  of  cases  therefore  has,  in  all  systems  of 
jurisprudence  with  which  we  are  acquainted,  been 
treated  as  a  perfectly  distinct  class  ;  and  we  think 
that  this  arrangement,  though  somewhat  anomalous, 
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is  strongly  recommended  by  convenience.     We  have 
therefore  made  robbery  a  separate  crime. 

There  can  be  no  case  of  robbery  which  does  not 
fall  within  the  definition  either  of  theft  or  of  extor- 
tion ;  but  in  practice  it  will  perpetually  be  matter  of 
doubt  whether  a  particular  act  of  robbery  was  a  theft 
or  an  extortion.  A  large  proportion  of  robberies  will 
be  half  theft,  half  extortion.  A.  seizes  Z.,  threatens 
to  murder  him,  unless  he  delivers  all  his  property, 
and  begins  to  pull  off  Z.'s  ornaments.  Z.  in  terror 
begs  that  A.  will  take  all  he  has,  and  spare  his  life, 
assists  in  taking  off  his  ornaments,  and  delivers  them 
to  A.  Here,  such  ornaments  as  A.  took  without  Z.'s 
consent  are  taken  by  theft.  Those  which  Z.  delivered 
up  from  fear  of  death  are  acquired  by  extortion.  It 
is  by  no  means  improbable  that  Z.'s  right-arm  brace- 
let may  have  been  obtained  by  theft,  and  left-arm 
bracelet  by  extortion  ;  that  the  rupees  in  Z.'s  girdle 
may  have  been  obtained  by  theft,  and  those  in  his 
turban  by  extortion.  Probably  in  nine-tenths  of  the 
robberies  which  are  committed,  something  like  this 
actually  takes  place,  and  it  is  probable  that  a  few 
minutes  later  neither  the  robber  nor  the  person 
robbed  would  be  able  to  recollect  in  what  propor- 
tions theft  and  extortion  were  mixed  in  the  crime ; 
nor  is  it  at  all  necessary  for  the  ends  of  justice  that 
this  should  be  ascertained.  For  though,  in  general, 
the  consent  of  a  sufferer  is  a  circumstance  which  very 
materially  modifies  the  character  of  the  offence,  and 
which  ought,  therefore,  to  be  made  known  to  the 
courts,  yet  the  consent  which  a  person  gives  to  the 
taking  of  his  property  by  a  ruffian  who  holds  a  pistol 
to  his  breast  is  a  circumstance  altogether  immaterial. 

His  Lordship  in  Council  will  perceive  that  we 
have  provided  punishment  of  exemplary  severity 
for  that  atrocious  crime  which  is  designated  in  the 
Regulations  of  Bengal  and  Madras  by  the  name  of 
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Dacoity.  This  name  we  have  thought  it  convenient 
to  retain,  for  the  purpose  of  denoting,  not  only  actual 
gang-robbery,  but  the  attempting  to  rob  when  such 
an  attempt  is  made  or  aided  by  a  gang. 

The  law  relating  to  the  offence  of  receiving  stolen 
goods  appears  to  require  no  comment. 

The  offence  of  cheating  must,  like  that  of  ex- 
tortion, be  committed  by  the  wrongful  obtaining  of 
a  consent.  The  difference  is,  that  the  extortioner 
obtains  the  consent  by  intimidation,  and  a  cheat  by 
deception.  There  is  no  offence  in  the  code  with 
which  we  have  found  it  so  difficult  to  deal  as  that 
of  cheating.  It  is  evident  that  the  practising  of 
intentional  deceit  for  purposes  of  gain  ought  some- 
times to  be  punished.  It  is  equally  evident  that  it 
ought  not  always  to  be  punished.  It  will  hardly  be 
disputed  that  a  person  who  defrauds  a  banker  by 
presenting  a  forged  check,  or  who  sells  ornaments  of 
paste  as  diamonds,  may  with  propriety  be  made  liable 
to  severe  penalties.  On  the  other  hand,  to  punish 
every  defendant  who  obtains  pecuniary  favours  by 
false  professions  of  attachment  to  a  patron  ;  every 
legacy  hunter  who  obtains  a  bequest  by  cajoling  a 
rich  testator ;  every  debtor  who  moves  the  com- 
passion of  his  creditors  by  overcharged  pictures  of 
his  misery  ;  every  petitioner  who,  in  his  appeals  to 
the  charitable,  represents  his  distresses  as  wholly 
unmerited,  when  he  knows  that  he  has  brought 
them  on  himself  by  intemperance  and  profusion, 
would  be  highly  inexpedient.  In  fact,  if  all  the 
misrepresentations  and  exaggerations  in  which  men 
indulge  for  the  purpose  of  gaining  at  the  expense 
of  others  were  made  crimes,  not  a  day  would  pass 
in  which  many  thousands  of  buyers  and  sellers  would 
not  incur  the  penalties  of  the  law.  It  happens  hourly 
that  an  article  which  is  worth  ten  rupees  is  affirmed 
by  the  seller  to  be  cheap  at  twelve  rupees  and  by 
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the  buyer  to  be  dear  at  eight  rupees.  The  seller 
comes  down  to  eleven  rupees,  and  declares  that  to  be 
his  last  word  ;  the  buyer  rises  to  nine,  and  says  that 
he  will  go  no  higher  ;  the  seller  falsely  pretends  that 
the  article  is  unusually  good  of  its  kind,  the  buyer 
that  it  is  unusually  bad  of  its  kind  ;  the  seller  that 
the  price  is  likely  soon  to  rise,  the  buyer  that  it  is 
likely  soon  to  fall.  Here  we  have  deceptions  prac- 
tised for  the  sake  of  gain,  yet  no  judicious  legislator 
would  punish  these  deceptions.  A  very  large  part  of 
the  ordinary  business  of  life  is  conducted  all  over  the 
world,  and  nowhere  more  than  in  India,  by  means  of 
a  conflict  of  skill,  in  the  course  of  which  deception 
to  a  certain  extent  perpetually  takes  place.  The 
moralist  may  regret  this  ;  but  the  legislator  sees  that 
the  result  of  the  attempts  of  the  buyer  and  seller  to 
gain  an  unfair  advantage  over  each  other  is  that,  in 
the  vast  majority  of  cases,  articles  are  sold  for  the 
prices  which  it  is  desirable  that  they  should  fetch  ; 
and  therefore  he  does  not  think  it  necessary  to 
interfere.  It  is  enough  for  him  to  know  that  all 
this  great  mass  of  falsehood  practically  produces 
the  same  effect  which  would  be  produced  by  truth  ; 
and  that  any  law  directed  against  such  falsehood 
would  in  all  probability  be  a  dead  letter,  and  would, 
if  carried  into  rigorous  execution,  do  more  mischief 
in  a  nionth  than  all  the  lies  which  are  told  in  the 
making  of  bargains  throughout  all  the  bazaars  of 
India  produce  in  a  century. 

If,  then,  it  be  admitted  that  many  deceptions 
committed  for  the  sake  of  gain  ought  to  be  punished, 
and  that  many  such  deceptions  ought  not  to  be 
punished,  where  ought  the  line  to  run  ? 

It  appears  to  us  that  the  line  which  we  have 
drawn  is  correct  in  theory  ;  that  it  is  not  more  in- 
convenient in  practice  than  any  other  line  must  be 
which    can  be    drawn  while  the  civil  law  of   India 
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remains  in  its  present  state,  and  that  it  will  be 
unexceptionable  whenever  the  civil  law  of  India 
shall  be  ascertained,  digested  and  corrected. 

We  propose  to  make  it  cheating  to  obtain  pro- 
perty by  deception  in  all  cases  where  the  property 
is  fraudulently  obtained  ;  that  is  to  say,  in  all  cases 
where  the  intention  of  the  person  who  has  by  deceit 
obtained  the  property  was  to  cause  a  distribution  of 
property  which  the  law  pronounces  to  be  a  wrongful 
distribution,  and  in  no  other  case  whatever.  How- 
ever immoral  a  deception  may  be,  we  do  not  con- 
sider it  as  an  offence  against  the  rights  of  property 
if  its  object  is  only  to  cause  a  distribution  of  pro- 
perty which  the  law  recognizes  as  rightful.  A  few 
examples  will  show  the  way  in  which  this  principle 
will  operate. 

A.  intentionally  deceives  Z.  into  a  belief  that  he 
is  strongly  attached  to  Z.  A.  thus  induces  Z.  to 
make  a  will,  by  which  a  large  legacy  is  left  to  A. 
Here  A.'s  conduct  is  immoral  and  scandalous.  But 
still  A.  has  a  legal  right  on  Z.'s  death  to  receive  the 
legacy.  Even  if  the  clearest  proofs  of  A.'s  insincerity 
are  laid  before  a  tribunal,  even  if  A.  in  open  court 
avows  his  insincerity,  the  will  cannot,  on  that  account, 
be  set  aside.  The  gain,  therefore,  which  A.  obtains 
under  Z.'s  will  is  not,  in  the  legal  sense  of  the  expres- 
sion, wrongful  gain.  He  has  practised  deception.  He 
has  thus  caused  gain  to  himself  and  loss  to  others. 
But  that  gain  is  a  gain  to  which  the  civil  law  declares 
him  entitled,  and  which  the  civil  law  will  assist  him 
to  recover  if  it  be  withheld  from  him.  That  loss  is 
a  loss  with  which  the  civil  law  declares  that  the  losers 
must  put  up.  A.  therefore  has  not  committed  the 
offence  of  cheating  under  our  definition. 

But  suppose  that  the  civil  law  should  contain,  as 
we  think  that  it  ought  to  contain,  a  provision  de- 
claring null  a  will  made  in  favour  of  strangers  by  a 
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testator  who  erroneously  believed  his  children  to  be 
dead  ;  and  suppose  that  A.  intentionally  deceives  Z. 
into  a  belief  that  Z.'s  only  son  has  been  lost  at  sea, 
and  by  this  deception  induces  Z.  to  make  a  will  by 
which  every  thing  is  left  to  A.  Here  the  case  will  be 
different.  The  will  being  null,  any  property  which  A. 
could  obtain  under  that  will  would  be  property  which 
he  had  no  legal  right  so  to  obtain,  and  to  which 
another  person  had  a  legal  right.  The  object  of  A. 
has  therefore  been  wrongful  gain  to  himself,  attended 
with  wrongful  loss  to  another  party.  A.  has,  there- 
fore, under  our  definition,  been  guilty  of  cheating. 

Again,  take  the  case  which  we  before  put,  of  a 
buyer  and  a  seller.  They  have  told  each  other  many 
untruths,  but  none  of  those  untruths  was  such  as, 
after  the  article  had  been  delivered  and  the  price 
paid,  would  be  held  by  a  civil  court  to  be  a  ground 
for  pronouncing  that  either  of  them  possessed  what 
he  had  no  right  to  possess.  Though  the  buyer  has 
falsely  depreciated  the  article,  yet  when  he  takes  it 
and  pays  for  it,  the  legal  right  to  it  is  transferred  to 
him,  as  well  as  the  possession.  Though  the  seller  has 
falsely  extolled  the  article,  yet  when  he  receives  the 
price  and  delivers  the  article,  the  legal  right  to  the 
price  passes  with  the  possession.  However  censur- 
able, in  a  moral  point  of  view,  the  deceptions  prac- 
tised by  both  may  have  been,  yet  those  deceptions 
were  intended  to  produce  a  distribution  of  property 
strictly  legal.  Neither  the  buyer  nor  the  seller,  there- 
fore, has  been  guilty  of  cheating.  But  if  the  seller  has 
produced  a  sample  of  the  article,  and  has  falsely  as- 
sured the  buyer  that  the  article  corresponds  to  that 
sample,  the  case  is  different.  If  the  article  does  not 
correspond  to  the  sample,  the  buyer  is  entitled  to 
have  the  purchase-money  back.  The  seller  has  taken 
and  kept  the  purchase-money  without  having  a  legal 
right  to  take  or  keep  it,  and  it  may  be  recovered  from 
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him  by  a  legal  proceeding.  His  gain  is  therefore 
wrongful,  and  is  attended  with  wrongful  loss  to  the 
buyer.  He  is  therefore  guilty  of  cheating  under  the 
definition. 

So  if  the  seller  passes  off  ornaments  of  paste  on 
the  buyer  for  diamonds,  the  price  which  the  seller 
receives  is  a  price  to  which  he  has  no  right,  and 
which  the  buyer  may  recover  from  him  by  an  action. 
Here,  therefore,  the  object  of  the  seller  has  been 
wrongful  gain  attended  with  wrongful  loss  to  the 
buyer.     The  seller  is  therefore  guilty  of  cheating. 

So  if  the  buyer,  intending  to  acquire  possession  of 
the  goods  without  paying  for  them,  induces  the  seller 
by  deception  to  take  a  note  which  the  buyer  knows 
will  be  dishonoured,  the  buyer  is  guilty  of  cheating. 
His  object  is  to  retain  in  his  own  possession  money 
which  he  is  legally  bound  to  pay  to  the  seller.  The 
gain  which  he  makes  by  retaining  the  money  is 
wrongful  gain,  and  is  attended  with  wrongful  loss 
to  the  seller.  He  is,  therefore,  within  the  definition. 
Whether  the  principle  on  which  this  part  of  the 
law  is  framed  be  a  sound  principle,  is  a  question 
which  will  be  best  determined  by  examining,  first, 
whether  our  definition  excludes  any  thing  that  ought 
to  be  included,  and,  secondly,  whether  it  includes  any 
thing  that  ought  to  be  excluded. 

It  can  scarcely,  we  think,  be  contended  that  our 
definition  excludes  any  thing  that  ought  to  be  in- 
cluded. For  surely  it  would  be  unreasonable  to 
punish,  as  an  offence  against  the  right  of  property, 
an  act  which  has  caused,  and  was  intended  to  cause, 
a  distribution  of  property  which  the  law  declares  to 
be  right,  and  refuses  to  disturb.  If  such  an  act  be  an 
offence,  it  must  be  an  offence  on  some  ground  distinct 
from  the  effect  which  it  produces  on  the  state  of  pro- 
perty. Thus,  if  a  person  to  whom  a  debt  is  due, 
thinking  that  he  shall  obtain  payment  more  easily 
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if  he  assumes  the  appearance  of  being  in  the  public 
service,  wears  a  badge  of  office  which  he  has  no  right 
to  wear  when  he  goes  to  make  his  demand,  he  is 
guilty  of  the  offence  defined  in  clause  150  ;  but  if  he 
gains  only  what  he  has  a  legal  right  to  possess,  if  he 
deprives  the  debtor  only  of  that  which  the  debtor  has 
no  legal  right  to  retain,  he  is  not  a  wrong-doer  as 
respects  property,  inasmuch  as  he  has  only  rectified  a 
wrong  distribution  of  property. 

Indeed,  it  appears  to  us  that  there  is  the  strongest 
objection  to  punishing  a  man  for  a  deception,  and  yet 
allowing  him  to  retain  what  he  has  gained  by  that 
deception.  What  the  civil  law  ought  to  say  may  be 
doubtful.  But  there  can  be  no  doubt  that  the  civil 
and  criminal  law  ought  to  say  the  same  thing  ;  that 
the  one  ought  not  to  invite  while  the  other  repels  ; 
that  the  code  ought  not  to  be  divided  against  itself. 
To  send  a  person  to  prison  for  obtaining  a  sum  of 
money,  and  yet  to  suffer  him  to  keep  that  sum  of 
money,  is  to  hold  out  at  once  motives  to  deter  and 
motives  to  incite.  Humanity  requires  that  punish- 
ment should  be  the  last  resource,  a  resource  only 
employed  when  no  other  means  can  be  found  of  pro- 
ducing the  desired  effect.  Penal  laws  clearly  ought 
not  to  be  made  for  the  preventing  of  deception,  if 
deception  could  be  prevented  by  means  of  the  civil 
code.  To  tempt  men,  therefore,  to  deceive  by  means 
of  the  civil  code,  and  then  to  punish  them  for  deceiv- 
ing, is  contrary  to  every  sound  principle. 

We  are,  therefore,  not  apprehensive  that  we  shall 
be  thought  to  have  granted  impunity  to  any  decep- 
tion which  ought  to  be  punished  as  cheating. 

But  it  is  possible  that  our  definition  may  be 
thought  to  include  much  that  ought  to  be  excluded. 
It  certainly  includes  many  acts  which  are  not  punish- 
able by  the  law  of  England  or  of  France.  We  pro- 
pose to  punish  as  guilty  of  cheating  a  man  who,  by 
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false  representations,  obtains  a  loan  of  money,  not 
meaning  to  repay  it ;  a  man  who,  by  false  repre- 
sentations, obtains  an  advance  of  money,  not  meaning 
to  perform  the  service  or  to  deliver  the  article  for 
which  the  advance  is  given  ;  a  man  who,  by  falsely 
pretending  to  have  performed  work  for  which  he  was 
hired,  obtains  pay  to  which  he  is  not  entitled. 

In  all  these  cases  there  is  deception.  In  all,  the 
deceiver's  object  is  fraudulent.  He  intends  in  all 
these  cases  to  acquire  or  retain  wrongful  possession 
of  that  to  which  some  other  person  has  a  better  claim, 
and  which  that  other  person  is  entitled  to  recover  by 
law.  In  all  these  cases,  therefore,  the  object  has  been 
wrongful  gain,  attended  with  wrongful  loss.  In  all, 
therefore,  there  has,  according  to  our  definition,  been 
cheating.  We  cannot  see  why  such  acts  as  these 
should  be  treated  as  mere  civil  injuries, — why  they 
should  be  classed  with  the  jnere  non-payment  of  a 
debt,  and  the  mere  non-performance  of  a  contract. 
They  are  infractions  of  a  legal  right  effected  by  de- 
liberate dishonesty.  They  are  more  pernicious  than 
most  of  the  acts  which  will  be  punishable  under  our 
code.  They  indicate  more  depravity,  more  want  of 
principle,  more  want  of  shame  than  most  of  the  acts 
which  will  be  punishable  under  our  code.  We  punish 
the  man  who  gives  another  an  angry  push.  We  punish 
the  man  who  locks  another  up  for  a  morning.  We 
punish  the  man  who  makes  a  sarcastic  epigram  on 
another.  We  punish  the  man  who  merely  threatens 
another  with  outrage.  And  surely  the  man  who,  by 
premeditated  deceit,  enriches  himself  to  the  wrongful 
loss,  perhaps  to  the  utter  ruin,  of  another  is  not  less 
deserving  of  punishment. 

That  some  deceptions  of  this  sort  ought  to  be 
punished  is  admitted.  But  almost  every  argument 
which  can  be  urged  for  punishing  any  is  an  argument 
for  punishing  all.     The  line  between  wilful  fraudulent 
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deception  and  good  faith  is  a  plain  line.     If  there  is 
any  difficulty  in  applying  it,  that  difficulty  will  arise, 
not  from  any  defect  in  the  line,  but  from  the  want  of 
evidence  in  particular  cases.     But  we  are  unable  to 
find  any  reason  for  distinguishing  one  sort  of  fraudu- 
lent deception  from  another  sort.    The  French  Courts 
apply  a  test  which  appears  to  us  to  be  very  objec- 
tionable.    They  have  decided  that  it  is  not  escroquerie 
to  cheat  by  false  promises,  or  by  exciting  chimerical 
hopes,  unless  the  sufferer  had  reasons  of  weight  for 
believing   that   the   promises  were  sincere,   and   the 
hopes  well  grounded.^    This  rule  seems  to  us  to  be 
a  license  for  deception  granted  to  cunning  against 
simplicity.     A  weak   and  credulous  person  is  more 
easily  imposed  on  than  a  judicious  and    discerning 
person.     And   just  so  an  infant  is  poisoned  with  a 
dose  of  laudanum  which  would  hardly  put  a  grown 
person  to  sleep ;  yet  the  poisoner  is  a  murderer :  a 
pregnant  woman  is  grievously  hurt  by  a  blow  which 
would  make  no  impression  on  a  boxer  ;  yet  the  person 
who  gives  such  a  blow  is  punished  with  exemplary 
severity.   The  law  in  such  cases  inquires  only  whether 
the  harm  has  been  voluntarily  caused  or  no.     And 
why  should    the  violation  by  deceit  of  the  right  of 
property  be  treated  differently?     The  deceiver  pro- 
portions his  artifices  to  the  mental  strength  of  those 
whom  he  has  to  deal  with,  just  as  the  poisoner  pro- 
portions his  drugs  to  their  bodily  strength  ;  and  we 
see  no  more  reason  for  exempting  the  deceiver  from 
punishment,  because  he  has  effected  his  purpose  by 
a  gross  fiction  which  could  have  duped  only  a  weak 
person,  than  for  exempting  the  poisoner  from  punish- 
ment because  he  has  effected  his  purpose  with  a  few 
drops  of  laudanum,  which  could  have  been  fatal  only 
to  a  young  child. 

'  Paillet,  Manuel  de  Droit  Fran9ais.      Note  on  clause  408  of  the 
Penal  Code. 
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Some  persons  may  be  startled  at  our  proposing 
to  punish  as  a  cheat  every  man  who  obtains  a  loan 
by  making  promises  of  payment  which  he  does  not 
mean  to  keep.  But  let  it  be  considered  that  a  debtor, 
though  he  may  have  contracted  his  debts  honestly, 
though  it  may  be  from  absolute  inability  that  he  does 
not  pay  them,  though  his  misfortunes  may  be  the 
effect  of  no  want  of  industry  or  caution  on  his  part, 
is  now  actually  liable  to  imprisonment.  Surely  it  is 
unreasonable  to  detain  in  prison  the  man  who,  by 
mere  misfortune,  has  involuntarily  violated  the  rights 
of  property,  and  to  leave  unpunished  the  man  who 
has  voluntarily,  and  by  wilful  deceit,  attacked  those 
rights,  if  only  he  is  lucky  enough  to  have  money  to 
satisfy  the  demands  on  him. 

For  example  :  A.  and  B.  both  borrow  money 
from  Z.  A.  obtains  it  by  boasting  falsely  of  his  great 
means,  of  the  large  remittances  which  he  looks  for 
from  England,  of  his  expectations  from  rich  rela- 
tions, of  the  promises  of  preferment  which  he  has 
received  from  the  Government.  Having  obtained  it, 
he  secretly  embarks  on  board  of  a  ship,  intending 
to  abscond  without  repaying  what  he  has  borrowed. 
B.,  on  the  other  hand,  has  obtained  a  loan  without 
the  smallest  misrepresentation,  and  fully  purposes  to 
repay  it.  The  failure  of  an  agency  house  in  which 
all  his  funds  were  placed  renders  it  impossible  for 
him  to  meet  his  engagements.  Can  it  be  doubted 
which  of  these  two  debtors  ought  rather  to  be  sent 
to  prison  ?  Can  it  be  doubted  that  A.  is  a  proper 
subject  of  punishment,  and  that  B.  is  not  so  ?  Yet 
at  present  A.,  if  he  is  arrested  before  the  ship  sails, 
and  lays  down  the  money,  enjoys  entire  impunity, 
while  B.  may  pass  years  in  a  gaol.  It  would  be 
improper  for  us  here  to  discuss  at  length  the  question 
of  imprisonment  for  debt.  But  it  seems  clear  that 
whether  it  be  or  be  not  proper  that  a  debtor,  as  such, 
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should  be  imprisoned,  a  distinction  ought  to  be 
made  between  the  honest  and  dishonest  debtor.  We 
are  inclined  to  believe  that  the  indiscriminate  im- 
prisonment of  all  debtors  would  be  found  to  be 
unnecessary  if  this  distinction  were  made.  But 
while  they  are  all  put  on  the  same  footing,  the  law 
must  be  formed  upon  a  rough  calculation  of  the 
chances  of  dishonesty.  All  must  be  treated  worse 
than  honest  debtors  ought  to  be  treated,  because 
none  are  treated  so  severely  as  dishonest  debtors 
ought  to  be  treated.  A  respectable  man  must  be  im- 
prisoned for  a  storm,  a  bad  season,  or  a  fire,  because 
his  dishonest  neighbour  is  not  liable  to  criminal 
proceedings  for  cheating.  We  are  satisfied  that  the 
only  way  to  get  rid  of  imprisonment  for  debt,  as 
debt,  is  to  extend  the  penal  law  on  the  subject  of 
cheating  in  a  manner  similar  to  that  in  which  we 
propose  to  extend  it. 

The  provisions  which  we  have  framed  on  the 
subject  of  fraudulent  bankruptcy  are  necessarily  im- 
perfect, and  must  remain  so,  until  the  whole  of  that 
important  part  of  the  law  has  undergone  an  entire 
revision. 

The  provisions  which  we  propose  on  the  subject 
of  mischief  do  not  appear  to  us  to  require  any 
explanation. 

We  have  given  the  name  of  trespass  to  every 
usurpation,  however  slight,  of  dominion  over  pro- 
perty. We  do  not  propose  to  make  trespass,  as 
such,  an  offence,  except  when  it  is  committed  in 
order  to  the  commission  of  some  offence  injurious 
to  some  person  interested  in  the  property  on  which 
the  trespass  is  committed,  or  for  the  purpose  of 
causing  annoyance  to  such  a  person.  Even  then 
we  propose  to  visit  it  with  a  light  punishment,  un- 
less it  be  attended  with  aggravating  circumstances. 

These  aggravating  circumstances  are  of  two  sorts, 
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Criminal  trespass  may  be  aggravated  by  the  way  in 
which  it  is  committed.  It  may  also  be  aggravated 
by  the  end  for  which  it  is  committed. 

There  is  no  sort  of  property  which  it  is  so  de- 
sirable to  guard  against  unlawful  intrusion  as  the 
habitations  in  which  men  reside,  and  the  buildings 
in  which  they  keep  their  goods.  The  offence  of 
trespassing  on  these  places  we  designate  as  house- 
trespass,  and  we  treat  it  as  an  aggravated  form  of 
criminal  trespass. 

House-trespass,  again,  may  be  aggravated  by 
being  committed  in  a  surreptitious  or  in  a  violent 
manner.  The  former  aggravated  form  of  house- 
trespass  we  designate  as  lurking  house-trespass  ;  the 
latter  we  designate  as  house-breaking.  Again,  house- 
trespass,  in  every  form,  may  be  aggravated  by  the 
time  at  which  it  is  committed.  Trespass  of  this  sort 
has,  for  obvious  reasons,  always  been  considered  as  a 
more  serious  offence  when  committed  by  night  than 
when  committed  by  day.  Thus  we  have  four  aggra- 
vated forms  of  that  sort  of  criminal  trespass  which  we 
designate  as  house-trespass,  lurking  house-trespass, 
house-breaking,  lurking  house-trespass  by  night,  and 
house-breaking  by  night. 

These  are  aggravations  arising  from  the  way  in 
which  the  criminal  trespass  is  committed.  But  crimi- 
nal trespass  may  also  be  aggravated  by  the  end  for 
which  it  is  committed.  It  may  be  committed  for  a 
frolic.  It  may  be  committed  in  order  to  a  murder. 
It  may  also  often  happen  that  a  criminal  trespass 
which  is  venial,  as  respects  the  mode,  may  be  of  the 
greatest  enormity  as  respects  the  end  ;  and  that  a 
criminal  trespass  committed  in  the  most  reprehen- 
sible mode,  may  be  committed  for  an  end  of  no  great 
atrocity.  Thus  A.  may  commit  house-breaking  by 
night  for  the  purpose  of  playing  some  idle  trick  on 
the  inmates  of  a  dwelling.     B.  may  commit  simple 
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criminal  trespass  by  merely  entering  another's  field 
for  the  purpose  of  murder  or  gang-robbery.  Here 
A.  commits  trespass  in  the  worst  way.  B.  commits 
trespass  with  the  worst  object.  In  our  provisions 
we  have  endeavoured  to  combine  the  aggravating 
circumstances  in  such  a  way  that  each  may  have  its 
due  effect  in  settling  the  punishment. 


NOTE  (O). 

ON   THE   CHAPTER   OF  THE   ILLEGAL  PURSUIT 
OF   LEGAL  RIGHTS. 

This  chapter  is  intended  to  prevent  the  enforcing  of 
just  claims  by  means  which  are  so  liable  to  be  abused 
that,  even  when  used  for  an  honest  end,  they  ought 
not  to  be  tolerated.  A  creditor,  for  example,  who 
has  repeatedly  in  vain  urged  his  debtor  to  pay  him, 
finds  that  he  has  no  chance  of  recovering  his  money 
without  a  troublesome  and  expensive  lawsuit.  He 
accordingly  seizes  on  property  belonging  to  the 
debtor,  sells  it,  keeps  only  just  as  much  as  will 
satisfy  the  debt,  and  sends  back  the  surplus  to  the 
debtor.  This  act  is  distinguished  from  theft  by  one 
of  the  broadest  lines  of  demarcation  which  can  be 
found  in  the  code.  It  is  not  a  fraudulent  act.  It  is 
intended  to  correct  a  wrongful  distribution  of  pro- 
perty, to  do  what  the  courts  of  law,  if  recourse  were 
had  to  them,  would  order  to  be  done.  Public  feeling 
would  be  shocked  if  such  a  creditor  were  called  by 
the  ignominious  name  of  a  thief. 

At  the  same  time,  it  cannot  be  doubted  that  it 
would  be  most  dangerous  to  allow  men  to  pronounce 
judgment,  however  honestly,  in  their  own  favour,  and 
to  proceed  to  take  property  in    execution   for   the 


m 


168  Notes  on  the 

purpose  of  satisfying  that  judgment.  A  specific  thing, 
indeed,  which  a  man  has  a  right  to  possess,  it  is  no 
offence  in  him  to  take  wherever  he  finds  it.  He  may 
commit  other  offences  in  order  to  take  it.  But  the 
mere  taking  is  no  crime  at  all.  If  Z.  has  borrowed 
A.'s  horse,  and  illegally  refuses  to  return  it,  it  is  no 
offence  at  all  in  A.  to  take  the  horse  if  he  sees  it 
feeding  by  the  roadside.  If  A.  enters  Z.'s  stable  in 
order  to  take  it,  he  may  commit  house-trespass,  but 
he  commits  no  theft.  If  A.  knocks  Z.  down  in  order 
to  take  it,  he  may  be  guilty  of  assault,  or  of  volun- 
tarily causing  bodily  hurt,  but  he  commits  no  robbery. 
This  license,  as  it  appears  to  us,  must  be  confined  to 
cases  in  which  specific  things  are  taken.  In  such 
cases  the  chance  of  abuse  is  very  small.  But  where 
one  thing  is  due,  and  another  is  taken,  where  a  man 
seizes  on  another's  furniture  in  satisfaction  of  a  pro- 
missory note,  or  drives  away  another's  cattle  by  way 
of  paying  himself  for  a  suit  of  clothes,  the  case  is  very 
different.  Honest  men  so  often  think  themselves  en- 
titled to  more  than  a  court  of  justice  would  award 
to  them,  that  it  will  be  difficult  to  say,  in  cases  in 
which  the  taker  really  has  a  plausible  claim,  and  in 
which  the  value  of  what  has  been  taken  is  not  out  of 
all  proportion  to  the  value  of  what  is  claimed,  that 
the  taker  has  acted  dishonestly.  In  such  cases,  there- 
fore, we  think  it  absolutely  necessary  to  provide  a 
punishment  for  the  illegal  pursuit  of  legal  rights. 
We  observe  that  the  French  Courts  have  decided 
that  the  taking  of  property  by  a  creditor  in  good 
faith,  for  the  purpose  of  paying  himself,  is  not  theft ; 
and  this  decision  seems  to  us,  as  we  have  said,  to  be 
well  grounded.  But  it  does  not  appear  to  us  that 
such  an  act  is  punishable  under  any  clause  of  the 
French  code  ;  and  this  we  consider  as  a  serious 
omission. 
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NOTE  (P). 

ON    THE   CHAPTER   OF   THE   CRIMINAL   BREACH 
OF   CONTRACTS   OF   SERVICE. 

We  agree  with  the  great  body  of  jurists  in  thinking 
that  in  general  a  mere  breach  of  contract  ought  not 
to  be  an  offence,  but  only  to  be  the  subject  of  a  civil 
action. 

To  this  general  rule  there  are,  however,  some 
exceptions.  Some  breaches  of  contract  are  very 
likely  to  cause  evil  such  as  no  damages  or  only  very 
high  damages  can  repair,  and  are  also  very  likely  to 
be  committed  by  persons  from  whom  it  is  exceed- 
ingly improbable  that  any  damages  can  be  obtained. 
Such  breaches  of  contract  are,  we  conceive,  proper 
subjects  for  penal  legislation. 

In  England  it  would  be  unnecessary  to  provide  a 
punishment  for  a  stage-coachman  who  should,  how- 
ever maliciously  or  dishonestly,  drive  on,  leaving  be- 
hind a  passenger  whom  he  is  bound  to  carry.  The 
evil  inflicted  is  seldom  very  serious.  The  country  is 
everywhere  well  inhabited.  The  roads  are  secure. 
The  means  of  conveyance  can  easily  be  obtained, 
and  damages  sufficient  to  compensate  for  any  incon- 
venience or  expense  which  may  have  been  suffered 
can  easily  be  recovered  from  the  coach  proprietors. 
But  the  mode  of  performing  journeys  and  the  state 
of  society  in  this  country  are  widely  different.  It  is 
often  necessary  for  travellers  of  the  upper  classes, 
even  for  English  ladies,  ignorant  perhaps  of  the 
native  languages,  and  with  young  children  at  their 
breasts,  to  perform  journeys  of  many  miles  over  un- 
inhabited wastes,  and  through  jungles  in  which  it  is 
dangerous  to  linger  for  a  moment,  in  palanquins 
borne  by  persons  of  the  lowest  class.     If,  as  some- 
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times  happens,  these  persons  should,  in  a  solitary 
place,  set  down  the  palanquin  and  run  away,  it  is 
difficult  to  conceive  a  more  distressing  situation  than 
that  in  which  their  employer  would  be  left.  None 
but  very  high  damages  would  be  any  reparation  for 
such  a  wrong.  But  the  class  of  people  by  whom 
alone  such  a  wrong  is  at  all  likely  to  be  committed 
can  pay  no  damages.  The  whole  property  of  all  the 
delinquents  would  probably  not  cover  the  expense  of 
prosecuting  them  civilly.  It  therefore  appears  to  us 
that  breaches  of  contract  of  this  description  may,  with 
strict  propriety,  be  treated  as  crimes. 

The  law  which  we  have  framed  on  this  subject 
applies,  it  will  be  perceived,  only  to  cases  in  which  the 
contract  with  the  bearers  is  lawful.  The  traveller, 
therefore,  who  resorts  to  the  highly  culpable,  though 
we  fear  too  common,  practice  of  unlawfully  com- 
pelling persons  against  their  will  to  carfy  his  palan- 
quin or  his  baggage  will  not  be  protected  by  it.  If 
they  quit  him,  it  is  what  they  have  a  legal  right  to 
do,  nor  will  they  be  punishable,  whatever  may  be  the 
consequence  of  their  desertion. 

Another  species  of  contract  which  ought,  we  con- 
ceive, to  be  guarded  by  a  penal  sanction  is  that  by 
which  seamen  are  bound  to  their  employers.  The 
insubordination  of  seamen  during  a  voyage  often 
produces  fatal  consequences.  Their  desertion  in  port 
may  cause  evils  such  as  very  large  damages  only 
could  repair.  But  they  are  utterly  unable  to  pay  any 
damages  for  which  it  would  be  worth  while  to  sue. 
If  a  ship  in  the  Hooghly,  at  a  critical  time  of  the 
year,  is  compelled  by  the  desertion  of  some  of  the 
crew  to  put  off  its  voyage  for  a  fortnight,  it  would  be 
mere  mockery  to  tell  the  owners  that  they  may  sue 
the  runaways  for  damages  in  the  Supreme  Court. 

We  also  think  that  persons  who  contract  to  take 
care  of  infants  of  the  sick  and   of  the  helpless  lay 
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themselves  under  an  obligation  of  a  very  peculiar 
kind,  and  may  with  propriety  be  punished  if  they 
omit  to  discharge  their  duty.  The  misery  and  dis- 
tress which  their  neglect  may  cause  is  such  as  the 
largest  pecuniary  payment  would  not  repair.  They 
generally  come  from  the  lower  ranks  of  life,  and 
would  be  unable  to  pay  any  thing.  We  therefore 
propose  to  add  to  this  class  of  contracts  the  sanction 
of  the  penal  law. 

Here  we  are  inclined  to  stop.  We  have  indeed 
been  urged  to  go  further,  and  to  punish  as  a  criminal 
every  menial  servant  who,  before  the  expiration  of 
the  term  for  which  he  is  hired,  quits  his  employer. 
But  it  does  not  appear  to  us  that  in  the  existing  state 
of  the  market  for  that  description  of  labour  in  India, 
good  masters  are  in  much  danger  of  being  voluntarily 
deserted  by  their  menial  servants,  or  that  the  loss  or 
inconvenience  occasioned  by  the  sudden  departure  of 
a  cook,  a  groom,  a  hurkaru  or  a  khidmutgar,  would 
often  be  of  a  very  serious  description.  We  are  greatly 
apprehensive  that  by  making  these  petty  breaches  of 
contracts  offences,  we  should  give  no  protection  to 
good  masters,  but  means  of  oppression  to  bad  ones. 


NOTE    (Q). 

ON    THE   CHAPTER   OF   OFFENCES   RELATING 
TO   MARRIAGE. 

As  this  is  a  part  of  the  law  in  which  the  English 
inhabitants  of  India  are  peculiarly  interested,  and 
which  we  have  framed  on  principles  widely  different 
from  those  in  which  the  English  law  on  the  same 
subject  is  framed,  we  think  it  necessary  to  offer  some 
explanations. 
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The  act  which  in  the  English  law  is  designated 
as  bigamy  is  always  an  immoral  act.  But  it  may  be 
one  of  the  most  serious  crimes  that  can  be  committed. 
It  may  be  attended  with  circumstances  which  may 
excuse  though  they  cannot  justify  it. 

The  married  man  who,  by  passing  himself  off  as 
unmarried,  induces  a  modest  woman  to  become,  as 
she  thinks,  his  wife,  but  in  reality  his  concubine,  and 
the  mother  of  an  illegitimate  issue,  is  guilty  of  one  of 
the  most  cruel  frauds  that  can  be  conceived.  Such  a 
man  we  would  punish  with  exemplary  severity. 

But  suppose  that  a  person  arrives  from  England, 
and  pays  attentions  to  one  of  his  countrywomen  at 
Calcutta.  She  refuses  to  listen  to  him  on  any  other 
terms  than  those  of  marriage.  He  candidly  owns 
that  he  is  already  married.  She  still  presses  him  to 
go  through  the  ceremony  with  her.  She  represents 
to  him  that  if  they  live  together  without  being  mar- 
ried she  shall  be  an  outcast  from  society,  that  nobody 
in  India  knows  that  he  has  a  wife,  that  he  may  very 
likely  never  fall  in  with  his  wife  again,  and  that  she 
is  ready  to  take  the  risk.  The  lover  accordingly 
agrees  to  go  through  the  forms  of  marriage. 

It  cannot  be  disputed  that  there  is  an  immense 
difference  between  these  two  cases.  Indeed,  in  the 
second  case  the  man  can  hardly  be  said  to  have 
injured  any  individual  in  such  a  manner  as  calls  for 
legal  punishment.  For  what  individual  has  he  injured  ? 
His  second  wife?  He  has  acted  by  her  consent,  and 
at  her  solicitation.  His  first  wife?  He  has  certainly 
been  unfaithful  to  his  first  wife.  But  we  have  no 
punishment  for  mere  conjugal  infidelity.  He  will 
often  have  injured  his  first  wife  no  more  than  he 
would  have  done  by  keeping  a  mistress,  calling  that 
mistress  by  his  own  name,  introducing  her  into  every 
society  as  his  wife,  and  procuring  for  her  the  con- 
sideration of  a  wife  from  all  his  acquaintance.     The 
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legal  rights  of  the  first  wife  and  of  her  children  re- 
main unaltered.  She  is  the  wife  ;  the  second  is  the 
concubine.  But  suppose  that  the  first  wife  has  her- 
self left  her  husband,  and  is  living  in  adultery  with 
another  man.  No  individual  can  then  be  said  to  be 
injured  by  this  second  invalid  marriage.  The  only 
party  injured  is  society,  which  has  undoubtedly  a 
deep  interest  in  the  sacredness  of  the  matrimonial 
contract,  and  which  may  therefore  be  justified  in 
punishing  those  who  go  through  the  forms  of  that 
contract  for  the  purpose  of  imposing  on  the  public. 

The  law  of  England  on  the  subject  of  bigamy 
appears  to  us  to  be  in  some  cases  too  severe,  and  in 
others  too  lenient.  It  seems  to  bear  a  close  analogy 
to  the  law  of  perjury.  The  English  law  on  these  two 
subjects  has  been  framed  less  for  the  purpose  of  pre- 
venting people  from  injuring  each  other,  than  for  the 
purpose  of  preventing  the  profanation  of  a  religious 
ceremony.  It  therefore  makes  no  distinction  between 
perjury  which  is  intended  to  destroy  the  life  of  the 
innocent,  and  perjury  which  is  intended  to  save  the 
innocent ;  between  bigamy  which  produces  the  most 
frightful  suffering  to  individuals,  and  bigamy  which 
produces  no  suffering  to  individuals  at  all.  We  have 
proceeded  on  a  different  principle.  While  we  admit 
that  the  profanation  of  a  ceremony  so  important  to 
society  as  that  of  marriage  is  a  great  evil,  we  cannot 
but  think  that  evil  immensely  aggravated  when  the 
profanation  is  made  the  means  of  tricking  an  innocent 
woman  into  the  most  miserable  of  all  situations.  We 
have  therefore  proposed  that  a  man  who  deceives  a 
woman  into  believing  herself  his  lawful  wife  when  he 
knows  that  she  is  not  so,  and  induces  her,  under  that 
persuasion,  to  cohabit  with  him,  should  be  punished 
with  great  severity 

There  are  reasons  similar,  but  not  exactly  the 
same,  for  punishing  a  woman  who  deceives  a  man 
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into  contracting  with  her  a  marriage  which  she  knows 
to  be  invalid.  For  this  offence  we  propose  a  punish- 
ment which,  for  reasons  too  obvious  to  require  ex- 
planation, is  much  less  severe  than  that  which  we 
have  provided  for  a  similar  deception  practised  by  a 
man  on  a  woman. 

We  also  propose  to  punish  every  person  who,  with 
what  we  have  defined  as  a  fraudulent  intention,  goes 
through  the  forms  of  a  marriage  which  he  knows  to 
be  invalid. 

We  do  not  at  present  propose  any  law  for  punish- 
ing a  person  who,  without  practising  any  deception, 
or  intending  any  fraud,  goes  through  the  forms  of  a 
marriage  which  he  knows  to  be  invalid.  The  difficulty 
of  framing  such  a  law  in  this  country  is  great.  To 
make  all  classes  subject  to  one  law  would,  evidently, 
be  impossible.  If  the  law  be  made  dependent  on  the 
race,  birthplace  or  religion  of  the  offender,  endless 
perplexity  would  arise.  Races  are  mixed  ;  religion 
may  be  changed  or  dissembled.  An  East  Indian, 
half  English,  half  Asiatic  by  blood,  may  call  himself 
a  Mahomedan  or  a  Hindoo  ;  and  there  exists  no  test 
by  which  he  can  be  convicted  of  deception.  We  by 
no  means  intend  to  express  an  opinion  that  these 
difficulties  may  not  be  got  over.  But  we  are  satisfied 
that  this  part  of  the  penal  law  cannot  be  brought  to 
perfection  till  the  law  of  marriage  and  divorce  has 
been  thoroughly  revised. 

We  leave  it  to  his  Lordship  in  Council  to  consider 
whether,  during  the  interval  which  must  elapse  before 
the  necessary  inquiry  can  be  made,  it  might  not  be, 
on  the  whole,  better  to  retain  the  existing  law  appli- 
cable to  Christians  in  India,  objectionable  as  that  law 
is,  than  to  allow  absolute  impunity  to  bigamy. 

We  considered  whether  it  would  be  advisable  to 
provide  a  punishment  for  adultery,  and  in  order  to 
enable  ourselves  to  come  to  a  right  conclusion  on  the 
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subject,  we  collected  facts  and  opinions  from  all  the 
three  Presidencies.  The  opinions  differ  widely.  But 
as  to  the  facts,  there  is  a  remarkable  agreement. 

The  following  positions  we  consider  as  fully 
established  ;  first,  that  the  existing  laws  for  the 
punishment  of  adultery  are  altogether  inefficacious 
for  the  purpose  of  preventing  injured  husbands  of  the 
higher  classes  from  taking  the  law  into  their  own 
hands ;  secondly,  that  scarcely  any  native  of  the 
higher  classes  ever  has  recourse  to  the  courts  of  law 
in  a  case  of  adultery  for  redress  against  either  his 
wife  or  her  gallant ;  thirdly,  that  the  husbands  who 
have  recourse  in  cases  of  adultery  to  the  courts  of  law 
are  generally  poor  men  whose  wives  have  run  away  ; 
that  these  husbands  seldom  have  any  delicate  feel- 
ings about  the  intrigue,  but  think  themselves  injured 
by  the  elopement ;  that  they  consider  their  wives  as 
useful  members  of  their  small  households  ;  that  they 
generally  complain,  not  of  the  wound  given  to  their 
affections,  not  of  the  stain  on  their  honour,  but  of  the 
loss  of  a  menial  whom  they  cannot  easily  replace, 
and  that,  generally,  their  principal  object  is  that  the 
woman  may  be  sent  back.  The  fiction  by  which 
seduction  is  made  the  subject  of  an  action  in  the 
English  Courts  is,  it  seems,  the  real  gist  of  most  pro- 
ceedings for  adultery  in  the  Mofussil.  The  essence 
of  the  injury  is  considered  by.  the  sufferer  as  lying  in 
the  "  per  quod  servitium  amisit."  Where  the  com- 
plainant does  not  ask  to  have  his  wife  again,  he 
generally  demands  to  be  reimbursed  for  the  expenses 
of  his  marriage. 

These  things  being  established,  it  seems  to  us 
that  no  advantage  is  to  be  expected  from  providing 
a  punishment  for  adultery.  The  population  seems 
to  be  divided  into  two  classes — those  whom  neither 
the  existing  punishment,  nor  any  punishment  which 
we  should  feel  ourselves  justified  in  proposing,  will 
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satisfy,  and  those  who  consider  the  injury  produced 
by  adultery  as  one  for  which  a  pecuniary  compensa- 
tion will  sufficiently  atone.  Those  whose  feelings  of 
honour  are  painfully  affected  by  the  infidelity  of 
their  wives  will  not  apply  to  the  tribunals  at  all. 
Those  whose  feelings  are  less  delicate  will  be  satisfied 
by  a  payment  of  money.  Under  such  circumstances, 
we  think  it  best  to  treat  adultery  merely  as  a  civil 
injury. 

Some  who  admit  that  the  penal  law  now  existing 
on  this  subject  is  in  practice  of  little  or  no  use,  yet 
think  that  the  code  ought  to  contain  a  provision 
against  adultery.  They  think  that  such  a  provision, 
though  inefficacious  for  the  repressing  of  vice,  would 
be  creditable  to  the  Indian  Government,  and  that,  by 
omitting  such  a  provision,  we  should  give  a  sanction 
to  immorality.  They  say,  and  we  believe  with  truth, 
that  the  higher  class  of  natives  consider  the  existing 
penal  law  on  the  subject  as  far  too  lenient,  and  are 
unable  to  understand  on  what  principle  adultery  is 
treated  with  more  tenderness  than  forgery  or  perjury. 

These  arguments  have  not  satisfied  us  that  adul- 
tery ought  to  be  made  punishable  by  law.  We  can- 
not admit  that  a  penal  code  is  by  any  means  to  be 
considered  as  a  body  of  ethics,  that  the  legislature 
ought  to  punish  acts  merely  because  those  acts  are 
immoral,  or  that,  because  an  act  is  not  punished  at 
all,  it  follows  that  the  legislature  considers  that  act 
as  innocent.  Many  things  which  are  not  punishable 
are  morally  worse  than  many  things  which  are 
punishable.  The  man  who  treats  a  generous  bene- 
factor with  gross  ingratitude  and  insolence  deserves 
more  severe  reprehension  than  the  man  who  aims  a 
blow  in  a  passion,  or  breaks  a  window  in  a  frolic. 
Yet  we  have  punishments  for  assault  and  mischief, 
and  none  for  ingratitude.  The  rich  man  who  refuses 
a  mouthful  of  rice  to  save  a  fellow-creature  from  death 
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may  be  a  far  worse  man  than  the  starving  wretch 
who  snatches  and  devours  the  rice.  Yet  we  punish 
the  latter  for  theft,  and  we  do  not  punish  the  former 
for  hard-heartedness. 

That  some  classes  of  the  natives  of  India  dis- 
approve of  the  lenity  with  which  adultery  is  now 
punished  we  fully  believe,  but  this,  in  our  opinion,  is 
a  strong  argument  against  punishing  adultery  at  all. 
There  are  only  two  courses  which,  in  our  opinion, 
can  properly  be  followed  with  respect  to  this  and 
other  great  immoralities.  They  ought  to  be  punished 
very  severely,  or  they  ought  not  to  be  punished  at 
all.  The  circumstance  that  they  are  left  altogether 
unpunished  does  not  prove  that  the  legislature  does 
not  regard  them  with  disapprobation.  But  when 
they  are  made  punishable,  the  degree  of  severity  of 
the  punishment  will  always  be  considered  as  indi- 
cating the  degree  of  disapprobation  with  which  the 
legislature  regards  them.  We  have  no  doubt  that 
the  natives  would  be  far  less  shocked  by  the  total 
silence  of  the  penal  law  touching  adultery  than  by 
seeing  an  adulterer  sent  to  prison  for  a  few  months 
while  a  coiner  is  imprisoned  for  fourteen  years. 

An  example  will  illustrate  our  meaning.  We 
have  determined  not  to  make  it  penal  in  a  wealthy 
man  to  let  a  fellow-creature,  whose  life  he  could  save 
by  disbursing  a  few  pice,  die  at  his  feet  of  hunger. 
No  rational  person,  we  are  convinced,  will  suppose, 
because  we  have  framed  the  law  thus,  that  we  do  not 
hold  such  inhumanity  in  detestation.  But  if  we  had 
proposed  to  punish  such  inhumanity  with  a  fine  not 
exceeding  fifty  rupees,  we  should  have  offered  a  gross 
outrage  to  the  feelings  of  mankind.  That  we  do  not 
think  a  certain  act  a  proper  subject  for  penal  legisla- 
tion, does  not  prove  that  we  do  not  think  that  act  a 
great  crime.  I3ut  that,  thinking  it  a  proper  subject 
for  penal  legislation,  we  propose  to  visit  it  with  a 
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slight  penalty,  does  seem  to  indicate  that  we  do  not 
think  it  a  great  crime. 

Nobody  proposes  that  adultery  should  be  punished 
with  a  severity  at  all  proportioned  to  the  misery  which 
it  produces  in  cases  where  there  is  strong  affection 
and  a  quick  sensibility  to  family  honour.  We  appre- 
hend that  among  the  higher  classes  in  this  country 
nothing  short  of  death  would  be  considered  as  an  ex- 
piation for  such  a  wrong.  In  such  a  state  of  society 
we  think  it  far  better  that  the  law  should  inflict  no 
punishment  than  that  it  should  inflict  a  punishment 
which  would  be  regarded  as  absurdly  and  immorally 
lenient. 

There  is  yet  another  consideration  which  we  can- 
not wholly  leave  out  of  sight.  Though  we  well  know 
that  the  dearest  interests  of  the  human  race  are 
closely  connected  with  the  chastity  of  women  and 
the  sacredness  of  the  nuptial  contract,  we  cannot  but 
feel  that  there  are  some  peculiarities  in  the  state  of 
society  in  this  country  which  may  well  lead  a  humane 
man  to  pause  before  he  determines  to  punish  the 
infidelity  of  wives.  The  condition  of  the  women  of 
this  country  is,  unhappily,  very  different  from  that 
of  the  women  of  England  and  France.  They  are 
married  while  still  children.  They  are  often  ne- 
glected for  other  wives  while  still  young.  They  share 
the  attentions  of  a  husband  with  several  rivals.  To 
make  laws  for  punishing  the  inconstancy  of  the  wife, 
while  the  law  admits  the  privilege  of  the  husband  to 
fill  his  zenana  with  women,  is  a  course  which  we  are 
most  reluctant  to  adopt.  We  are  not  so  visionary  as 
to  think  of  attacking,  by  law,  an  evil  so  deeply  rooted 
in  the  manners  of  the  people  of  this  country  as  poly- 
gamy. We  leave  it  to  the  slow,  but  we  trust  the 
certain,  operation  of  education  and  of  time.  But 
while  it  exists,  while  it  continues  to  produce  its  never- 
failing  effects  on  the  happiness  and  respectability  of 
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women,  we  are  not  inclined  to  throw  into  a  scale, 
already  too  much  depressed,  the  additional  weight  of 
the  penal  law.  We  have  given  the  reasons  which 
lead  us  to  believe  that  any  enactment  on  this  sub- 
ject would  be  nugatory.  And  we  are  inclined  to 
think  that  if  not  nugatory  it  would  be  oppressive.  It 
would  strengthen  hands  already  too  strong.  It  would 
weaken  a  class  already  too  weak.  It  will  be  time 
enough  to  guard  the  matrimonial  contract  by  penal 
sanctions  when  that  contract  becomes  just,  reasonable 
and  mutually  beneficial. 


NOTE   (R). 

ON   THE   CHAPTER   OF   DEFAMATION. 

The  essence  of  the  offence  of  defamation  consists  in 
its  tendency  to  cause  that  description  of  pain  which 
is  felt  by  a  person  who  knows  himself  to  be  the 
object  of  the  unfavourable  sentiments  of  his  fellow- 
creatures,  and  those  inconveniences  to  which  a  person 
who  is  the  object  of  such  unfavourable  sentiments  is 
exposed. 

According  to  the  theory  of  the  criminal  law  of 
England,  the  essence  of  the  crime  of  private  libel 
consists  in  its  tendency  to  provoke  breach  of  the 
peace  ;  and,  though  this  doctrine  has  not,  in  practice, 
been  followed  out  to  all  the  startling  consequences  to 
which  it  would  legitimately  lead,  it  has  not  failed  to 
produce  considerable  inconvenience. 

It  appears  to  us  evident  that  between  the  offence 
of  defaming  and  the  offence  of  provoking  to  a  breach 
of  the  peace,  there  is  a  distinction  as  broad  as  that 
which  separates  theft  and  murder.  Defamatory  im- 
putations of  the  worst  kind  may  have  no  tendency 
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to  cause  acts  of  violence.  Words  which  convey  no 
discreditable  imputation  whatever  may  have  that 
tendency  in  the  highest  degree.  Even  in  cases 
where  defamation  has  a  tendency  to  cause  acts  of 
violence,  the  heinousness  of  the  defamation,  con- 
sidered as  defamation,  is  by  no  means  proportioned 
to  its  tendency  to  cause  such  acts ;  nay,  circum- 
stances which  are  great  aggravations  of  the  offence, 
considered  as  defamation,  may  be  great  mitigations 
of  the  same  offence,  considered  as  a  provocation  to 
a  breach  of  the  peace.  A  scurrilous  satire  against 
a  friendless  woman,  published  by  a  person  who 
carefully  conceals  his  name,  would  be  defamation 
in  one  of  its  most  odious  forms.  But  it  would  be 
only  by  a  legal  fiction  that  the  satirist  could  be  said 
to  provoke  a  breach  of  the  peace.  On  the  other 
hand,  an  imputation  on  the  courage  of  an  officer 
contained  in  a  private  letter,  meant  to  be  seen  only 
by  that  officer  and  two  or  three  other  persons,  might, 
considered  as  defamation,  be  a  very  venial  offence. 
But  such  an  imputation  would  have  an  obvious  ten- 
dency to  cause  a  serious  breach  of  the  peace. 

On  these  grounds  we  have  determined  to  propose 
that  defamation  shall  be  made  an  offence,  without 
any  reference  to  its  tendency  to  cause  acts  of  illegal 
violence. 

We  considered  whether  it  would  be  advisable  to 
make  a  distinction  between  the  different  modes  in 
which  defamatory  imputations  may  be  conveyed ; 
and  we  came  to  the  conclusion  that  it  would  not 
be  advisable  to  make  any  such  distinction. 

By  the  English  law,  defamation  is  a  crime  only 
when  it  is  committed  by  writing,  printing,  engraving 
or  some  similar  process.  Spoken  words  reflecting 
on  private  character,  however  atrocious  may  be  the 
imputations  which  those  words  convey,  however 
numerous  may  be  the  assembly  before  which  such 
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words  are  uttered,  furnish  ground  only  for  a  civil 
action.  Herein  the  English  law  is  scarcely  con- 
sistent with  itself  For  if  defamation  be  punished 
on  account  of  its  tendency  to  cause  breach  of  the 
peace,  spoken  defamation  ought  to  be  punished  even 
more  severely  than  written  defamation,  as  having 
that  tendency  in  a  higher  degree.  A  person  who 
reads  in  a  pamphlet  a  calumnious  reflection  on  him- 
self, or  on  some  one  for  whom  he  is  interested,  is 
less  likely  to  take  a  violent  revenge  than  a  person 
who  hears  the  same  calumnious  reflection  uttered. 
Public  men  who  have,  by  long  habit,  become  callous 
to  slander  and  abuse  in  a  printed  form,  often  show 
acute  sensibility  to  imputations  thrown  on  them  to 
their  faces.  Indeed,  defamatory  words,  spoken  in 
the  presence  of  the  person  who  is  the  object  of  them, 
necessarily  have  more  of  the  character  of  a  personal 
affront,  and  are,  therefore,  more  likely  to  cause  breach 
of  the  peace  than  any  printed  libel. 

The  distinction  which  the  English  criminal  law 
makes  between  written  and  spoken  defamation  is 
generally  defended  on  the  ground  that  written  de- 
famation is  likely  to  be  more  widely  spread  and  to 
be  more  permanent  than  spoken  defamation.  These 
considerations  do  not  appear  to  us  to  be  entitled 
to  much  weight.  In  the  first  place,  it  is  by  no 
means  necessarily  the  fact  that  written  defamation 
is  more  extensively  circulated  than  spoken  defama- 
tion. Written  defamation  may  be  contained  in  a 
letter  intended  for  a  single  eye.  Spoken  defamation 
may  be  heard  by  an  assembly  of  many  thousands. 
It  seems  to  us  most  unreasonable  that  it  should  be 
penal  to  say,  in  a  private  letter,  that  a  man  is  dissi- 
pated, and  not  penal  to  stand  up  at  the  town-hall, 
and  there,  before  the  whole  society  of  Calcutta,  falsely 
to  accuse  him  of  poisoning  his  father. 

In  the  second  place,  it  is  not  necessarily  the  fact 
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that  the  harm  caused  by  defamation  is  proportioned 
to  the  extent  to  which  the  defamation  is  circulated. 
Some  slanders, — and  those  slanders  of  a  most  malig- 
nant kind, — can  produce  harm  only  while  confined 
to  a  very  small  circle,  and  would  be  at  once  refuted  if 
they  were  published.  A  malignant  whisper  addressed 
to  a  single  hearer,  and  meant  to  go  no  further,  may 
indicate  greater  depravity,  may  cause  more  intense 
misery,  and  may  deserve  more  severe  punishment 
than  a  satire  which  has  run  through  twenty  editions. 
A  person,  for  example,  who,  in  private  conversation, 
should  infuse  into  the  mind  of  a  husband  suspicions 
of  the  fidelity  of  a  virtuous  wife,  might  be  a  defamer 
of  a  far  worse  description  than  one  who  should  insert 
the  lady's  name  in  a  printed  lampoon. 

It  must  be  allowed  that,  in  general,  a  printed 
story  is  likely  to  live  longer  than  a  story  which  is 
only  circulated  in  conversation.  But,  on  the  other 
hand,  it  is  far  easier  for  a  calumniated  person  to 
clear  his  character,  either  by  argument  or  by  legal 
proceedings,  from  a  charge  fixed  in  a  printed  form, 
than  from  a  shifting  rumour,  which  nobody  repeats 
exactly  as  he  heard  it.  In  general,  we  believe,  a  man 
would  rather  see  in  a  newspaper  a  story  discreditable 
to  him  which  he  had  the  means  of  refuting,  than 
know  that  such  a  story,  though  not  published,  was 
current  in  society. 

On  the  whole,  we  are  so  far  from  being  able  to 
discover  any  reason  for  exempting  any  mode  of 
defamation  from  all  punishment,  that  we  have  not 
even  thought  it  right  to  provide  different  degrees  of 
punishment  for  different  modes  of  defamation.  We 
do  not  conceive  that  on  this  subject  any  general  rule 
can,  with  propriety,  be  laid  down.  We  have,  there- 
fore, thought  it  best  to  leave  to  the  courts  the  busi- 
ness of  apportioning  punishment,  with  due  regard 
to  the  circumstances  of  every  case. 
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We  have  thought  it  necessary,  under  the  peculiar 
circumstances  of  this  country,  to  lay  down  for  the 
guidance  of  the  courts  a  rule  which,  if  we  were 
legislating  for  a  population  among  whom  there  was 
an  uniform  standard  of  morality  and  honour,  might 
appear  superfluous.  India  is  inhabited  by  races 
which  differ  widely  from  each  other  in  manners, 
tastes,  and  religious  opinions.  Practices  which  are 
regarded  as  innocent  by  one  large  portion  of  society, 
excite  the  horror  of  another  large  portion.  A  Hindoo 
would  be  driven  to  despair  if  he  knew  that  he  was 
believed  by  persons  of  his  own  race  to  have  done 
something  which  a  Christian  or  a  Mussulman  would 
consider  as  indifferent  or  as  laudable.  Where  such 
diversities  of  opinion  exist,  that  part  of  the  law 
which  is  intended  to  prevent  pain  arising  from 
opinion  ought  to  be  sufficiently  flexible  to  suit 
those  diversities.  We  have,  therefore,  directed  the 
judge  not  to  decide  the  question  whether  an  imputa- 
tion be  or  be  not  defamatory,  by  reference  to  any 
particular  standard,  however  correct,  of  honour,  of 
morality,  or  of  taste  ;  but  to  extend  an  impartial 
protection  to  opinions  which  he  regards  as  erroneous, 
and  to  feelings  with  which  he  has  no  sympathy. 

There  are  nine  excepted  cases  (see  clauses  from 
470  to  478  inclusive)  in  which  we  propose  to  tolerate 
imputations  prejudicial  to  character. 

The  exception  which  stands  first  in  order  will 
probably  be  thought  by  many  persons  objectionable. 
It  is  opposed  to  the  rules  of  the  English  criminal 
law.  It  goes,  we  fear,  beyond  what  even  the  boldest 
reformers  of  English  law  have  proposed.  It  is  at 
variance  with  the  provisions  of  the  French  code,  and 
with  the  sentiments  of  the  most  distinguished  French 
jurists.  It  is  at  variance  also  with  the  provisions  of 
the  Code  of  Louisiana.  It  is,  therefore,  with  some 
diffidence  that  we  venture  to  lay  before  the  Governor- 
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General  in  Council  the  results  of  a  long  and  anxious 
consideration  of  this  question. 

The  question  is,  whether  the  truth  of  an  impu- 
tation prejudicial  to  character  should,  in  all  cases, 
exempt  the  author  of  that  imputation  from  punish- 
ment as  a  defamer.  We  conceive  that  it  ought  to 
exempt  him. 

It  will  hardly  be  disputed,  even  by  those  who 
dissent  from  us  on  this  point,  that  there  is  a  marked 
distinction  between  true  and  false  imputations,  as 
respects  both  the  degree  of  malignity  which  they 
indicate,  and  the  degree  of  mischief  which  they 
produce.  The  accusing  a  man  of  what  he  has  not 
done  implies,  in  a  vast  majority  of  cases,  greater  de- 
pravity than  the  accusing  him  of  what  he  has  done. 
The  pain  which  a  false  imputation  gives  to  the  per- 
son who  is  the  object  of  it  is  clear,  uncompensated 
evil.  There  is  no  set-off  whatever.  The  pain  which 
a  true  imputation  gives  to  the  person  who  is  the 
object  of  it  is  in  itself  an  evil,  and,  therefore,  ought 
not  to  be  wantonly  injflicted.  But  there  is  often  some 
counterbalancing  good.  A  true  imputation  may  pro- 
duce a  wholesome  effect  on  the  person  who  has,  by 
his  misconduct,  exposed  himself  to  it.  It  may  deter 
others  from  imitating  his  example.  It  may  set  them 
on  their  guard  against  his  bad  designs. 

Not  only  do  true  imputations  generally  produce 
some  good  to  counterbalance  the  evil  caused  by 
them,  but  in  many  cases  this  counterbalancing  good 
appears  to  us  greatly  to  preponderate.  However 
skilfully  penal  laws  may  be  framed,  however  vigo- 
rously they  may  be  carried  into  execution,  many  bad 
practices  will  always  be  out  of  reach  of  the  tribunals. 
The  state  of  society  would  be  deplorable  if  public 
opinion  did  not  repress  much  that  legislators  are 
compelled  to  tolerate.  The  wisest  legislators  have 
felt  this,  and  have  assigned  it  as  a  reason  for  not 
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visiting  certain  acts  with  legal  punishment,  that 
those  acts  will  be  sufficiently  punished  by  general 
disapprobation.  It  seems  inconsistent  and  unwise  to 
rely  on  the  public  opinion  in  certain  cases  as  a  valu- 
able auxiliary  to  the  law,  and  at  the  same  time  to 
treat  the  expression  of  that  opinion  in  those  very 
cases  as  a  crime. 

It  is  easy  to  put  cases  about  which  there  could 
scarcely  be  any  difference  of  opinion,  A  person  who 
has  been  guilty  of  gross  acts  of  swindling  at  the  Cape 
comes  to  Calcutta,  and  proposes  to  set  up  a  house  of 
agency.  A  person  who  has  been  forced  to  fly  from 
England  on  account  of  his  infamous  vices  repairs  to 
India,  opens  a  school,  and  exerts  himself  to  obtain 
pupils.  A  captain  of  a  ship  induces  natives  to  emi- 
grate, by  promising  to  convey  them  to  a  country 
where  they  will  have  large  wages  and  little  work. 
He  takes  them  to  a  foreign  colony,  where  they  are 
treated  like  slaves,  and  returns  to  India  to  hold  out 
similar  temptations  to  others.  A  man  introduces  a 
common  prostitute  as  his  wife  into  the  society  of  all 
the  most  respectable  ladies  of  the  Presidency.  A 
person  in  a  high  station  is  in  the  habit  of  encouraging 
ruinous  play  among  young  servants  of  the  Company. 
In  all  these  cases,  and  in  many  others  which  might 
be  named,  we  conceive  that  a  writer  who  publishes 
the  truth  renders  a  great  service  to  the  public,  and 
cannot,  without  a  violation  of  every  sound  principle, 
be  treated  as  a  criminal. 

There  are  undoubtedly  many  cases  in  which  the 
spreading  of  true  reports,  prejudicial  to  the  character 
of  an  individual,  would  hurt  the  feelings  of  that  indi- 
vidual, without  producing  compensating  advantage  in 
any  other  quarter.  The  proclaiming  to  the  world 
that  a  man  keeps  a  mistress,  that  he  is  too  much 
addicted  to  wine,  that  he  is  penurious  in  his  house- 
keeping, that  he  is  slovenly  in  his  person  ;  the  raking 
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up  of  ridiculous  and  degrading  stories  about  the 
youthful  indiscretions  of  a  man  who  has  long  lived 
irreproachably  as  a  husband  and  a  father,  and  who 
has  attained  some  post  which  requires  gravity  and 
even  sanctity  of  character,  can  seldom  or  never  pro- 
duce any  good  to  the  public  sufficient  to  compensate 
for  the  pain  given  to  the  person  attacked,  and  to 
those  who  are  connected  with  him.  Yet  we  greatly 
doubt  whether,  where  the  imputations  are  true,  it  be 
advisable  to  inflict  on  the  propagators  of  such  miser- 
able scandal  any  legal  punishment,  in  addition  to 
that  general  aversion  and  contempt  with  which  their 
calling  and  their  persons  are  everywhere  regarded. 
Even  in  such  cases,  the  question  whether  the  imputa- 
tion be  true  or  false  is  not  an  unimportant  question. 
Those  who  would  not  allow  truth  to  be  in  such  cases 
a  justification,  would  admit  that  it  ought  generally 
to  be  a  mitigating  circumstance.  Indeed,  we  find  it 
impossible  to  imagine  any  case  in  which  we  should 
punish   a   man  who   told    no   more   than   the  truth  j 

respecting  another,  as  severely  as   if  what  he  told        -       J 
had  been  a  lie  invented  to  blast  the  reputation  of  that  :■ 

other. 

These  two  propositions,  then,  we  consider  as  esta- 
blished ; — first,  that  in  some  cases  of  prosecution  for 
defamation,  the  truth  of  the  imputations  alleged  to 
be  defamatory  ought  to  be  a  justification  ;  secondly, 
— that  in  the  vast  majority  of  such  cases,  if  not  in 
all,  truth,  if  it  be  not  a  justification,  ought  to  be  a 
mitigation. 

From  these  two  propositions  a  third  proposition 
necessarily  follows  : — that  in  all  cases  of  prosecution 
for  defamation,  if  the  defendant  avers  that  the  impu- 
tations complained  of  as  defamatory  are  true,  the 
court  ought  to  go  into  the  question  of  the  truth  of 
those  imputations. 

This  ought  to  be  done,  not  only  in  justice  to  the 
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public  and  to  the  defendant,  but  in  justice  to  the 
innocent  complainant.  It  must  not  be  forgotten, 
that  one  of  the  most  important  ends  which  a  person 
proposes  to  himself  in  prosecuting  a  slanderer  is  the 
refuting  of  the  slander.  He  generally  considers  the 
punishment  of  the  offender  as  a  secondary  object ; 
and,  when  there  is  no  circumstance  of  peculiar  aggrava- 
tion in  the  case,  is  often  willing  to  stay  proceedings 
after  obtaining  a  retractation  and  apology.  To  clear 
his  fame  is  his  first  object.  It  is,  we  conceive,  an 
object  for  the  attaining  of  which  he  is  entitled  to  the 
assistance  of  the  law.  But  it  is  an  object  which  can- 
not be  attained  unless  the  courts  go  into  the  question 
of  truth. 

The  effect  of  a  rule  excluding  evidence  of  the 
truth  is  to  put  on  a  par  descriptions  of  persons  between 
whom  it  is  desirable  to  make  the  widest  distinction. 
The  public-spirited  man  who  warns  the  mercantile 
community  against  a  notorious  cheat,  or  advises 
families  not  to  admit  into  their  intimacy  a  practised 
seducer  of  innocence,  is  placed  on  the  same  footing 
with  the  slanderer  who  invents  the  most  infamous 
falsehoods  against  persons  of  the  purest  character. 
On  the  other  hand,  a  man  who  has,  without  the 
slightest  reason,  been  held  up  to  the  world  as  a 
seducer  or  a  swindler,  is  placed  in  exactly  the  same 
situation  with  one  who  well  deserves  those  disgraceful 
names.  So  defective  is  the  investigation  that  it  leaves 
a  suspicion  lying  on  the  most  innocent,  and  no  more 
than  a  suspicion  lying  on  the  most  guilty. 

We  therefore  think  that  in  all  cases  of  prosecution 
for  defamation,  the  courts  ought  to  allow  the  question 
of  truth  to  be  gone  into.  But  if  in  all  cases  the  courts 
allow  the  question  of  truth  to  be  gone  into,  we  are 
satisfied  that  no  respectable  person  will  venture  to 
institute  a  prosecution  for  defamation  in  a  case  in 
which  he   knows   that  the  truth  of  the  defamatory 
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matter  is  likely  to  be  proved.  He  will  feel  that,  by- 
prosecuting,  he  should  injure  his  own  character  far 
more  deeply  than  any  libeller  can  do.  However  dis- 
agreeable it  may  be  to  his  feelings  that  a  discreditable 
story  concerning  him  should  be  repeated  in  society, 
and  should  furnish  paragraphs  for  the  newspapers,  it 
must  be  much  more  disagreeable  that  such  a  story 
should  be  proved  in  open  court  by  legal  evidence. 
By  prosecuting,  he  turns  what  was  at  most  a  strong 
suspicion  into  an  absolute  certainty.  While  he  for- 
bears to  prosecute,  many  people  will  probably  dis- 
believe the  scandalous  report ;  many  will  doubt  about 
its  truth.  The  mere  circumstance  that  he  abstains 
from  prosecuting  is  no  proof  of  guilt.  It  is  notorious 
that  slanders  are  often  passed  by  with  silent  con- 
tempt by  those  who  are  the  objects  of  them.  Indeed, 
in  a  country  where  the  press  is  free,  a  man  whose 
station  exposes  him  to  remark  would  have  nothing 
to  do  but  to  prosecute,  if  he  should  institute  legal 
proceedings  every  time  that  he  might  be  calumniated. 

It  seems  to  us,  therefore,  certain,  that  a  man  on 
whose  character  imputations  have  been  thrown,  which 
can  be  proved  to  be  true,  will,  if  he  possess  ordi- 
nary prudence  and  ordinary  sensibility,  abstain  from 
having  recourse  to  a  court  of  law,  which  will  fully 
investigate  the  truth  of  those  imputations.  By  having 
recourse  to  a  court  of  law,  he  would  show  that  he 
belonged  to  a  class  of  persons  who  are  the  last  that 
a  legislator  would  wish  to  favour,  to  that  class  of 
persons  in  whom  the  sense  of  shame  is  weak,  and 
the  malicious  passions  strong,  and  who  are  content  to 
incur  dishonour  for  the  chance  of  obtaining  revenge. 

Being,  therefore,  of  opinion,  that  in  all  cases  of 
prosecution  for  defamation,  evidence  of  the  truth  of 
the  imputations  alleged  to  be  defamatory  ought  to  be 
received,  and  being  of  opinion  that  practically  there 
is  no  difference  between  receiving  evidence  of  truth 
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and  allowing  truth  to  be  a  justification,  we  have 
thought  it  advisable  to  provide,  expressly,  that  truth 
shall  always  be  a  justification.  By  firaming  the  law 
thus,  we  have  not  in  the  smallest  degree  diminished 
the  real  security  of  private  character,  or  the  real  risk 
of  detraction.  We  have  merely  made  the  language 
of  the  code  correspond  with  its  virtual  operation. 

As  we  are  satisfied  that  no  practical  mischief  will 
be  produced  by  the  rule  which  we  have  proposed, 
we  think  that  its  perfect  simplicity  and  certainty  are 
strong  reasons  for  adopting  it. 

If  it  be  not  adopted,  it  will  be  necessary  to  take 
one  of  two  courses  ;  either  to  provide  that  truth  shall 
in  no  case  be  a  justification,  or  to  provide  that  truth 
shall  be  a  justification  in  some  cases  and  not  in 
others.  To  the  former  course  we  feel,  for  reasons 
which  we  have  already  assigned,  insurmountable 
objections.  The  effect  of  such  a  state  of  the  law 
would  be,  that  eminent  public  services  would  often  be 
treated  as  crimes.  If  the  latter  course  be  taken,  we 
are  convinced  that  it  would  be  found  impossible  to 
draw  any  line  approaching  to  accuracy.  We  are  con- 
vinced that  it  would  be  necessary  to  leave  to  the  judges 
an  almost  boundless  discretion,  a  discretion  which  no 
two  judges  would  exercise  in  the  same  manner. 

It  has  been  suggested  to  us,  from  quarters  entitled 
to  great  respect,  that  it  would  be  a  preferable  course 
to  admit  in  every  case  the  truth  of  matter  alleged  to 
be  defamatory  to  be  given  in  evidence,  for  the  pur- 
pose of  proving  that  the  accused  person  had  not  acted 
maliciously  ;  but  not  to  allow  the  proof  of  the  truth 
to  be  a  justification  if  it  should  appear  that  reputation 
had  been  maliciously  assailed. 

If  a  provision  of  this  kind  were  adopted,  it  would, 
for  the  reasons  which  we  have  already  given,  be  in 
practice  nugatory.  For  no  respectable  person  would 
prosecute  the  author  of  an   imputation  which  could 
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be  proved  to  be  true.  And  we  take  it  for  granted  that 
the  law  of  procedure  will  not  be  framed  in  so  cruel 
and  unreasonable  a  manner  as  to  permit  a  prosecu- 
tion for  defamation  to  be  instituted  in  opposition  to 
the  wishes  of  the  person  defamed.  Such  a  power  of 
prosecution  would  scarcely  ever  be  used  by  a  friend 
of  the  person  defamed  ;  it  would  never  be  used  by  a 
judicious  friend  ;  and  it  would  be  a  most  formidable 
weapon  in  the  hands  of  a  malignant  enemy. 

But  if  the  provision  which  we  are  considering 
were  not  certain  to  be  in  practice  nugatory,  we  should 
think  it  a  highly  objectionable  provision.  When  an 
act  is  of  such  a  description  that  it  would  be  better 
that  it  should  not  be  done,  it  is  quite  proper  to  look 
at  the  motives  and  intentions  of  the  doer,  for  the 
purpose  of  deciding  whether  he  shall  be  punished 
or  not.  But  when  an  act  which  is  really  useful  to 
society,  an  act  of  a  sort  which  it  is  desirable  to  en- 
courage, has  been  done,  it  is  absurd  to  inquire  into 
the  motives  of  the  doer,  for  the  purpose  of  punishing 
him  if  it  shall  appear  that  his  motives  were  bad. 

If  A.  kills  Z.  it  is  proper  to  inquire  whether  the 
killing  was  malicious  ;  for  killing  x's,  prima  facie  a  bad 
act.  But  if  A.  saves  Z.'s  life,  no  tribunal  inquires 
whether  A.  did  so  from  good  feeling,  or  from  malice 
to  some  person  who  was  bound  to  pay  Z.  an  annuity  ; 
for  it  is  better  that  human  life  should  be  saved  from 
malice  than  not  at  all.  If  A,  sets  on  fire  a  quantity 
of  cotton  belonging  to  Z.,  it  is  proper  to  inquire 
whether  A.  acted  maliciously  ;  for  the  destruction  of 
valuable  property  by  fire  is  prima  facie  a  bad  act. 
But  if  Z.'s  cotton  is  burning,  and  A.  puts  it  out,  no 
tribunal  inquires  whether  A.  did  so  from  good  feeling 
or  from  malice  to  some  other  dealer  in  cotton,  who, 
if  Z.'s  stock  had  been  destroyed,  would  have  been  a 
great  gainer  ;  for  the  saving  of  valuable  property 
from  destruction  is  an  act  which  it  is  desirable   to 
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encourage,  and  it  is  better  that  such  property  should 
be  saved  from  bad  motives  than  that  it  should  be 
suffered  to  perish.  Since,  then,  no  act  ought  to  be 
made  punishable  on  account  of  malicious  intention, 
unless  it  be  in  itself  an  act  of  a  kind  which  it  is  de- 
sirable to  prevent,  it  follows  that  malice  is  not  a  test 
which  can  with  propriety  be  used  for  the  purpose  of 
determining  what  true  imputations  on  character  ought 
to  be  punished,  and  what  true  imputations  on  character 
ought  not  to  be  punished  ;  for  the  throwing  of  true 
imputations  on  character  is  not  prima  facie  a  per- 
nicious act.  It  may,  indeed,  be  a  very  pernicious  act. 
But  we  are  not  prepared  to  say  that  in  the  majority 
of  instances  it  is  so.  We  are  sure  that  it  is  often  a 
great  public  service  ;  and  we  are  sure  that  it  may  be 
very  pernicious  when  it  is  not  done  from  malice,  and 
that  it  may  be  a  great  public  service  when  it  is  done 
from  malice.  It  is  perfectly  conceivable  that  a  person 
might,  from  no  malicious  feeling,  but  from  an  honest 
though  austere  and  injudicious  zeal  for  what  he  might 
consider  as  the  interests  of  religion  and  morality,  drag 
before  the  public  frailties  which  it  would  be  far  better 
to  leave  in  obscurity.  It  is  also  perfectly  conceiv- 
able that  a  person  who  has  been  concerned  in  some 
odious  league  of  villany  and  has  quarrelled  with  his 
accomplices,  may,  from  vindictive  feelings,  publish 
the  history  of  their  proceedings,  and  may  by  doing 
so  render  a  great  service  to  society.  Suppose  that  a 
knot  of  sharpers  lives  by  seducing  young  men  to  the 
gaming-table  and  pillaging  them  to  their  last  rupee. 
Suppose  that  one  of  these  knaves,  thinking  himself 
ill-used  in  the  division  of  the  plunder,  should  revenge 
himself  by  printing  an  account  of  the  transactions  in 
which  he  has  been  concerned.  He  is  prosecuted  by 
the  rest  of  the  gang  for  defamation.  He  proves  that 
every  word  in  his  account  is  true.  But  it  is  admitted 
that  his  only  motives  for  publishing  it  were  rancorous 
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hatred  and  disappointed  rapacity.  It  would  surely 
be  most  unreasonable  in  the  court  to  say : — "  You 
have  told  the  public  a  truth  which  it  greatly  con- 
cerned the  public  to  know  ;  you  have  been  the  saving 
of  many  promising  youths  ;  you  have  been  the  means 
of  ridding  society  of  a  dreadful  pest ;  you  have  done, 
in  short,  what  it  was  most  desirable  that  you  should 
do  ;  but  as  you  have  done  this,  not  from  public  spirit, 
but  from  dislike  of  your  old  associates,  we  pronounce 
you  guilty  of  an  offence,  and  condemn  you  to  fine 
and  imprisonment," 

It  is  evident  that  society  cannot  spare  any  portion 
of  the  services  which  it  receives.  Far  from  scruti- 
nizing the  motives  which  lead  people  to  render  such 
services,  and  punishing  such  services  when  they  pro- 
ceed from  bad  motives,  all  societies  are  in  the  habit 
of  offering  motives  addressed  to  the  selfish  passions 
of  bad  men  for  the  purpose  of  inducing  those  men  to 
do  what  is  beneficial  to  the  mass.  We  offer  pardons 
and  pecuniary  rewards  to  the  worst  members  of  the 
community  for  the  purpose  of  inducing  them  to 
betray  their  accomplices  in  guilt.  That  the  quarrels 
of  rogues  are  the  security  of  honest  men  is  an  im- 
portant truth  which  has  passed  into  a  proverb  ;  and 
of  that  security  we  should  to  a  certain  extent  deprive 
honest  men  if  we  were  to  make  it  an  offence  in  one 
rogue  to  speak  the  truth  about  another  rogue  under 
the  influence  of  passions  excited  in  the  course  of  a 
quarrel. 

We  have  hitherto  argued  this  point  on  the  sup- 
position that  by  malice  is  meant  real  malice,  and 
not  a  fictitious,  a  constructive  malice.  We  have 
the  strongest  objections  to  introducing  into  the 
code  such  a  kind  of  malice — a  malice  of  which  a 
person  may  be  acquitted  when  it  is  clear  that  he  has 
acted  from  the  most  deadly  personal  rancour,  and 
found    guilty  when    those  who  find  him    guilty  are 
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satisfied  that  he  has  acted  only  from  the  best  feel- 
ings—a malice  which  may  be  only  the  technical 
name  for  benevolence. 

On  these  grounds,  we  recommend  to  the  Governor- 
General  in  Council  that  the  first  exception,  as  we  have 
drawn  it,  be  suffered  to  stand  part  of  the  code. 

The  remaining  exceptions  will  not  require  so  long 
a  defence :  by  clause  471  we  allow  the  public  conduct 
of  public  functionaries  to  be  discussed,  provided  that 
such  discussion  be  conducted  in  good  faith.  That 
the  advantages  arising  from  such  discussion  far  more 
than  compensate  for  the  pain  which  it  occasionally 
gives,  will  hardly  be  disputed  by  any  English  states- 
man. 

But  there  are  public  men  who  are  not  public 
functionaries.  Persons  who  hold  no  office  may  yet, 
in  this  country,  take  a  very  active  part  in  urging  or 
opposing  the  adoption  of  measures  in  which  the  com- 
munity is  deeply  interested.  It  appears  clear  to  us 
that  every  person  ought  to  be  allowed  to  comment, 
in  good  faith,  on  the  proceedings  of  these  volunteer 
servants  of  the  public,  with  the  same  freedom  with 
which  we  allow  him  to  comment  on  the  proceedings 
of  the  official  servants  of  the  public.  We  have  pro- 
vided for  this  by  clause  472. 

By  clause  473  we  have  allowed  all  persons  freely 
to  discuss  in  good  faith  the  proceedings  of  courts  of 
law,  and  the  characters  of  parties,  agents,  and  wit- 
nesses as  connected  with  those  proceedings.  It  is 
almost  universally  acknowledged  that  the  courts  of 
law  ought  to  be  thrown  open  to  the  public.  But  the 
advantage  of  throwing  them  open  to  the  public  will 
be  small  indeed,  if  the  few  who  are  able  to  press  their 
way  into  a  court  are  forbidden  to  report  what  has 
passed  there  to  the  vast  numbers  who  were  absent,  or 
if  those  who  are  allowed  to  know  what  has  passed 
are  not    allowed   to    com.ment  on  what  has  passed. 

VOL.  XI  O 
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The  only  reason  that  the  whole  community  is  not 
admitted  to  hear  every  trial  that  takes  place  is  that 
it  is  physically  impossible  that  they  should  find  room ; 
and,  by  clause  473,  we  do  our  best  to  counteract  the 
effect  of  this  physical  impossibility. 

Whether  public  writers  ought  to  be  allowed  to 
publish  comments  on  trials  while  those  trials  are  still 
pending  is  a  question  which,  in  the  present  state  of 
India,  it  is  hardly  worth  while  to  discuss.  We  have 
not  thought  it  necessary  to  insert  any  provision  on 
that  subject  in  the  chapter  of  offences  against  public 
justice  ;  and  such  a  provision,  even  if  it  were  neces- 
sary, would  evidently  not  belong  to  the  head  of 
defamation,  for  the  harm  done  by  such  comments,  as 
respects  public  justice,  is  exactly  the  same  when  the 
comments  are  laudatory  as  when  they  are  abusive. 

By  clause  474  we  allow  every  person  to  criticize, 
in  good  faith,  published  books,  works  of  art  which  are 
publicly  exhibited,  and  other  similar  performances. 

By  clause  475  we  allow  a  person  under  whose 
authority  others  have  been  placed,  either  by  their 
own  consent  or  by  the  law,  to  censure,  in  good  faith, 
those  who  are  so  placed  under  his  authority,  as  far  as 
regards  matter  to  which  that  authority  relates. 

By  clause  476  we  allow  a  person  to  prefer  an 
accusation  against  another,  in  good  faith,  to  any  per- 
son who  has  lawful  authority  to  restrain  or  punish 
the  accused. 

By  clause  477  we  have  excepted  from  the  defini- 
tion of  defamation  private  communications  which  a 
person  makes,  in  good  faith,  for  the  protection  of  his 
own  interests  ;  and  by  clause  478  we  have  excepted 
private  communications  which  a  person  makes  in 
good  faith  for  the  benefit  of  others. 

It  will  be  observed  that  in  the  eight  last  excep- 
tions, we  do  not  require  that  an  imputation  should  be 
true.      We  require  only  that  it  should  be  made  in 
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good  faith.  For  to  require  in  these  cases  that  the 
imputation  should  be  true,  would  be  to  render  these 
exceptions  mere  nullities.  Whether  a  public  func- 
tionary is  or  is  not  fit  for  his  situation ;  whether  a 
person  who  has  bestirred  himself  to  get  up  a  petition 
in  favour  of  a  public  measure  ought  to  be  considered 
as  an  enlightened  and  public-spirited  citizen,  or  as  a 
foolish  meddler ;  whether  a  person  who  has  been 
tried  for  an  offence  was  or  was  not  guilty  ;  which 
of  two  witnesses  who  contradicted  each  other  on  a 
trial  ought  to  be  believed  ;  whether  a  portrait  is  like  ; 
whether  a  song  has  been  well  sung  ;  whether  a  book 
is  well  written ; — these  are  questions  about  which 
honest  and  discerning  men  may  hold  opinions  dia- 
metrically opposite ;  and  to  require  a  man  to  prove 
to  the  satisfaction  of  a  court  of  law  that  the  opinion 
which  he  has  expressed  on  such  a  question  is  a  right 
opinion  is  to  prohibit  all  discussion  on  such  questions. 
The  same  may  be  said  of  those  private  communica- 
tions which  we  propose  to  allow.  It  is  plainly  de- 
sirable that  a  merchant  should  disclose  to  his  partners 
his  unfavourable  opinion  of  the  honesty  of  a  person 
with  whom  the  firm  has  dealings.  It  is  desirable 
that  a  father  should  caution  his  son  against  marrying 
a  woman  of  bad  character.  But  if  the  merchant  is 
permitted  to  say  to  his  partners,  if  the  father  is  per- 
mitted to  say  to  his  son,  only  what  can  be  legally 
proved  before  a  court,  it  is  evident  that  the  permission 
is  worth  nothing. 

Whether  an  imputation  be  or  be  not  made  in  good 
faith  is  a  question  for  the  courts  of  law.  The  burden 
of  the  proof  will  lie  sometimes  on  the  person  who  has 
made  the  imputation,  and  sometimes  on  the  person 
on  whom  the  imputation  has  been  thrown.  No 
general  rule  can  be  laid  down.  Yet  scarcely  any 
case  could  arise  respecting  which  a  sensible  and  im- 
partial judge  would  feel  any  doubt.     If,  for  example, 

o  2 
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a  public  functionary  were  to  prosecute  for  defamation 
a  writer  who  had  described  him  in  general  terms  as 
incapable,  the  court  would  probably  require  the  pro- 
secutor to  give  some  proof  of  bad  faith.  If  the 
prosecutor  had  no  such  proof  to  offer,  the  defendant 
would  be  acquitted.  If  the  prosecutor  were  to  prove 
that  the  defendant  had  applied  to  him  for  money,  had 
promised  to  write  in  his  praise  if  the  money  were 
advanced,  and  had  threatened  to  abuse  him  if  the 
money  were  withheld,  the  court  would,  probably,  be 
of  opinion  that  the  defendant  had  not  written  in  good 
faith,  and  would  convict  him. 

On  the  other  hand,  if  the  imputation  were  an 
imputation  of  some  particular  fact,  or  an  imputation 
which,  though  general  in  form,  yet  implied  the  truth 
of  some  particular  fact  which,  if  true,  might  be 
proved,  the  court  would  probably  hold  that  the 
burden  of  proving  good  faith  lay  on  the  defendant. 
Thus  if  a  person  were  to  publish  that  a  Collector  was 
in  the  habit  of  receiving  bribes  from  the  zemindars  of 
his  district,  and  were  unable  to  specify  a  single  case, 
or  to  give  any  authority  for  his  assertion,  the  courts 
would  probably  be  of  opinion  that  the  imputation  had 
not  been  made  in  good  faith. 

Again  :  if  a  critic  described  a  writer  as  a  pla- 
giarist, the  courts  would  not  consider  this  as  defama- 
tion without  very  strong  proof  of  bad  faith.  But  if 
it  were  proved  that  the  critic  had,  like  Lauder, 
interpolated  passages  in  old  books  in  order  to  bear 
out  the  charge  of  plagiarism,  the  court  would  doubt- 
less be  of  opinion  that  he  had  not  criticised  in  good 
faith,  and  would  convict  him  of  defamation. 

It  will  be  necessary  to  provide  in  the  code  of 
procedure  rules  for  pleading  in  cases  of  defamation, 
which  may  give  to  an  innocent  man  who  has  been 
calumniated  the  means  of  clearing  his  character.  It 
will  be  proper  to  provide  that  a  defendant  who  is 
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accused  of  defamation,  and  who  rests  his  defence  on 
the  truth  of  the  imputation  alleged  to  be  defamatory, 
shall  be  held  strictly  to  the  proof  of  the  substance  of 
the  imputation  if  the  imputation  be  particular,  and 
shall  be  compelled  to  descend  to  particulars  in  his 
plea  if  the  imputation  be  general.  It  will  not  be 
expected  that  we  should  here  go  into  any  details 
respecting  the  law  of  criminal  pleading.  It  is  suffi- 
cient here  to  say,  that  the  importance  of  framing  that 
part  of  the  law  in  such  a  manner  as  to  give  full  pro- 
tection to  persons  whose  character  has  been  unjustly 
aspersed  has  not  escaped  our  attention. 

We  may  here  observe  that  an  imputation  which 
is  not  defamatory  may,  under  certain  circumstances, 
be  punishable  on  other  grounds.  Such  an  imputation 
may  be  intended  to  excite  disaffection.  If  so,  though 
not  punishable  as  defamation,  it  will  be  punishable 
as  sedition.  An  attack  made,  in  good  faith,  on  the 
public  administration  of  the  Governor  of  a  presi- 
dency, will  in  no  case  be  a  defamation.  But  if  the 
author  of  it  designed  to  inflame  the  people  against 
the  Government,  he  will  be  liable  to  punishment 
under  clause  113. 

Again  :  an  imputation  which  is  not  defamatory 
may  be  intended  to  excite  a  mob  to  violence  against 
an  individual.  If  so,  the  author  of  the  imputation  is 
punishable  under  clause  94. 

Again :  an  imputation  which  is  not  defamatory 
may  be  uttered  in  the  hearing  of  the  person  who  is 
the  object  of  it,  for  the  purpose  of  wantonly  and 
maliciously  annoying  that  person.  If  so,  it  is  punish- 
able under  clause  485.  There  are  many  cases  in 
which  it  is  fit  that  unpleasant  truth  should  be  told 
respecting  an  individual.  But  there  is  no  case  in 
which  it  is  desirable  that  such  truth  should  be  told  in 
such  a  way  that  the  telling  of  it  is  a  gross  personal 
outrage.     A  person  who  has  detected,  or  thinks  that 
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he  has  detected,  a  dishonest  misrepresentation  in  a 
book  has  a  right  to  expose  it  pubHcly.  But  he  can- 
not be  allowed  to  intrude  into  the  presence  of  the 
author  of  the  book,  and  to  tell  him  to  his  face  that 
he  is  a  liar.  A  person  who  knows  the  mistress  of  a 
female  school  to  be  a  woman  of  infamous  character 
deserves  well  of  society  if  he  states  what  he  knows. 
But  he  cannot  be  allowed  to  follow  her  through  the 
streets  calling  her  by  opprobrious  names,  though  he 
may  be  able  to  prove  that  all  those  names  were 
merited.  A  person  who  brings  to  notice  the  mal- 
versation of  a  public  functionary  deserves  applause. 
But  a  person  who  hangs  a  public  functionary  in  effigy 
at  that  functionary's  door,  with  an  opprobrious  label, 
does  what  cannot  be  permitted,  even  though  every 
word  on  the  label,  and  every  imputation  which  the 
exhibition  was  meant  to  convey,  may  be  perfectly 
true. 

We  do  not  apprehend  that  the  clauses  relating 
to  the  printers  and  publishers  of  defamatory  matter 
require  any  explanation  or  defence. 
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FRAGMENTS  OF   A  ROMAN  TALE. 
(June  1823.) 


It  was  an  hour  after  noon.  Ligarius  was  returning 
from  the  Campus  Martius.  He  strolled  through 
one  of  the  streets  which  led  to  the  Forum,  settling 
his  gown,  and  calculating  the  odds  on  the  gladiators 
who  were  to  fence  at  the  approaching  Saturnalia. 
While  thus  occupied,  he  overtook  Flaminius,  who, 
with  a  heavy  step  and  a  melancholy  face,  was 
sauntering  in  the  same  direction.  The  light-hearted 
young  man  plucked  him  by  the  sleeve. 

"  Good  day,  Flaminius.  Are  you  to  be  of  Catiline's 
party  this  evening  ?  " 

"  Not  I." 

"  Why  so  ?  Your  little  Tarentine  girl  will  break 
her  heart." 

"  No  matter.  Catiline  has  the  best  cooks  and  the 
finest  wine  in  Rome.  There  are  charming  women  at 
his  parties.  But  the  twelve-line  board  and  the  dice- 
box  pay  for  all.     The  Gods  confound  me  if  I  did  not 
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lose  two  millions  of  sesterces  last  night.  My  villa  at 
Tibur,  and  all  the  statues  that  my  father  the  praetor 
brought  from  Ephesus,  must  go  to  the  auctioneer. 
That  is  a  high  price,  you  will  acknowledge,  even  for 
Phcenicopters,  Chian,  and  Callinice." 

"  High  indeed,  by  Pollux." 

"  And  that  is  not  the  worst.  I  saw  several  of  the 
leading  senators  this  morning.  Strange  things  are 
whispered  in  the  higher  political  circles." 

"  The  Gods  confound  the  political  circles.  I  have 
hated  the  name  of  politician  ever  since  Sylla's  pro- 
scription, when  I  was  within  a  moment  of  having  my 
throat  cut  by  a  politician,  who  took  me  for  another 
politician.  While  there  is  a  cask  of  Falernian  in 
Campania,  or  a  girl  in  the  Suburra,  I  shall  be  too 
well  employed  to  think  on  the  subject." 

"  You  will  do  well,"  said  Flaminius  gravely,  "  to 
bestow  some  little  consideration  upon  it  at  present. 
Otherwise,  I  fear,  you  will  soon  renew  your  ac- 
quaintance with  politicians,  in  a  manner  quite  as 
unpleasant  as  that  to  which  you  allude." 

"  Averting  Gods  !  what  do  you  mean  ?  " 

*'  I  will  tell  you.  There  are  rumours  of  conspiracy. 
The  order  of  things  established  by  Lucius  Sylla  has 
excited  the  disgust  of  the  people,  and  of  a  large 
party  of  the  nobles.  Some  violent  convulsion  is  ex- 
pected." 

"  What  is  that  to  me  ?  I  suppose  that  they  will 
hardly  proscribe  the  vintners  and  gladiators,  or  pass 
a  law  compelling  every  citizen  to  take  a  wife." 

"  You  do  not  understand.  Catiline  is  supposed 
to  be  the  author  of  the  revolutionary  schemes.  You 
must  have  heard  bold  opinions  at  his  table  re- 
peatedly." 

"  I  never  listen  to  any  opinions  upon  such  subjects, 
bold  or  timid." 

"  Look  to  it.     Your  name  has  been  mentioned." 
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"  Mine  !  good  Gods  !  I  call  Heaven  to  witness 
that  I  never  so  much  as  mentioned  Senate,  Consul, 
or  Comitia,  in  Catiline's  house." 

"  Nobody  suspects  you  of  any  participation  in  the 
inmost  counsels  of  the  party.  But  our  great  men 
surmise  that  you  are  among  those  whom  he  has 
bribed  so  high  with  beauty,  or  entangled  so  deeply 
in  distress,  that  they  are  no  longer  their  own  masters. 
I  shall  never  set  foot  within  his  threshold  again.  I 
have  been  solemnly  warned  by  men  who  understand 
public  affairs  ;  and  I  advise  you  to  be  cautious." 

The  friends  had  now  turned  into  the  Forum,  which 
was  thronged  with  the  gay  and  elegant  youth  of 
Rome.  "  I  can  tell  you  more,"  continued  Flaminius ; 
"  somebody  was  remarking  to  the  Consul  yesterday 
how  loosely  a  certain  acquaintance  of  ours  tied  his 
girdle.  '  Let  him  look  to  himself,'  said  Cicero,  '  or 
the  state  may  find  a  tighter  girdle  for  his  neck.'  " 

"  Good    Gods  !  who  is  it  ?      You    cannot   surely 


mean- 


"  There  he  is." 

Flaminius  pointed  to  a  man  who  was  pacing  up 
and  down  the  Forum  at  a  little  distance  from  them. 
He  was  in  the  prime  of  manhood.  His  personal 
advantages  were  extremely  striking,  and  were  dis- 
played with  an  extravagant  but  not  ungraceful 
foppery.  His  gown  waved  in  loose  folds  ;  his  long 
dark  curls  were  dressed  with  exquisite  art,  and  shone 
and  steamed  with  odours ;  his  step  and  gesture  ex- 
hibited an  elegant  and  commanding  figure  in  every 
posture  of  polite  languor.  But  his  countenance 
formed  a  singular  contrast  to  the  general  appear- 
ance of  his  person.  The  high  and  imperial  brow, 
the  keen  aquiline  features,  the  compressed  mouth, 
the  penetrating  eye,  indicated  the  highest  degree  of 
ability  and  decision.  He  seemed  absorbed  in  intense 
meditation.    With  eyes  fixed  on  the  ground,  and  lips 
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working  in  thought,  he  sauntered  round  the  area, 
apparently  unconscious  how  many  of  the  young 
gallants  of  Rome  were  envying  the  taste  of  his 
dress,  and  the  ease  of  his  fashionable  stagger. 

"  Good  Heaven  !  "  said  Ligarius,  "  Caius  Caesar  is 
as  unlikely  to  be  in  a  plot  as  I  am." 

"  Not  at  all." 

"  He  does  nothing  but  game,  feast,  intrigue,  read 
Greek,  and  write  verses." 

"  You  know  nothing  of  Caesar.  Though  he  rarely 
addresses  the  Senate,  he  is  considered  as  the  finest 
speaker  there,  after  the  Consul,  His  influence  with 
the  multitude  is  immense.  He  will  serve  his  rivals 
in  public  life  as  he  served  me  last  night  at  Catiline's. 
We  were  playing  at  the  twelve-lines,' — Immense 
stakes.  He  laughed  all  the  time,  chatted  with 
Valeria  over  his  shoulder,  kissed  her  hand  between 
every  two  moves,  and  scarcely  looked  at  the  board. 
I  thought  that  I  had  him.  All  at  once  I  found  my 
counters  driven  into  the  corner.  Not  a  piece  to  move, 
by  Hercules.  It  cost  me  two  millions  of  sesterces. 
All  the  Gods  and  Goddesses  confound  him  for  it !  " 

"  As  to  Valeria,"  said  Ligarius,  "  I  forgot  to  ask 
whether  you  have  heard  the  news." 

"  Not  a  word.     What  ?  " 

"  I  was  told  at  the  baths  to-day  that  Caesar  escorted 
the  lady  home.  Unfortunately  old  Quintus  Lutatius 
had  come  back  from  his  villa  in  Campania,  in  a  whim 
of  jealousy.  He  was  not  expected  for  three  days. 
There  was  a  fine  tumult.  The  old  fool  called  for  his 
sword  and  his  slaves,  cursed  his  wife,  and  swore  that 
he  would  cut  Caesar's  throat." 

"  And  Caesar  ?  " 

'  Duodecim  scripta,  a  game  of  mixed  chance  and  skill,  which  seems 
to  have  been  very  fashionable  in  the  higher  circles  of  Rome.  The 
famous  lawyer  Mucius  was  renowned  for  his  skill  in  it.  —[Cic,  Orat. 
i.  50.) 
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"  He  laughed,  quoted  Anacreon,  trussed  his  gown 
round  his  left  arm,  closed  with  Quintus,  flung  him 
down,  twisted  his  sword  out  of  his  hand,  burst 
through  the  attendants,  ran  a  freed-man  through 
the  shoulder,  and  was  in  the  street  in  an  instant." 

"  Well  done  !    Here  he  comes.    Good  day,  Caius." 

Caesar  lifted  his  head  at  the  salutation.  His  air 
of  deep  abstraction  vanished  ;  and  he  extended  a 
hand  to  each  of  the  friends. 

"  How  are  you  after  your  last  night's  exploit  ?  " 

"  As  well  as  possible,"  said  Caesar,  laughing. 

"  In  truth  we  should  rather  ask  how  Quintus 
Lutatius  is." 

"  He,  I  understand,  is  as  well  as  can  be  expected 
of  a  man  with  a  faithless  spouse  and  a  broken  head. 
His  freed-man  is  most  seriously  hurt.  Poor  fellow  ! 
he  shall  have  half  of  whatever  I  win  to-night.  Fla- 
minius,  you  shall  have  your  revenge  at  Catiline's." 

"  You  are  very  kind.  I  do  not  intend  to  be  at 
Catiline's  till  I  wish  to  part  with  my  town-house. 
My  villa  is  gone  already." 

"  Not  at  Catiline's,  base  spirit !  You  are  not  of 
his  mind,  my  gallant  Ligarius.  Dice,  Chian,  and 
the  loveliest  Greek  singing-girl  that  was  ever  seen. 
Think  of  that,  Ligarius.  By  Venus,  she  almost  made 
me  adore  her,  by  telling  me  that  I  talked  Greek  with 
the  most  Attic  accent  that  she  had  heard  in  Italy." 

"  I  doubt  she  will  not  say  the  same  of  me,"  replied 
Ligarius.  "  I  am  just  as  able  to  decipher  an  obelisk 
as  to  read  a  line  of  Homer." 

"  You  barbarous  Scythian,  who  had  the  care  of 
your  education  ?  " 

"  An  old  fool, — a  Greek  pedant, — a  Stoic.  He 
told  me  that  pain  was  no  evil,  and  flogged  me  as  if 
he  thought  so.  At  last  one  day,  in  the  middle  of  a 
lecture,  I  set  fire  to  his  enormous  filthy  beard,  singed 
his   face,  and  sent  him    roaring   out    of  the   house. 
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There  ended  my  studies.  From  that  time  to  this 
I  have  had  as  Httle  to  do  with  Greece  as  the  wine 
that  your  poor  old  friend  Lutatius  calls  his  delicious 
Samian." 

"  Well  done,  Ligarius.  I  hate  a  Stoic.  I  wish 
Marcus  Cato  had  a  beard  that  you  might  singe  it 
for  him.  The  fool  talked  his  two  hours  in  the 
Senate  yesterday,  without  changing  a  muscle  of  his 
face.  He  looked  as  savage  and  as  motionless  as  the 
mask  in  which  Roscius  acted  Alecto.  I  detest 
every  thing  connected  with  him." 

"  Except  his  sister,  Servilia." 

"  True.     She  is  a  lovely  woman." 

"  They  say  that  you  have  told  her  so,  Caius." 

"  So  I  have." 

"  And  that  she  was  not  angry." 

•'  What  woman  is  ?  " 

"  Aye, — but  they  say " 

"  No  matter  what  they  say.  Common  fame  lies 
like  a  Greek  rhetorician.  You  might  know  so  much, 
Ligarius,  without  reading  the  philosophers.  But 
come,  I  will  introduce  you  to  little  dark-eyed  Zoe." 

"  I  tell  you  I  can  speak  no  Greek." 

"  More  shame  for  you.  It  is  high  time  that  you 
should  begin.  You  will  never  have  such  a  charming 
instructress.  Of  what  was  your  father  thinking  when 
he  sent  for  an  old  Stoic  with  a  long  beard  to  teach 
you?  There  is  no  language-mistress  like  a  hand- 
some woman.  When  I  was  at  Athens,  I  learnt  more 
Greek  from  a  pretty  flower-girl  in  the  Peiraius  than 
from  all  the  Portico  and  the  Academy.  She  was  no 
Stoic,  Heaven  knows.  But  come  along  to  Zoe.  I 
will  be  your  interpreter.  Woo  her  in  honest  Latin, 
and  I  will  turn  it  into  elegant  Greek  between  the 
throws  of  dice.  I  can  make  love  and  mind  my  game 
at  once,  as  Flaminius  can  tell  you." 

"  Well,  then,  to  be  plain,  Caesar,   Flaminius  has 
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been  talking  to  me  about  plots,  and  suspicions,  and 
politicians.  I  never  plagued  myself  with  such  things 
since  Sylla's  and  Marius's  days  ;  and  then  I  never 
could  see  much  difference  between  the  parties.  All 
that  I  am  sure  of  is,  that  those  who  meddle  with 
such  affairs  are  generally  stabbed  or  strangled.  And, 
though  I  like  Greek  wine  and  handsome  women,  I 
do  not  wish  to  risk  my  neck  for  them.  Now,  tell  me 
as  a  friend,  Caius  ; — is  there  no  danger  ?  " 

"  Danger ! "  repeated  Caesar,  with  a  short,  fierce, 
disdainful  laugh  :  "  what  danger  do  you  apprehend  ?  " 

"  That  you  should  best  know,"  said  Flaminius ; 
"you  are  far  more  intimate  with  Catiline  than  I. 
But  I  advise  you  to  be  cautious.  The  leading  men 
entertain  strong  suspicions." 

Caesar  drew  up  his  figure  from  its  ordinary  state 
of  graceful  relaxation  into  an  attitude  of  command- 
ing dignity,  and  replied  in  a  voice  of  which  the  deep 
and  impassioned  melody  formed  a  strange  contrast 
to  the  humorous  and  affected  tone  of  his  ordinary 
conversation.  "  Let  them  suspect.  They  suspect 
because  they  know  what  they  have  deserved.  What 
have  they  done  for  Rome? — What  for  mankind? — 
Ask  the  citizens.  Ask  the  provinces.  Have  they 
had  any  other  object  than  to  perpetuate  their  own 
exclusive  power,  and  to  keep  us  under  the  yoke  of 
an  oligarchical  tyranny,  which  unites  in  itself  the 
worst  evils  of  every  other  system,  and  combines  more 
than  Athenian  turbulence  with  more  than  Persian 
despotism  ? " 

"  Good  Gods !  Csesar.  It  is  not  safe  for  you  to 
speak,  or  for  us  to  listen  to  such  things,  at  such  a 
crisis." 

"  Judge  for  yourselves  what  you  will  hear.  I  will 
judge  for  myself  what  I  will  speak.  I  was  not  twenty 
years  old  when  I  defied  Lucius  Sylla,  surrounded  by 
the  spears  of  legionaries  and  the  daggers  of  assassins. 
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Do  you  suppose  that  I  stand  in  awe  of  his  paltry 
successors,  who  have  inherited  a  power  which  they 
never  could  have  acquired  ;  who  would  imitate  his 
proscriptions,  though  they  have  never  equalled  his 
conquests  ?  " 

"  Pompey  is  almost  as  little  to  be  trifled  with  as 
Sylla.  I  heard  a  consular  senator  say  that,  in  conse- 
quence of  the  present  alarming  state  of  affairs,  he 
would  probably  be  recalled  from  the  command  as- 
signed to  him  by  the  Manilian  law." 

"  Let  him  come, — the  pupil  of  Sylla's  butcheries, — 
the  gleaner  of  Lucullus's  trophies, — the  thief-taker  of 
the  Senate." 

"  For  Heaven's  sake,  Caius ! — if  you  knew  what 
the  Consul  said " 

"  Something  about  himself,  no  doubt.  Pity  that 
such  talents  should  be  coupled  with  such  cowardice 
and  coxcombry.  He  is  the  finest  speaker  living, — 
infinitely  superior  to  what  Hortensius  was,  in  his  best 
days  ; — a  charming  companion,  except  when  he  tells 
over  for  the  twentieth  time  all  the  jokes  that  he 
made  at  Verres's  trial.  But  he  is  the  despicable  tool 
of  a  despicable  party." 

"Your  language,  Caius,  convinces  me  that  the 
reports  which  have  been  circulated  are  not  without 
foundation.  I  will  venture  to  prophesy  that  within  a 
few  months  the  republic  will  pass  through  a  whole 
Odyssey  of  strange  adventures." 

"  I  believe  so  ;  an  Odyssey  of  which  Pompey  will 
be  the  Polyphemus,  and  Cicero  the  Siren.  I  would 
have  the  state  imitate  Ulysses  :  show  no  mercy  to 
the  former ;  but  contrive,  if  it  can  be  done,  to  listen 
to  the  enchanting  voice  of  the  other,  without  being 
seduced  by  it  to  destruction." 

"  But  whom  can  your  party  produce  as  rivals  to 
these  two  famous  leaders  ?  " 

"  Time  will  show.     I  would  hope  that  there  may 
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arise  a  man,  whose  genius  to  conquer,  to  conciliate, 
and  to  govern,  may  unite  in  one  cause  an  oppressed 
and  divided  people ; — may  do  all  that  Sylla  should 
have  done,  and  exhibit  the  magnificent  spectacle  of  a 
great  nation  directed  by  a  great  mind," 

"  And  where  is  such  a  man  to  be  found  ?  " 
"Perhaps  where  you  would  least  expect  to  find 
him.  Perhaps  he  may  be  one  whose  powers  have 
hitherto  been  concealed  in  domestic  or  literary  retire- 
ment. Perhaps  he  may  be  one,  who,  while  waiting 
for  some  adequate  excitement,  for  some  worthy  op' 
portunity,  squanders  on  trifles  a  genius  before  which 
may  yet  be  humbled  the  sword  of  Pompey  and  the 
gown  of  Cicero.  Perhaps  he  may  now  be  disputing 
with  a  sophist  ;    perhaps  prattling  with  a  mistress  ; 

perhaps "  and,  as  he  spoke,  he  turned  away,  and 

resumed  his  lounge,  "  strolling  in  the  Forum." 


It  was  almost  midnight.  The  party  had  sepa- 
rated. Catiline  and  Cethegus  were  still  conferring  in 
the  supper-room,  which  was,  as  usual,  the  highest 
apartment  of  the  house.  It  formed  a  cupola,  from 
which  windows  opened  on  the  flat  roof  that  sur- 
rounded it.  To  this  terrace  Zoe  had  retired.  With 
eyes  dimmed  with  fond  and  melancholy  tears,  she 
leaned  over  the  balustrade,  to  catch  the  last  glimpse 
of  the  departing  form  of  Caesar,  as  it  grew  more  and 
more  indistinct  in  the  moonlight.  Had  he  any 
thought  of  her?  Any  love  for  her?  He,  the  fa- 
vourite of  the  high-born  beauties  of  Rome,  the  most 
splendid,  the  most  graceful,  the  most  eloquent  of  its 
nobles?  It  could  not  be.  His  voice  had,  indeed, 
been  touchingly  soft  whenever  he  addressed  her. 
There  had  been  a  fascinating  tenderness  even  in  the 
vivacity  of  his  look  and  conversation.  But  such  were 
always  the  manners  of  Csesar  towards  women.     He 
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had  wreathed  a  sprig  of  myrtle  in  her  hair  as  she  was 
singing.  She  took  it  from  her  dark  ringlets,  and 
kissed  it,  and  wept  over  it,  and  thought  of  the  sweet 
legends  of  her  own  dear  Greece, — of  youths  and 
girls,  who,  pining  away  in  hopeless  love,  had  been 
transformed  into  flowers  by  the  compassion  of  the 
Gods  ;  and  she  wished  to  become  a  flower,  which 
Caesar  might  sometimes  touch,  though  he  should 
touch  it  only  to  weave  a  crown  for  some  prouder  and 
happier  mistress. 

She  was  roused  from  her  musings  by  the  loud 
step  and  voice  of  Cethegus,  who  was  pacing  furiously 
up  and  down  the  supper-room. 

"  May  all  the  Gods  confound  me,  if  Caesar  be  not 
the  deepest  traitor,  or  the  most  miserable  idiot,  that 
ever  intermeddled  with  a  plot !  " 

Zoe  shuddered.  She  drew  nearer  to  the  window. 
She  stood  concealed  from  observation  by  the  curtain 
of  fine  network  which  hung  over  the  aperture,  to 
exclude  the  annoying  insects  of  the  climate. 

"  And   you,    too  1 "    continued    Cethegus,  turnings 
fiercely  on  his  accomplice;    "you  to  take  his  part 
against  me! — you,  who  proposed  the  scheme  your- 
self!" 

"  My  dear  Caius  Cethegus,  you  will  not  under- 
stand me.  I  proposed  the  scheme ;  and  I  will  join 
in  executing  it.  But  policy  is  as  necessary  to  our 
plans  as  boldness.  I  did  not  wish  to  startle  Caesar — 
to  lose  his  co-operation— perhaps  to  send  him  off 
with  an  information  against  us  to  Cicero  and  Catulus. 
He  was  so  indignant  at  your  suggestion,  that  all  my 
dissimulation  was  scarcely  sufficient  to  prevent  a 
total  rupture." 

"  Indignant  !  The  gods  confound  him  ! — ^He 
prated  about  humanity,  and  generosity,  and  mode- 
ration. By  Hercules,  I  have  not  heard  such  a  lecture 
since  I  was  with  Xenochares  at  Rhodes." 
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"Caesar  is  made  up  of  inconsistencies.  He  has 
boundless  ambition,  unquestioned  courage,  admirable 
sagacity.  Yet  I  have  frequently  observed  in  him  a 
womanish  weakness  at  the  sight  of  pain.  I  remem- 
ber that  once  one  of  his  slaves  was  taken  ill  while 
carrying  his  litter.  He  alighted,  put  the  fellow  in 
his  place,  and  walked  home  in  a  fall  of  snow.  I 
wonder  that  you  could  be  so  ill  advised  as  to  talk 
to  him  of  massacre,  and  pillage,  and  conflagration. 
You  might  have  foreseen  that  such  propositions 
would  disgust  a  man  of  his  temper." 

"  I  do  not  know.  I  have  not  your  self-command, 
Lucius.  I  hate  such  conspirators.  What  is  the  use 
of  them?  We  must  have  blood — blood, — hacking 
and  tearing  work — bloody  work  !  " 

"  Do  not  grind  your  teeth,  my  dear  Caius ;  and 
lay  down  the  carving-knife.  By  Hercules,  you  have 
cut  up  all  the  stuffing  of  the  couch." 

"  No  matter ;  we  shall  have  couches  enough 
soon, — and  down  to  stuff  them  with, — and  purple  to 
cover  them,— and  pretty  women  to  loll  on  them, — 
unless  this  fool,  and  such  as  he,  spoil  our  plans.  I 
had  something  else  to  say.  The  essenced  fop  wishes 
to  seduce  Zoe  from  me." 

"  Impossible  !  You  misconstrue  the  ordinary  gal- 
lantries which  he  is  in  the  habit  of  paying  to  every 
handsome  face." 

"  Curse  on  his  ordinary  gallantries,  and  his  verses, 
and  his  compliments,  and  his  sprigs  of  myrtle  !  If 
Csesar  should  dare— by  Hercules,  I  will  tear  him  to 
pieces  in  the  middle  of  the  Forum." 

"  Trust  his  destruction  to  me.  We  must  use  his 
talents  and  influence — thrust  him  upon  every  danger 
— make  him  our  instrument  while  we  are  contending 
—  our  peace-offering  to  the  Senate  if  we  fail — our 
first  victim  if  we  succeed." 

"  Hark  !  what  noise  v/as  that  ? " 
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"  Somebody  in  the  terrace  ! — lend  me  your 
dagger." 

Catiline  rushed  to  the  window.  Zoe  was  standmg 
in  the  shade.  He  stepped  out.  She  darted  into  the 
room — passed  Hke  a  flash  of  lightning  by  the  startled 
Cethegus— flew  down  the  stairs— through  the  court — 
through  the  vestibule — through  the  street.  Steps, 
voices,  lights,  came  fast  and  confusedly  behind  her  ; — 
but  with  the  speed  of  love  and  terror  she  gained 
upon  her  pursuers.  She  fled  through  the  wilderness 
of  unknown  and  dusky  streets,  till  she  found  herself, 
breathless  and  exhausted,  in  the  midst  of  a  crowd  of 
gallants,  who,  with  chaplets  on  their  heads,  and 
torches  in  their  hands,  were  reeling  from  the  portico 
of  a  stately  mansion. 

The  foremost  of  the  throng  was  a  youth  whose 
slender  figure  and  beautiful  countenance  seemed 
hardly  consistent  with  his  sex.  But  the  feminine 
delicacy  of  his  features  rendered  more  frightful  the 
mingled  sensuality  and  ferocity  of  their  expression. 
The  libertine  audacity  of  his  stare,  and  the  grotesque 
foppery  of  his  apparel,  seemed  to  indicate  at  least  a 
partial  insanity.  Flinging  one  arm  round  Zoe,  and 
tearing  away  her  veil  with  the  other,  he  disclosed  to 
the  gaze  of  his  thronging  companions  the  regular 
features  and  large  dark  eyes  which  characterize 
Athenian  beauty. 

"  Clodius  has  all  the  luck  to-night,"  cried  Ligarius. 

"  Not  so,  by  Hercules,"  said  Marcus  Coelius  ;  "  the 
girl  is  fairly  our  common  prize :  we  will  fling  dice  for 
her.  The  Venus  ^  throw,  as  it  ought  to  do,  shall 
decide." 

"  Let  me  go — let  me  go,  for  Heaven's  sake,"  cried 
Zoe,  struggling  with  Clodius. 

"  What  a  charming  Greek  accent  she  has  !  Come 
into  the  house,  my  little  Athenian  nightingale." 

*  Venus  was  the  Roman  term  for  the  highest  throw  on  the  dice. 
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"Oh!  what  will  become  of  me?  If  you  have 
mothers — if  you  have  sisters " 

"  Clodius  has  a  sister,"  muttered  Ligarius,  "  or  he 
is  much  belied." 

"  By  Heaven,  she  is  weeping,"  said  Clodius. 

"If  she  were  not  evidently  a  Greek,"  said  Coelius, 
"  I  should  take  her  for  a  vestal  virgin." 

"  And  if  she  were  a  vestal  virgin,"  cried  Clodius 
fiercely,  "  it  should  not  deter  me.  This  way ; — no 
struggling — no  screaming." 

"  Struggling  !  screaming  ! "  exclaimed  a  gay  and 
commanding  voice.  "  You  are  making  very  ungentle 
love,  Clodius." 

The  whole  party  started.  Caesar  had  mingled 
with  them  unperceived. 

The  sound  of  his  voice  thrilled  through  the  very 
heart  of  Zoe.  With  a  convulsive  effort  she  burst 
from  the  grasp  of  her  insolent  admirer,  flung  herself 
at  the  feet  of  Cffisar,  and  clasped  his  knees.  The 
moon  shone  full  on  her  agitated  and  imploring  face  : 
her  lips  moved  ;  but  she  uttered  no  sound.  He  gazed 
at  her  for  an  instant — raised  her — clasped  her  to  his 
bosom.  "  Fear  nothing,  my  sweet  Zoe."  Then,  with 
folded  arms,  and  a  smile  of  placid  defiance,  he  placed 
himself  between  her  and  Clodius. 

Clodius  staggered  forward,  flushed  with  wine  and 
rage,  and  uttering  alternately  a  curse  and  a  hiccup. 

"  By  Pollux,  this  passes  a  jest.  Csesar,  how  dare 
you  insult  me  thus  ?  " 

"  A  jest !  I  am  as  serious  as  a  Jew  on  the  Sab- 
bath. Insult  you  ;  for  such  a  pair  of  eyes  I  would 
insult  the  whole  consular  bench,  or  I  should  be  as 
insensible  as  King  Psammis's  mummy." 

"  Good  Gods,  Caesar,"  said  Marcus  Coelius,  inter- 
posing, "  you  cannot  think  it  worth  while  to  get  into 
a  brawl  for  a  little  Greek  girl." 

"  Why  not  ?     The  Greek  girls  have  used  me  as 
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well  as  those  of  Rome.  Besides,  the  whole  reputa- 
tion of  my  gallantry  is  at  stake.  Give  up  such  a 
lovely  woman  to  that  drunken  boy  !  My  character 
would  be  gone  for  ever.  No  more  perfumed  tablets, 
full  of  vows  and  raptures.  No  more  toying  with 
fingers  at  the  Circus.  No  more  evening  walks  along 
the  Tiber.  No  more  hiding  in  chests,  or  jumping 
from  windows.  I,  the  favoured  suitor  of  half  the 
white  stoles  in  Rome,  could  never  again  aspire  above 
a  freed-woman.  You  a  man  of  gallantry,  and  think 
of  such  a  thing !  For  shame,  my  dear  Coelius  !  Do 
not  let  Clodia  hear  of  it." 

While  Caesar  spoke  he  had  been  engaged  in  keep- 
ing Clodius  at  arm's  length.  The  rage  of  the  frantic 
libertine  increased  as  the  struggle  continued.  "  Stand 
back,  as  you  value  your  life,"  he  cried  ;  "  I  will  pass." 

"  Not  this  way,  sweet  Clodius.  I  have  too  much 
regard  for  you  to  suffer  you  to  make  love  at  such 
disadvantage.  You  smell  too  much  of  Falernian  at 
present.  Would  you  stifle  your  mistress  ?  By  Her- 
cules, you  are  fit  to  kiss  nobody  now,  except  old  Piso, 
when  he  is  tumbling  home  in  the  morning  from  the 
vintners."  ^ 

Clodius  plunged  his  hand  into  his  bosom,  and 
drew  a  little  dagger,  the  faithful  companion  of  many 
desperate  adventures. 

"  Oh,  Gods  !  he  will  be  murdered  !  "  cried  Zoe. 

The  whole  throng  of  revellers  was  in  agitation. 
The  street  fluctuated  with  torches  and  lifted  hands. 
It  was  but  for  a  moment.  Caesar  watched  with  a 
steady  eye  the  descending  hand  of  Clodius,  arrested 
the  blow,  seized  his  antagonist  by  the  throat,  and 
flung  him  against  one  of  the  pillars  of  the  portico 
with  such  violence  that  he  rolled,  stunned  and  sense- 
less, on  the  ground. 

"  He  is  killed,"  cried  several  voices. 

'  Cic.  in  Pis. 
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"  Fair  self-defence,  by  Hercules  !  "  said  Marcus 
Coelius.  "  Bear  witness,  you  all  saw  him  draw  his 
dagger." 

"  He  is  not  dead — he  breathes,"  said  Ligarius. 
"  Carry  him  into  the  house  ;  he  is  dreadfully  bruised." 

The  rest  of  the  party  retired  with  Clodius.  Ccelius 
turned  to  Csesar. 

"  By  all  the  Gods,  Caius  !  you  have  won  your 
lady  fairly.  A  splendid  victory !  You  deserve  a 
triumph." 

"  What  a  madman  Clodius  has  become  ! " 

"  Intolerable.  But  come  and  sup  with  me  on 
the  Nones.  You  have  no  objection  to  meet  the 
Consul  ?  " 

"Cicero?  None  at  all.  We  need  not  talk  politics. 
Our  old  dispute  about  Plato  and  Epicurus  will  furnish 
us  with  plenty  of  conversation.  So  reckon  upon  me, 
my  dear  Marcus,  and  farewell." 

Csesar  and  Zoe  turned  away.  As  soon  as  they 
were  beyond  hearing,  she  began  in  great  agitation  : — 

"  Caesar,  you  are  in  danger.  I  know  all.  I  over- 
heard Catiline  and  Cethegus.  You  are  engaged  in  a 
project  which  must  lead  to  certain  destruction." 

"  My  beautiful  Zoe,  I  live  only  for  glory  and 
pleasure.  For  these  I  have  never  hesitated  to  hazard 
an  existence  which  they  alone  render  valuable  to  me. 
In  the  present  case,  I  can  assure  you  that  our  scheme 
presents  the  fairest  hopes  of  success." 

"  So  much  the  worse.  You  do  not  know — you 
do  not  understand  me.  I  speak  not  of  open  peril, 
but  of  secret  treachery.  Catiline  hates  you  ; — Cethe- 
gus hates  you  ; — your  destruction  is  resolved.  If 
you  survive  the  contest,  you  perish  in  the  first  hour 
of  victory.  They  detest  you  for  your  moderation  ; — 
they  are  eager  for  blood  and  plunder.  I  have  risked 
my  life  to  bring  you  this  warning  ;  but  that  is  ot 
little  moment.     Farewell  ! — Be  happy  !  " 
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Caesar  stopped  her.  "  Do  you  fly  from  my  thanks, 
dear  Zoe  ?  " 

"  I  wish  not  for  your  thanks,  but  for  your  safety  ; 
— I  desire  not  to  defraud  Valeria  or  Servilia  of  one 
caress,  extorted  from  gratitude  or  pity.  Be  my  feel- 
ings what  they  may,  I  have  learnt  in  a  fearful  school 
to  endure  and  to  suppress  them.  I  have  been  taught 
to  abase  a  proud  spirit  to  the  claps  and  hisses  of 
the  vulgar  ; — to  smile  on  suitors  who  united  the  in- 
sults of  a  despicable  pride  to  the  endearments  of  a 
loathsome  fondness  ; — to  affect  sprightliness  with  an 
aching  head,  and  eyes  from  which  tears  were  ready 
to  gush  ; — to  feign  love  with  curses  on  my  lips,  and 
madness  in  my  brain.  Who  feels  for  me  any  esteem, 
— any  tenderness  ?  Who  will  shed  a  tear  over  the 
nameless  grave  which  will  soon  shelter  from  cruelty 
and  scorn  the  broken  heart  of  the  poor  Athenian 
girl  ?  But  you,  who  alone  have  addressed  her  in  her 
degradation  with  a  voice  of  kindness  and  respect, 
farewell.  Sometimes  think  of  me, — not  with  sorrow  ; 
— no  ;  I  could  bear  your  ingratitude,  but  not  your 
distress.  Yet,  if  it  will  not  pain  you  too  much,  in 
distant  days,  when  your  lofty  hopes  and  destinies 
are  accomplished, — on  the  evening  of  some  mighty 
victory, — in  the  chariot  of  some  magnificent  triumph, 
— think  on  one  who  loved  you  with  that  exceed- 
ing love  which  only  the  miserable  can  feel.  Think 
that,  wherever  her  exhausted  frame  may  have  sunk 
beneath  the  sensibilities  of  a  tortured  spirit, — in  what- 
ever hovel  or  whatever  vault  she  may  have  closed  her 
eyes, — whatever  strange  scenes  of  horror  and  pollu- 
tion may  have  surrounded  her  dying  bed,  your  shape 
was  the  last  that  swam  before  her  sight — your  voice 
the  last  sound  that  was  ringing  in  her  ears.  Yet 
turn  your  face  to  me,  C^sar.     Let  me  carry  away 

one  last  look  of  those  features,  and  then "     He 

turned  round.     He  looked  at  her.     He  hid  his  face 
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on  her  bosom,  and  burst  into  tears.  With  sobs  long 
and  loud,  and  convulsive  as  those  of  a  terrified  child, 
he  poured  forth  on  her  bosom  the  tribute  of  im- 
petuous and  uncontrollable  emotion.  He  raised  his 
head  ;  but  he  in  vain  struggled  to  restore  composure 
to  the  brow  which  had  confronted  the  frown  of  Sylla, 
and  the  lips  which  had  rivalled  the  eloquence  of 
Cicero.  He  several  times  attempted  to  speak,  but  in 
vain  ;  and  his  voice  still  faltered  with  tenderness, 
when,  after  a  pause  of  several  minutes,  he  thus  ad- 
dressed her : 

"  My  own  dear  Zoe,  your  love  has  been  bestowed 
on  one  who,  if  he  cannot  merit,  can  at  least  appre- 
ciate and  adore  you.  Beings  of  similar  loveliness, 
and  similar  devotedness  of  affection,  mingled,  in  all 
my  boyish  dreams  of  greatness,  with  visions  of  curule 
chairs  and  ivory  cars,  marshalled  legions  and  laurelled 
fasces.  Such  I  have  endeavoured  to  find  in  the  world  ; 
and,  in  their  stead,  I  have  met  with  selfishness,  with 
vanity,  with  frivolity,  with  falsehood.  The  life  which 
you  have  preserved  is  a  boon  less  valuable  than  the 

affection " 

"  Oh !  Caesar,"  interrupted  the  blushing  Zoe, 
"  think  only  on  your  own  security  at  present.  If  you 
feel  as  you  speak, — but  you  are  only  mocking  me, — 

or  perhaps  your  compassion " 

"  By  Heaven  ! — by  every  oath  that  is  binding " 

"  Alas  !  alas  !  Caesar,  were  not  all  the  same  oaths 
sworn  yesterday  to  Valeria  ?  But  I  will  trust  you, 
at  least  so  far  as  to  partake  your  present  dangers. 
Flight  may  be  necessary : — form  your  plans.  Be 
they  what  they  may,  there  is  one  who,  in  exile,  in 
poverty,  in  peril,  asks  only  to  wander,  to  beg,  to  die 
with  you." 

"  My  Zoe,  I  do  not  anticipate  any  such  necessity. 
To  renounce  the  conspiracy  without  renouncing  the 
principles  on  which  it  was  originally  undertaken, — to 
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elude  the  vengeance  of  the  Senate  without  losing  the 
confidence  of  the  people, — is,  indeed,  an  arduous,  but 
not  an  impossible,  task.  I  owe  it  to  myself  and  to 
my  country  to  make  the  attempt.  There  is  still 
ample  time  for  consideration.  At  present  I  am  too 
happy  in  love  to  think  of  ambition  or  danger." 

They  had  reached  the  door  of  a  stately  palace. 
Caesar  struck  it.  It  was  instantly  opened  by  a  slave. 
Zoe  found  herself  in  a  magnificent  hall,  surrounded 
by  pillars  of  green  marble,  between  which  were  ranged 
the  statues  of  the  long  line  of  Julian  nobles. 

"  Call  Endymion,"  said  Caesar. 

The  confidential  freed-man  made  his  appearance, 
not  without  a  slight  smile,  which  his  patron's  good- 
nature emboldened  him  to  hazard,  at  perceiving  the 
beautiful  Athenian. 

"  Arm  my  slaves,  Endymion ;  there  are  reasons 
for  precaution.  Let  them  relieve  each  other  on  guard 
during  the  night.  Zoe,  my  love,  my  preserver,  why 
are  your  cheeks  so  pale?  Let  me  kiss  some  bloom 
into  them.  How  you  tremble !  Endymion,  a  flask 
of  Samian,  and  some  fruit.  Bring  them  to  my  apart- 
ments.    This  way,  my  sweet  Zoe." 
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ON   THE 
ROYAL   SOCIETY   OF   LITERATURE. 

(June  1823.) 

This  is  the  age  of  societies.  There  is  scarcely  one 
Englishman  in  ten  who  has  not  belonged  to  some 
association  for  distributing  books,  or  for  prosecuting 
them  ;  for  sending  invalids  to  the  hospital,  or  beggars 
to  the  treadmill ;  for  giving  plate  to  the  rich,  or 
blankets  to  the  poor.  To  be  the  most  absurd  in- 
stitution among  so  many  institutions  is  no  small 
distinction  ;  it  seems,  however,  to  belong  indisputably 
to  the  Royal  Society  of  Literature.  At  the  first  esta- 
blishment of  that  ridiculous  academy,  every  sensible 
man  predicted  that,  in  spite  of  regal  patronage  and 
episcopal  management,  it  would  do  nothing,  or  do 
harm.  And  it  will  scarcely  be  denied  that  those 
expectations  have  hitherto  been  fulfilled. 

I  do  not  attack  the  founders  of  the  association. 
Their  characters  are  respectable  ;  their  motives,  I  am 
willing  to  believe,  were  laudable.  But  I  feel,  and  it 
is  the  duty  of  every  literary  man  to  feel,  a  strong 
jealousy  of  their  proceedings.  Their  Society  can  be 
innocent  only  while  it  continues  to  be  despicable. 
Should  they  ever  possess  the  power  to  encourage 
merit,  they  must  also  possess  the  power  to  depress 
it.  Which  power  will  be  more  frequently  exercised, 
let  every  one  who  has  studied  literary  history,  let 
every  one  who  has  studied  human  nature,  declare. 

Envy  and  faction  insinuate  themselves  into  all 
communities.      They  often    disturb   the    peace,  and 
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pervert  the  decisions,  of  benevolent  and  scientific 
associations.  But  it  is  in  literary  academies  that  they 
exert  the  most  extensive  and  pernicious  influence. 
In  the  first  place,  the  principles  of  literary  criticism, 
though  equally  fixed  with  those  on  which  the  chemist 
and  the  surgeon  proceed,  are  by  no  means  equally 
recognized.  Men  are  rarely  able  to  assign  a  reason 
for  their  approbation  or  dislike  on  questions  of  taste  ; 
and  therefore  they  willingly  submit  to  any  guide  who 
boldly  asserts  his  claim  to  superior  discernment.  It 
is  more  difficult  to  ascertain  and  establish  the  merits 
of  a  poem  than  the  powers  of  a  machine  or  the 
benefits  of  a  new  remedy.  Hence  it  is  in  literature, 
that  quackery  is  most  easily  puffed,  and  excellence 
most  easily  decried. 

In  some  degree  this  argument  applies  to  acade- 
mies of  the  fine  arts  ;  and  it  is  fully  confirmed  by 
all  that  I  have  ever  heard  of  that  institution  which 
annually  disfigures  the  walls  of  Somerset  House  with 
an  acre  of  spoiled  canvass.  But  a  literary  tribunal  is 
incomparably  more  dangerous.  Other  societies,  at 
least,  have  no  tendency  to  call  forth  any  opinions  on 
those  subjects  which  most  agitate  and  inflame  the 
minds  of  men.  The  sceptic  and  the  zealot,  the  revo- 
lutionist and  placeman,  meet  on  common  ground 
in  a  gallery  of  paintings  or  a  laboratory  of  science. 
They  can  praise  or  censure  without  reference  to  the 
differences  which  exist  between  them.  In  a  literary 
body  this  can  never  be  the  case.  Literature  is,  and 
always  must  be,  inseparably  blended  with  politics 
and  theology ;  it  is  the  great  engine  which  moves  the 
feelings  of  a  people  on  the  most  momentous  ques- 
tions. It  is,  therefore,  impossible  that  any  society 
can  be  formed  so  impartial  as  to  consider  the  lite- 
rary character  of  an  individual  abstracted  from  the 
opinions  which  his  writings  inculcate.  It  is  not  to 
be  hoped,  perhaps  it  is  not  to  be  wished,  that  the 
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feelings  of  the  man  should  be  so  completely  for- 
gotten In  the  duties  of  the  academician.  The  conse- 
quences are  evident.  The  honours  and  censures  of 
this  Star-chamber  of  the  Muses  will  be  awarded 
according  to  the  prejudices  of  the  particular  sect  or 
faction  which  may  at  the  time  predominate.  Whigs 
would  canvass  against  a  Southey,  Tories  against  a 
Byron.  Those  who  might  at  first  protest  against 
such  conduct  as  unjust  would  soon  adopt  it  on  the 
plea  of  retaliation  ;  and  the  general  good  of  litera- 
ture, for  which  the  Society  was  professedly  instituted, 
would  be  forgotten  in  the  stronger  claims  of  political 
and  religious  partiality. 

Yet  even  this  is  not  the  worst.  Should  the  insti- 
tution ever  acquire  any  influence,  it  will  afford  most 
pernicious  facilities  to  every  malignant  coward  who 
may  desire  to  blast  a  reputation  which  he  envies.  It 
will  furnish  a  secure  ambuscade,  behind  which  the 
Maroons  of  literature  may  take  a  certain  and  deadly 
aim.  The  editorial  we  has  often  been  fatal  to  rising 
genius  ;  though  all  the  world  knows  that  it  is  only 
a  form  of  speech,  very  often  employed  by  a  single 
needy  blockhead.  The  academic  we  would  have  a 
far  greater  and  more  ruinous  influence.  Numbers, 
while  they  increased  the  effect,  would  diminish  the 
shame,  of  injustice.  The  advantages  of  an  open  and 
those  of  an  anonymous  attack  would  be  combined  ; 
and  the  authority  of  avowal  would  be  united  to  the 
security  of  concealment.  The  serpents  in  Virgil, 
after  they  had  destroyed  Laocoon,  found  an  asylum 
from  the  vengeance  of  the  enraged  people  behind  the 
shield  of  the  statue  of  Minerva.  And  in  the  same 
manner,  every  thing  that  is  grovelling  and  venomous, 
every  thing  that  can  hiss,  and  every  thing  that  can 
sting,  would  take  sanctuary  in  the  recesses  of  this 
new  temple  of  wisdom. 

The  French  academy  was,  of  all  such  associations, 
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the  most  widely  and  the  most  justly  celebrated.  It 
was  founded  by  the  greatest  of  ministers  ;  it  was 
patronized  by  successive  kings  ;  it  numbered  in  its 
lists  most  of  the  eminent  French  writers.  Yet  what 
benefit  has  literature  derived  from  its  labours  ?  What 
is  its  history  but  an  uninterrupted  record  of  servile 
compliances — of  paltry  artifices — of  deadly  quarrels 
— of  perfidious  friendships  ?  whether  governed  by  the 
Court,  by  the  Sorbonne,  or  by  the  Philosophers,  it 
was  always  equally  powerful  for  evil,  and  equally  im- 
potent for  good.  I  might  speak  of  the  attacks  by 
which  it  attempted  to  depress  the  rising  fame  of 
Corneille  ;  I  might  speak  of  the  reluctance  with  which 
it  gave  its  tardy  confirmation  to  the  applauses  which 
the  whole  civilized  world  had  bestowed  on  the  genius 
of  Voltaire.  I  might  prove  by  overwhelming  evidence 
that,  to  the  latest  period  of  its  existence,  even  under 
the  superintendence  of  the  all-accomplished  D'Alem- 
bert,  it  continued  to  be  a  scene  of  the  fiercest 
animosities  and  the  basest  intrigues.  I  might  cite 
Piron's  epigrams,  and  Marmontel's  memoirs,  and 
Montesquieu's  letters.  But  I  hasten  on  to  another 
topic. 

One  of  the  modes  by  which  our  Society  proposes 
to  encourage  merit  is  the  distribution  of  prizes.  The 
munificence  of  the  king  has  enabled  it  to  offer  an 
annual  premium  of  a  hundred  guineas  for  the  best 
essay  in  prose,  and  another  of  fifty  guineas  for  the 
best  poem,  which  may  be  transmitted  to  it.  This  is 
very  laughable.  In  the  first  place  the  judges  may  err. 
Those  imperfections  of  human  intellect  to  which,  as 
the  articles  of  the  church  tell  us,  even  general  coun- 
cils are  subject,  may  possibly  be  found  even  in  the 
Royal  Society  of  Literature.  The  French  academy, 
as  I  have  already  said,  was  the  most  illustrious 
assembly  of  the  kind,  and  numbered  among  its 
associates  men  much  more  distinguished  than  ever 
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will  assemble  at  Mr.  Hatchard's  to  rummage  the  box 
of  the  English  Society.  Yet  this  famous  body  gave 
a  poetical  prize,  for  which  Voltaire  was  a  candidate, 
to  a  fellow  who  wrote  some  verses  about  tJie  frozen 
and  the  burning  pole. 

Yet,  granting  that  the  prizes  were  always  awarded 
to  the  best  composition,  that  composition,  I  say  with- 
out hesitation,  will  always  be  bad.  A  prize  poem  is 
like  a  prize  sheep.  The  object  of  the  competitor  for 
the  agricultural  premium  is  to  produce  an  animal  fit, 
not  to  be  eaten,  but  to  be  weighed.  Accordingly  he 
pampers  his  victim  into  morbid  and  unnatural  fatness  ; 
and,  when  it  is  in  such  a  state  that  it  would  be  sent 
away  in  disgust  from  any  table,  he  offers  it  to  the 
judges.  The  object  of  the  poetical  candidate,  in  like 
manner,  is  to  produce,  not  a  good  poem,  but  a  poem 
of  that  exact  degree  of  frigidity  or  bombast  which 
may  appear  to  his  censors  to  be  correct  or  sublime. 
Compositions  thus  constructed  will  always  be  worth- 
less. The  few  excellences  which  they  may  contain 
will  have  an  exotic  aspect  and  flavour.  In  general, 
prize  sheep  are  good  for  nothing  but  to  make  tallow 
candles,  and  prize  poems  are  good  for  nothing  but  to 
light  them. 

The  first  subject  proposed  by  the  Society  to  the 
poets  of  England  was  Dartmoor.  I  thought  that  they 
intended  a  covert  sarcasm  at  their  own  projects. 
Their  institution  was  a  literary  Dartmoor  scheme  ; — 
a  plan  for  forcing  into  cultivation  the  waste  lands  of 
intellect, — for  raising  poetical  produce,  by  means  of 
bounties,  from  soil  too  meagre  to  have  yielded  any 
returns  in  the  natural  course  of  things.  The  plan  for 
the  cultivation  of  Dartmoor  has,  I  hear,  been  aban- 
doned. I  hope  that  this  may  be  an  omen  of  the  fate 
of  the  Society. 

In  truth,  this  seems  by  no  means  improbable. 
They  have  been  offering  for  several  years  the  rewards 
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which  the  king  placed  at  their  disposal,  and  have  not, 
as  far  as  I  can  learn,  been  able  to  find  in  their  box 
one  composition  which  they  have  deemed  worthy  of 
publication.  At  least  no  publication  has  taken  place. 
The  associates  may  perhaps  be  astonished  at  this. 
But  I  will  attempt  to  explain  it,  after  the  manner  of 
ancient  times,  by  means  of  an  apologue. 

About  four  hundred  years  after  the  deluge,  King 
Gomer  Chephoraod  reigned  in  Babylon.  He  united 
all  the  characteristics  of  an  excellent  sovereign.  He 
made  good  laws,  won  great  battles,  and  white-washed 
long  streets.  He  was,  in  consequence,  idolised  by  his 
people,  and  panegyrized  by  many  poets  and  orators. 
A  book  was  then  a  serious  undertaking.  Neither 
paper  nor  any  similar  material  had  been  invented. 
Authors  were  therefore  under  the  necessity  of  in- 
scribing their  compositions  on  massive  bricks.  Some 
of  these  Babylonian  records  are  still  preserved  in 
European  museums  ;  but  the  language  in  which  they 
are  written  has  never  been  deciphered.  Gomer 
Chephoraod  was  so  popular  that  the  clay  of  all  the 
plains  round  the  Euphrates  could  scarcely  furnish 
brick-kilns  enough  for  his  eulogists.  It  is  recorded 
in  particular  that  Pharonezzar,  the  Assyrian  Pindar, 
published  a  bridge  and  four  walls  in  his  praise. 

One  day  the  king  was  going  in  state  from  his 
palace  to  the  temple  of  Belus.  During  this  procession 
it  was  lawful  for  any  Babylonian  to  offer  any  petition 
or  suggestion  to  his  sovereign.  As  the  chariot  passed 
before  a  vintner's  shop,  a  large  company,  apparently 
half-drunk,  sallied  forth  into  the  street ;  and  one  of 
them  thus  addressed  the  king  : 

"  Gomer  Chephoraod,  live  for  ever  !  It  appears 
to  thy  servants  that  of  all  the  productions  of  the  earth 
good  wine  is  the  best,  and  bad  wine  is  the  worst. 
Good  wine  makes  the  heart  cheerful,  the  eyes  bright, 
the   speech   ready.      Bad   wine   confuses   the   head. 
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disorders  the  stomach,  makes  us  quarrelsome  at  night, 
and  sick  the  next  morning.  Now  therefore  let  my 
lord  the  king  take  order  that  thy  servants  may  drink 
good  wine." 

"  And  how  is  this  to  be  done  ?  "  said  the  good- 
natured  prince. 

"  Oh  king,"  said  his  monitor,  "  this  is  most  easy. 
Let  the  king  make  a  decree,  and  seal  it  with  his  royal 
signet :  and  let  it  be  proclaimed  that  the  king  will 
give  ten  she-asses,  and  ten  slaves,  and  ten  changes  of 
raiment,  every  year,  unto  the  man  who  shall  make 
ten  measures  of  the  best  wine.  And  whosoever 
wishes  for  the  she-asses,  and  the  slaves,  and  the 
raiment,  let  him  send  the  ten  measures  of  wine  to  thy 
servants,  and  we  will  drink  thereof  and  judge.  So 
shall  there  be  much  good  wine  in  Assyria." 

The  project  pleased  Gomer  Chephoraod.  "  Be  it 
so,"  said  he.  The  people  shouted.  The  petitioners 
prostrated  themselves  in  gratitude.  The  same  night 
heralds  were  despatched  to  bear  the  intelligence  to 
the  remotest  districts  of  Assyria. 

After  a  due  interval  the  wines  began  to  come  in  ; 
and  the  examiners  assembled  to  adjudge  the  prize. 
The  first  vessel  was  unsealed.  Its  odour  was  such 
that  the  judges,  without  tasting  it,  pronounced  unani- 
mous condemnation.  The  next  was  opened  :  it  had 
a  villanous  taste  of  clay.  The  third  was  sour  and 
vapid.  They  proceeded  from  one  cask  of  execrable 
liquor  to  another,  till  at  length,  in  absolute  nausea, 
they  gave  up  the  investigation. 

The  next  morning  they  all  assembled  at  the  gate 
of  the  king,  with  pale  faces  and  aching  heads.  They 
owned  that  they  could  not  recommend  any  com- 
petitor as  worthy  of  the  rewards.  They  swore  that 
the  wine  was  little  better  than  poison,  and  entreated 
permission  to  resign  the  office  of  deciding  between 
such  detestable  potions. 

VOL.  XI  Q 
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"  In  the  name  of  Belus,  how  can  this  have 
happened  ?  "  said  the  king. 

Merolchazzar,  the  high-priest,  muttered  something 
about  the  anger  of  the  Gods  at  the  toleration  shown 
to  a  sect  of  impious  heretics  who  ate  pigeons  broiled, 
"  whereas,"  said  he,  "  our  religion  commands  us  to  eat 
them  roasted.  Now  therefore,  oh  king,"  continued 
this  respectable  divine,  "  give  command  to  thy  men 
of  war,  and  let  them  smite  the  disobedient  people 
with  the  sword,  them,  and  their  wives,  and  their 
children,  and  let  their  houses,  and  their  flocks,  and 
their  herds,  be  given  to  thy  servants  the  priests. 
Then  shall  the  land  yield  its  increase,  and  the  fruits 
of  the  earth  shall  be  no  more  blasted  by  the  vengeance 
of  heaven." 

"  Nay,"  said  the  king,  "  the  ground  lies  under  no 
general  curse  from  heaven.  The  season  has  been 
singularly  good.  The  wine  which  thou  didst  thyself 
drink  at  the  banquet  a  few  nights  ago,  oh  venerable 
Merolchazzar,  was  of  this  year's  vintage.  Dost  thou 
not  remember  how  thou  didst  praise  it  ?  It  was  the 
same  night  that  thou  wast  inspired  by  Belus,  and 
didst  reel  to  and  fro,  and  discourse  sacred  mysteries. 
These  things  are  too  hard  for  me.  I  comprehend 
them  not.  The  only  wine  which  is  bad  is  that  which 
is  sent  to  my  judges.    Who  can  expound  this  to  us  ?  " 

The  king  scratched  his  head.  Upon  which  all  the 
courtiers  scratched  their  heads. 

He  then  ordered  proclamation  to  be  made,  that  a 
purple  robe  and  a  golden  chain  should  be  given  to 
the  man  who  could  solve  this  difficulty. 

An  old  philosopher,  who  had  been  observed  to 
smile  rather  disdainfully  when  the  prize  had  first  been 
instituted,  came  forward  and  spoke  thus  : — 

"  Gomer  Chephoraod,  live  for  ever  !  Marvel  not 
at  that  which  has  happened.  It  was  no  miracle,  but 
a  natural  event.     How  could  it  be  otherwise  ?     It  is 


On  the  Koyal  Society  of  Literature     227 

true  that  much  good  wine  has  been  made  this  year. 
But  who  would  send  it  in  for  thy  rewards  ?  Thou 
knowest  Ascobaruch  who  hath  the  great  vineyards  in 
the  north,  and  Cohahiroth  who  sendeth  wine  every 
year  from  the  south  over  the  Persian  gulf  Their 
wines  are  so  delicious  that  ten  measures  thereof  are 
sold  for  an  hundred  talents  of  silver.  Thinkest  thou 
that  they  will  exchange  them  for  thy  slaves  and  thine 
asses  ?  What  would  thy  prize  profit  any  who  have 
vineyards  in  rich  soils  ?  " 

"Who  then,"  said  one  of  the  judges,  "are  the 
wretches  who  sent  us  this  poison  ?  " 

"  Blame  them  not,"  said  the  sage,  "  seeing  that  you 
have  been  the  authors  of  the  evil.  They  are  men 
whose  lands  are  poor,  and  have  never  yielded  them 
any  returns  equal  to  the  prizes  which  the  king  pro- 
posed. Wherefore,  knowing  that  the  lords  of  the 
fruitful  vineyards  would  not  enter  into  competition 
with  them,  they  planted  vines,  some  on  rocks,  and 
some  in  light  sandy  soil,  and  some  in  deep  clay. 
Hence  their  wines  are  bad.  For  no  culture  or  reward 
will  make  barren  land  bear  good  vines.  Know 
therefore,  assuredly,  that  your  prizes  have  increased 
the  quantity  of  bad  but  not  of  good  wine." 

There  was  a  long  silence.  At  length  the  king 
spoke.  "  Give  him  the  purple  robe  and  the  chain 
of  gold.  Throw  the  wines  into  the  Euphrates  ;  and 
proclaim  that  the  Royal  Society  of  Wines  is  dis- 
solved." 
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SCENES   FROM  "ATHENIAN   REVELS." 
(January  1824.) 

A  DRAMA. 

I. 

Scene — A  Street  in  Athens. 

Enter  Callidemus  and  SPEUSirPUS. 

CALLIDEMUS. 

So,  you  young  reprobate !  You  must  be  a  man  of 
wit,  forsooth,  and  a  man  of  quality !  You  must 
spend  as  if  you  were  as  rich  as  Nicias,  and  prate  as 
if  you  were  as  wise  as  Pericles  !  You  must  dangle 
after  sophists  and  pretty  women  !  And  I  must  pay 
for  all  !  I  must  sup  on  thyme  and  onions,  while  you 
are  swallowing  thrushes  and  hares !  I  must  drink 
water,  that  you  may  play  the  cottabus '  with  Chian 
wine.  I  must  wander  about  as  ragged  as  Pauson,- 
that  you  may  be  as  fine  as  Alcibiades  !  I  must  He  on 
bare  boards,  with  a  stone  ^  for  my  pillow,  and  a  rotten 
mat  for  my  coverlid,  by  the  light  of  a  wretched 
winking  lamp,  while  you  are  marching  in  state,  with 

'  This  game  consisted  in  projecting  wine  out  of  cups ;  it  was  a 
diversion  extremely  fashionable  at  Athenian  entertainments. 

2  Pauson  was  an  Athenian  painter,  whose  name  was  synonymous 
with  beggary.  See  Aristophanes  ;  Plutus,  602.  From  his  poverty,  I 
am  inclined  to  suppose  that  he  painted  historical  pictures. 

'  See  Aristophanes  j  Plutus,  542, 
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as  many  torches  as  one  sees  at  the  feast  of  Ceres,  to 
thunder  with  your  hatchet '  at  the  doors  of  half  the 
Ionian  ladies  in  Peiraeus.^ 

SPEUSIPPUS. 

Why,  thou  unreasonable  old  man !  Thou  most 
shameless  of  fathers  ! 

CALLIDEMUS. 

Ungrateful  wretch  ;  dare  you  talk  so  ?  Are  you 
not  afraid  of  the  thunders  of  Jupiter  ? 

SPEUSIPPUS. 

Jupiter  thunder !  nonsense  !  Anaxagoras  says, 
that  thunder  is  only  an  explosion  produced  by 

CALLIDEMUS. 

He  does  !  Would  that  it  had  fallen  on  his  head 
for  his  pains  ! 

SPEUSIPPUS. 

Nay :  talk  rationally. 

CALLIDEMUS. 

Rationally !  You  audacious  young  sophist !  I 
will  talk  rationally.  Do  you  know  that  I  am  your 
father  ?     What  quibble  can  you  make  upon  that  ? 

SPEUSIPPUS. 

Do  I  know  that  you  are  my  father  ?  Let  us  take 
the  question  to  pieces,  as  Melesigenes  would  say. 
First,  then,  we  must  inquire  what  is  knowledge  ? 
Secondly,  what  is  a  father  ?  Now,  knowledge,  as 
Socrates  said  the  other  day  to  Theaetetus,^  

'  See  Theocritus  ;  Idyll  ii.  128. 

"^  This  was  the  roost  disreputable  part  of  Athens.    See  Aristophanes  ; 
Pax,  165.  3  See  Plato's  Theaetetus. 
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CALLIDEMUS. 

Socrates  !  what !  the  ragged  flat-nosed  old  dotard, 
who  walks  about  all  day  barefoot,  and  filches  cloaks, 
and  dissects  gnats,  and  shoes  '  fleas  with  wax  ? 

SPEUSIPPUS. 
All  fiction  I     All  trumped  up  by  Aristophanes ! 

CALLIDEMUS. 

By  Pallas,  if  he  is  in  the  habit  of  putting  shoes  on 
his  fleas,  he  is  kinder  to  them  than  to  himself  But 
listen  to  me,  boy  ;  if  you  go  on  in  this  way,  you  will 
be  ruined.  There  is  an  argument  for  you.  Go  to 
your  Socrates  and  your  Melesigenes,  and  tell  them  to 
refute  that.     Ruined  1     Do  you  hear  ? 

SPEUSIPPUS. 
Ruined  I 

CALLIDEMUS. 

Ay,  by  Jupiter !  Is  such  a  show  as  you  make  to 
be  supported  on  nothing  ?  During  all  the  last  war, 
I  made  not  an  obol  from  my  farm  ;  the  Peloponnesian 
locusts  came  almost  as  regularly  as  the  Pleiades ; — 
corn  burnt ; — olives  stripped  ; — fruit  trees  cut  down  ; — 
wells  stopped  up  ; — and,  just  when  peace  came,  and  I 
hoped  that  all  would  turn  out  well,  you  must  begin 
to  spend  as  if  you  had  all  the  mines  of  Thasus  at 
command. 

SPEUSIPPUS. 

Now,  by  Neptune,  who  delights  in  horses 

CALLIDEMUS. 

If  Neptune  delights  in  horses,  he  does  not  re- 
semble me.     You  must  ride  at  the  Panathenaea  on  a 

'  See  Aristophanes  ;  Nubes,  150. 
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horse  fit  for  the  great  king  :  four  acres  of  my  best 
vines  went  for  that  folly.  You  must  retrench,  or  you 
will  have  nothing  to  eat.  Does  not  Anaxagoras 
mention,  among  his  other  discoveries,  that  when  a 
man  has  nothing  to  eat  he  dies  ? 


SPEUSIPPUS. 
You  are  deceived.     My  friends 


CALLIDEMUS. 

Oh,  yes !  your  friends  will  notice  you,  doubtless, 
when  you  are  squeezing  through  the  crowd,  on  a 
winter's  day,  to  warm  yourself  at  the  fire  of  the  baths  ; 
— or  when  you  are  fighting  with  beggars  and  beggars' 
dogs  for  the  scraps  of  a  sacrifice  ; — or  when  you  are 
glad  to  earn  three  wretched  obols  ^  by  listening  all 
day  to  lying  speeches  and  crying  children. 

SPEUSIPPUS. 
There  are  other  means  of  support. 

CALLIDEMUS. 

What !  I  suppose  you  will  wander  from  house  to 
house,  like  that  wretched  buffoon  Philippus,^  and  beg 
everybody  who  has  asked  a  supper-party  to  be  so 
kind  as  to  feed  you  and  laugh  at  you  ;  or  you  will 
turn  sycophant  ;  you  will  get  a  bunch  of  grapes,  or  a 
pair  of  shoes,  now  and  then,  by  frightening  some  rich 
coward  with  a  mock  prosecution.  Well !  that  is  a 
task  for  which  your  studies  under  the  sophists  may 
have  fitted  you. 

SPEUSIPPUS. 

You  are  wide  of  the  mark. 

•  The  stipend  of  an  Athenian  juryman.        *  Xenophon  ;  Convivium. 
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CALLIDEMUS. 

Then  what,  in  the  name  of  Juno,  is  your  scheme? 
Do  you  intend  to  join  Orestes,'  and  rob  on  the  high- 
way ?  Take  care  ;  beware  of  the  eleven ;  ^  beware 
of  the  hemlock.  It  may  be  very  pleasant  to  live  at 
other  people's  expense  ;  but  not  very  pleasant,  I  should 
think,  to  hear  the  pestle  give  its  last  bang  against  the 
mortar,  when  the  cold  dose  is  ready.     Pah  I 

SPEUSIPPUS. 
Hemlock !    Orestes  !    folly !— I    aim    at    nobler 
objects.      What  say   you    to    politics, — the   general 
assembly  ? 

CALLIDEMUS. 

You  an  orator!— oh  no!  no!  Cleon  was  worth 
twenty  such  fools  as  you.  You  have  succeeded,  I 
grant,  to  his  impudence,  for  which,  if  there  be  justice 
in  Tartarus,  he  is  now  soaking  up  to  the  eyes  in  his 
own  tan-pickle.     But  the  Paphlagonian  had  parts. 

SPEUSIPPUS. 
And  you  mean  to  imply 

CALLIDEMUS. 
Not  I.     You  are  a  Pericles  in  embryo,  doubtless. 
Well :  and  when  are  you  to  make  your  first  speech  ? 
Oh  Pallas  ! 

SPEUSIPPUS. 

I  thought  of  speaking,  the  other  day,  on  the 
Sicilian  expedition  ;  but  Nicias  ^  got  up  before  me. 

'  A  celebrated  highwayman  of  Attica.     See  Aristophanes ;  Aves, 
711  ;  and  in  several  other  passages. 
''  The  police  officers  of  Athens. 
*  See  Thucydides,  vi.  8. 


Scenes  from  "Athenian  Eevels  "      233 

CALLIDEMUS. 

Nicias,  poor  honest  man,  might  just  as  well  have 
sate  still ;  his  speaking  did  but  little  good.  The  loss 
of  your  oration  is,  doubtless,  an  irreparable  public 
calamity. 

SPEUSIPPUS. 

Why,  not  so ;  I  intend  to  introduce  it  at  the 
next  assembly  ;  it  will  suit  any  subject. 

CALLIDEMUS. 

That  is  to  say,  it  will  suit  none.  But  pray,  if  it 
be  not  too  presumptuous  a  request,  indulge  me  with 
a  specimen. 

SPEUSIPPUS. 

Well  ;  suppose  the  agora  crowded  ; — an  impor- 
tant subject  under  discussion  ; — an  ambassador  from 
Argos,  or  from  the  great  king  ; — the  tributes  from 
the  islands  ; — an  impeachment  ; — in  short,  any  thing 
you  please.  The  crier  makes  proclamation. — "  Any 
citizen  above  fifty  years  old  may  speak— any  citizen 
not  disqualified  may  speak."  Then  I  rise  : — a  great 
murmur  of  curiosity  while  I  am  mounting  the  stand. 

CALLIDEMUS. 

Of  curiosity  !  yes,  and  of  something  else  too.  You 
will  infallibly  be  dragged  down  by  main  force,  like 
poor  Glaucon  ^  last  year. 

SPEUSIPPUS. 

Never  fear.     I  shall  begin  in  this  style : 

"  When  I  consider,  Athenians,  the  importance  of 

our  city  ; — when  I  consider  the  extent  of  its  power, 

the  wisdom  of  its  laws,  the  elegance  of  its  decorations  ; 

-  -when    I  consider   by   what   names   and    by  what 

'  See  Xenophon  ;  Memorabilia,  ill. 
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exploits  its  annals  are  adorned  ; — when  I  think  on 
Harmodius  and  Aristogiton,  on  Themistocles  and 
Miltiades,  on  Cimon  and  Pericles  ; — when  I  contem- 
plate our  preeminence  in  arts  and  letters ; — when 
I  observe  so  many  flourishing  states  and  islands 
compelled  to  own  the  dominion,  and  purchase  the 
protection,  of  the  City  of  the  Violet  Crown  ' " 

CALLIDEMUS. 

I  shall  choke  with  rage.  Oh,  all  ye  gods  and 
goddesses,  what  sacrilege,  what  perjury  have  I  ever 
committed,  that  I  should  be  singled  out  from  among 
all  the  citizens  of  Athens  to  be  the  father  of  this 
fool? 

SPEUSIPPUS. 

What  now  ?  By  Bacchus,  old  man,  I  would  not 
advise  you  to  give  way  to  such  fits  of  passion  in  the 
streets.  If  Aristophanes  were  to  see  you,  you  would 
infallibly  be  in  a  comedy  next  spring. 

CALLIDEMUS. 

You  have  more  reason  to  fear  Aristophanes  than 
any  fool  living.  Oh,  that  he  could  but  hear  you  trying 
to  imitate  the  slang  of  Straton  ^  and  the  lisp  of  Alci- 
biades  !  ^  You  would  be  an  inexhaustible  subject. 
You  would  console  him  for  the  loss  of  Cleon. 

SPEUSIPPUS. 

No,  no.  I  may  perhaps  figure  at  the  dramatic 
representations  before  long  ;  but  in  a  very  different 
way. 

CALLIDEMUS. 

What  do  you  mean  ? 

•  A  favourite  epithet  of  Athens.     See  Aristophanes  ;  Acharn.  637. 

*  See  Aristophanes ;  Equites,  1375. 
'  See  Aristophanes  ;  Vespos,  44. 
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SPEUSIPPUS. 
What  say  you  to  a  tragedy  ? 

CALLIDEMUS. 
A  tragedy  of  yours  ? 

SPEUSIPPUS. 
Even  so. 

CALLIDEMUS. 

Oh  Hercules  !  Oh  Bacchus  !  This  is  too  much. 
Here  is  an  universal  genius  ;  sophist, — orator, — poet. 
To  what  a  three-headed  monster  have  I  given  birth  ! 
a  perfect  Cerberus  of  intellect !  And  pray  what  may 
your  piece  be  about  ?  Or  will  your  tragedy,  like  your 
speech,  serve  equally  for  any  subject  ? 

SPEUSIPPUS. 

I  thought  of  several  plots  ; — CEdipus, — Eteocles 
and  Polynices, — the  war  of  Troy, — the  murder  of 
Agamemnon. 

CALLIDEMUS. 
And  what  have  you  chosen  ? 

SPEUSIPPUS. 

You  know  there  is  a  law  which  permits  any 
modern  poet  to  retouch  a  play  of  ^Eschylus,  and 
bring  it  forward  as  his  own  composition.  And,  as 
there  is  an  absurd  prejudice,  among  the  vulgar,  in 
favour  of  his  extravagant  pieces,  I  have  selected  one 
of  them,  and  altered  it. 

CALLIDEMUS. 
Which  of  them  ? 
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SPEUSIPPUS. 

Oh  !  that  mass  of  barbarous  absurdities,  the  Pro- 
metheus. But  I  have  framed  it  anew  upon  the  model 
of  Euripides.  By  Bacchus,  I  shall  make  Sophocles 
and  Agathon  look  about  them.  You  would  not  know 
the  play  again. 

CALLIDEMUS. 

By  Jupiter,  I  believe  not. 

SPEUSIPPUS. 

I  have  omitted  the  whole  of  the  absurd  dialogue 
between  Vulcan  and  Strength,  at  the  beginning. 

CALLIDEMUS. 

That  may  be,  on  the  whole,  an  improvement. 
The  play  will  then  open  with  that  grand  soliloquy  of 
Prometheus,  when  he  is  chained  to  the  rock. 

"  Oh  !  ye  eternal  heavens  !     Ye  rushing  winds  ! 
Ye  fountains  of  great  streams  !     Ye  ocean  waves, 
That  in  ten  thousand  sparkling  dimples  wreathe 
Your  azure  smiles  !     All -generating  earth  ! 
All-seeing  sun  !     On  you,  on  you,  I  call."  ' 

Well,  I  allow  that  will  be  striking  ;  I  did  not  think 
you  capable  of  that  idea.     Why  do  you  laugh  ? 

SPEUSIPPUS. 

Do  you  seriously  suppose  that  one  who  has 
studied  the  plays  of  that  great  man,  Euripides,  would 
ever  begin  a  tragedy  in  such  a  ranting  style  ? 

CALLIDEMUS. 

What,  does  not  your  play  open  with  the  speech 
of  Prometheus  ? 

'  See  /Eschylus ;  Prometheus,  88. 
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SPEUSIPPUS. 
No  doubt. 

CALLIDEMUS. 

Then  what,  in  the  name  of  Bacchus,  do  you  make 
him  say  ? 

SPEUSIPPUS. 
You  shall  hear  ;  and,  if  it  be  not  in  the  very  style 
of  Euripides,  call  me  a  fool. 

CALLIDEMUS. 

That  is  a  liberty  which  I  shall  venture  to  take, 
whether  it  be  or  no.     But  go  on. 

SPEUSIPPUS. 

Prometheus  begins  thus  : 

"  Coelus  begat  Saturn  and  Briareus, 
Cottus  and  Creius  and  lapetus, 
Gyges  and  Hyperion,  Phoebe,  Tethys, 
Thea  and  Rhea  and  Mnemosyne. 
Then  Saturn  wedded  Rhea,  and  begat 
Pluto  and  Neptune,  Jupiter  and  Juno.'' 

CALLIDEMUS. 

Very  beautiful,  and  very  natural ;  and,  as  you  say, 
very  like  Euripides. 

SPEUSIPPUS. 

You  are  sneering.  Really,  father,  you  do  not 
understand  these  things.  You  had  not  those  advan- 
tages in  your  youth 

CALLIDEMUS. 

Which  I  have  been  fool  enough  to  let  you  have. 
No ;  in  my  early  days,  lying  had  not  been  dignified 
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into  a  science,  nor  politics  degraded  into  a  trade.  I 
wrestled,  and  read  Homer's  battles,  instead  of  dressing 
my  hair,  and  reciting  lectures  in  verse  out  of  Euri- 
pides. But  I  have  some  notion  of  what  a  play  should 
be  ;  I  have  seen  Phrynichus,  and  lived  with  yEschylus. 
I  saw  the  representation  of  the  Persians. 

SPEUSIPPUS. 

A  wretched  play ;  it  may  amuse  the  fools  who 
row  the  triremes  ;  but  it  is  utterly  unworthy  to  be 
read  by  any  man  of  taste. 

CALLIDEMUS. 

If  you  had  seen  it  acted  ; — the  whole  theatre 
frantic  with  joy,  stamping,  shouting,  laughing,  crying. 
There  was  Cynaegeirus,  the  brother  of  .^schylus,  who 
lost  both  his  arms  at  Marathon,  beating  the  stumps 
against  his  sides  with  rapture.  When  the  crowd 
remarked  him But  where  are  you  going  ? 

SPEUSIPPUS. 

To  sup  with  Alcibiades  ;  he  sails  with  the  expe- 
dition for  Sicily  in  a  few  days ;  this  is  his  farewell 
entertainment. 

CALLIDEMUS. 

So  much  the  better  ;  I  should  say,  so  much  the 
worse.  That  cursed  Sicilian  expedition  !  And  you 
were  one  of  the  young  fools  ^  who  stood  clapping  and 
shouting  while  he  was  gulling  the  rabble,  and  who 
drowned  poor  Nicias's  voice  with  your  uproar.  Look 
to  it ;  a  day  of  reckoning  will  come.  As  to  Alcibiades 
himself 

'  See  Thucydides,  vi.  13. 
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SPEUSIPPUS. 


What  can  you   say  against  him  ?     His  enemies 
themselves  acknowledge  his  merit. 


CALLIDEMUS. 

They  acknowledge  that  he  is  clever,  and  hand- 
some, and  that  he  was  crowned  at  the  Olympic 
games.  And  what  other  merits  do  his  friends  claim 
for  him  ?  A  precious  assembly  you  will  meet  at  his 
house,  no  doubt. 

SPEUSIPPUS. 
The  first  men  in  Athens,  probably. 

CALLIDEMUS, 

Whom  do  you  mean  by  the  first  men  in  Athens  ? 

SPEUSIPPUS. 
Callicles.^ 

CALLIDEMUS. 
A  sacrilegious,  impious,  unfeeling  ruffian  I 

SPEUSIPPUS. 
Hippomachus. 

CALLIDEMUS. 

A  fool,  who  can  talk  of  nothing  but  his  travels 
through  Persia  and  Egypt.  Go,  go.  The  gods 
forbid  that  I  should  detain  you  from  such  choice 
society.  [^Exeunt  severally. 

'  Callicles  plays  a  conspicuous  part  in  the  Gorgias  of  Plato, 
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II. 

Scene — A  Hall  in  the  House  <?/ Alcibiades. 

Alcibiades,  Speusippus,  Callicles,  Hippoma- 
CHUS,  Chariclea,  and  others,  seated  round  a 
table,  feasting. 

ALCIBIADES. 

Bring  larger  cups.  This  shall  be  our  gayest  revel. 
It  is  probably  the  last — for  some  of  us  at  least. 

SPEUSIPPUS. 

At  all  events,  it  will  be  long  before  you  taste  such 
wine  again,  Alcibiades. 

CALLICLES. 

Nay,  there  is  excellent  wine  in  Sicily.  When  I 
was  there  with  Eurymedon's  squadron,  I  had  many  a 
long  carouse.  You  never  saw  finer  grapes  than  those 
of  .^tna. 

HIPPOMACHUS. 

The  Greeks  do  not  understand  the  art  of  making 
wine.  Your  Persian  is  the  man.  So  rich,  so  fragrant, 
so  sparkling.  I  will  tell  you  what  the  Satrap  of  Caria 
said  to  me  about  that  when  I  supped  with  him. 

ALCIBIADES. 

Nay,  sweet  Hippomachus  ;  not  a  word  to-night 
about  satraps,  or  the  great  king,  or  the  walls  of 
Babylon,  or  the  Pyramids,  or  the  mummies.  Chariclea, 
why  do  you  look  so  sad  ? 

CHARICLEA. 

Can  I  be  cheerful  when  you  are  going  to  leave 
me,  Alcibiades  ? 
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ALCIBIADES. 

My  life,  my  sweet  soul,  it  is  but  for  a  short  time. 
In  a  year  we  conquer  Sicily.  In  another,  we  humble 
Carthage.'  I  will  bring  back  such  robes,  such  neck- 
laces, elephants'  teeth  by  thousands,  ay,  and  the 
elephants  themselves,  if  you  wish  to  see  them.  Nay, 
smile,  my  Chariclea,  or  I  shall  talk  nonsense  to  no 
purpose. 

HIPPOMACHUS. 

The  largest  elephant  that  I  ever  saw  was  in  the 
grounds  of  Teribazus,  near  Susa.  I  wish  that  I  had 
measured  him. 

ALCIBIADES. 

I  wish  that  he  had  trod  upon  you.  Come,  come, 
Chariclea,  we  shall  soon  return,  and  then  

CHARICLEA. 
Yes ;  then,  indeed. 

ALCIBIADES. 

Yes,  then — 

Then  for  revels  ;  then  for  dances, 
Tender  whispers,  melting  glances. 
Peasants,  pluck  your  richest  fruits  : 
Minstrels,  sound  your  sweetest  flutes  : 
Come  in  laughing  crowds  to  greet  us. 
Dark-eyed  daughters  of  Miletus  ; 
Bring  the  myrtles,  bring  the  dice, 
Floods  of  Chian,  hills  of  spice. 

SPEUSIPPUS. 
Whose  lines  are  those,  Alcibiades  ? 

'  See  Thucydides,  vi.  90. 
VOL.  XI  R 
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ALCIBIADES. 

My  own.  Think  you,  because  I  do  not  shut 
myself  up  to  meditate,  and  drink  water,  and  eat  herbs, 
that  I  cannot  write  verses  ?  By  Apollo,  if  I  did  not 
spend  my  days  in  politics,  and  my  nights  in  revelry, 
I  should  have  made  Sophocles  tremble.  But  now  I 
never  go  beyond  a  little  song  like  this,  and  never  in- 
voke any  Muse  but  Chariclea.  But  come,  Speusippus, 
sing.  You  are  a  professed  poet.  Let  us  have  some 
of  your  verses. 

SPEUSIPPUS. 

My  verses  !  How  can  you  talk  so  ?  la  pro- 
fessed poet ! 

ALCIBIADES. 

Oh,  content  you,  sweet  Speusippus.  We  all  know 
your  designs  upon  the  tragic  honours.  Come,  sing. 
A  chorus  of  your  new  play. 

SPEUSIPPUS. 
Nay,  nay 

HIPPOMACHUS. 

When  a  guest  who  is  asked  to  sing  at  a  Persian 
banquet  refuses 

SPEUSIPPUS. 
In  the  name  of  Bacchus 

ALCIBIADES. 

I  am  absolute.     Sing. 

SPEUSIPPUS. 

Well,  then,  I  will  sing  you  a  chorus,  which,  I  think, 
is  a  tolerable  imitation  of  Euripides. 


Scenes  from  "  Athenian  Kevels  "      243 

CHARICLEA. 
Of  Euripides  ? — Not  a  word  ! 

ALCIBIADES. 

Why  so,  sweet  Chariclea  ? 

CHARICLEA. 

Would  you  have  me  betray  my  sex  ?  Would  you 
iiave  me  forget  his  Phsdras  and  Sthenoboeas  ?  No  : 
if  I  ever  suffer  any  lines  of  that  woman-hater,  or  his 
imitators,  to  be  sung  in  my  presence,  may  I  ^  sell  herbs 
like  his  mother,  and  wear  rags  like  his  Telephus.^ 

ALCIBIADES. 

Then,  sweet  Chariclea,  since  you  have  silenced 
Speusippus,  you  shall  sing  yourself. 

CHARICLEA. 
What  shall  I  sing  ? 

ALCIBIADES. 

Nay,  choose  for  yourself 

CHARICLEA. 

Then  I  will  sing  an  old  Ionian  hymn,  which  is 
chanted  every  spring  at  the  feast  of  Venus,  near 
Miletus.  I  used  to  sing  it  in  my  own  country  when 
I  was  a  child  ;  and — Ah,  Alcibiades  ! 

'  The  mother  of  Euripides  was  a  herb-woman.  This  was  a  favourite 
topic  of  Aristophanes. 

-  The  hero  of  one  of  the  lost  plays  of  Euripides,  who  appears  to 
have  been  brought  upon  the  stage  in  the  garb  of  a  beggar.  See 
Aristophanes  ;  Acharn.  430 ;  and  in  other  places. 

R  3 
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ALCIBIADES. 

Dear  Chariclea,  you  shall  sing  something  else. 
This  distresses  you. 

CHARICLEA. 

No :  hand  me  the  lyre : — no  matter.  You  will 
hear  the  song  to  disadvantage.  But  if  it  were  sung 
as  I  have  heard  it  sung  ; — if  this  were  a  beautiful 
morning  in  spring,  and  if  we  were  standing  on  a 
woody  promontory,  with  the  sea,  and  the  white  sails, 
and  the  blue  Cyclades  beneath  us, — and  the  portico 
of  a  temple  peeping  through  the  trees  on  a  huge 
peak  above  our  heads, — and  thousands  of  people, 
with  myrtles  in  their  hands,  thronging  up  the  winding 
path,  their  gay  dresses  and  garlands  disappearing  and 
emerging  by  turns  as  they  passed  round  the  angles 
of  the  rock,— then  perhaps 

ALCIBIADES. 

Now,  by  Venus  herself,  sweet  lady,  where  you  are 
we  shall  lack  neither  sun,  nor  flowers,  nor  spring,  nor 
temple,  nor  goddess. 

CHARICLEA.     {Sings.) 

Let  this  sunny  hour  be  given, 

Venus,  unto  love  and  mirth  : 
Smiles  like  thine  are  in  the  heaven  ; 

Bloom  like  thine  is  on  the  earth  ; 
And  the  tinkling  of  the  fountains, 

And  the  murmurs  of  the  sea, 
And  the  echoes  from  the  mountains. 

Speak  of  youth,  and  hope,  and  thee. 

By  whate'er  of  soft  expression 
Thou  hast  taught  to  lovers'  eyes, 

Faint  denial,  slow  confession, 

Glowing  cheeks  and  stifled  sighs  ; 
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By  the  pleasure  and  the  pain, 

By  the  folHes  and  the  wiles, 
Pouting  fondness,  sweet  disdain, 

Happy  tears  and  mournful  smiles  ; 

Come  with  music  floating  o'er  thee ; 

Come  with  violets  springing  round  : 
Let  the  Graces  dance  before  thee, 

All  their  golden  zones  unbound  ; 
Now  in  sport  their  faces  hiding, 

Now,  with  slender  fingers  fair, 
From  their  laughing  eyes  dividing 

The  long  curls  of  rose-crowned  hair. 


ALCIBIADES. 

Sweetly  sung ;  but  mournfully,  Chariclea ;  for 
which  I  would  chide  you,  but  that  I  am  sad  myself. 
More  wine  there.  I  wish  to  all  the  gods  that  I  had 
fairly  sailed  from  Athens. 

CHARICLEA. 

And  from  me,  Alcibiades  ? 

ALCIBIADES. 

Yes,  from  you,  dear  lady.  The  days  which  im- 
mediately precede  separation  are  the  most  melancholy 
of  our  lives. 

CHARICLEA. 
Except  those  which  immediately  follow  it. 

ALCIBIADES. 

No  ;  when  I  cease  to  see  you,  other  objects  may 
compel  my  attention  ;  but  can  I  be  near  you  without 
thinking  how  lovely  you  are,  and  how  soon  I  must 
leave  you  ? 
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HIPPOMACHUS. 
Ay  ;    travelling  soon   puts  such  thoughts  out  of 
men's  heads. 

CALLICLES. 

A  battle  is  the  best  remedy  for  them. 

CHARICLEA. 
A  battle,  I  should  think,  might  supply  their  place 
with  others  as  unpleasant. 

CALLICLES. 
No.  The  preparations  are  rather  disagreeable  to 
a  novice.  B^t  as  soon  as  the  fighting  begins,  by 
Jupiter,  it  is  a  noble  time  ;— men  trampling,— shields 
clashing,— spears  breaking,— and  the  pcean  roaring 
louder  than  all. 

CHARICLEA. 

But  what  if  you  are  killed  ? 
CALLICLES. 

What  indeed  ?     You  must  ask  Speusippus  that 
question.     He  is  a  philosopher. 

ALCIBIADES. 

Yes,  and  the  greatest  of  philosophers,  if  he  can 
answer  it. 

SPEUSIPPUS. 

Pythagoras  is  of  opinion 

HIPPOMACHUS. 
Pythagoras  stole  that  and  all  his  other  opinions 
from  Asia  and   Egypt.     The  tiansmigration  of  the 
soul  and  the  vegetable  diet  are  derived  from   India. 
I  met  a  Brachman  in  Sogdiana 
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CALLICLES. 
All  nonsense ! 

CHARICLEA. 

What  think  you,  Alcibiades  ? 

ALCIBIADES. 

I  think  that,  if  the  doctrine  be  true,  your  spirit  will 
be  transfused  into  one  of  the  doves  who  carry  ^  am- 
brosia to  the  gods  or  verses  to  the  mistresses  of  poets. 
Do  you  remember  Anacreon's  lines  ?  How  should 
you  like  such  an  office  ? 

CHARICLEA. 

If  I  were  to  be  your  dove,  Alcibiades,  and  you 
would  treat  me  as  Anacreon  treated  his,  and  let  me 
nestle  in  your  breast  and  drink  from  your  cup,  I 
would  submit  even  to  carry  your  love-letters  to  other 
ladies. 

CALLICLES. 

What,  in  the  name  of  Jupiter,  is  the  use  of  all 
these  speculations  about  death  ?  Socrates  once  ^ 
lectured  me  upon  it  the  best  part  of  a  day.  I  have 
hated  the  sight  of  him  ever  since.  Such  things  may 
suit  an  old  sophist  when  he  is  fasting ;  but  in  the 
midst  of  wine  and  music 

HIPPOMACHUS. 

I  differ  from  you.  The  enlightened  Egyptians 
bring  skeletons  into  their  banquets,  in  order  to  remind 
their  guests  to  make  the  most  of  their  life  while  they 
have  it. 

CALLICLES. 

I  want  neither  skeleton  nor  sophist  to  teach  me 
that  lesson.     More  wine,  I  pray  you,  and  less  wisdom. 

'  Homer's  Odyssey,  xii.  63.         ^  See  the  close  of  Plato's  Gorgias. 
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If  you  must  believe  something  which  you  never  can 
know,  why  not  be  contented  with  the  long  stories 
about  the  other  world  which  are  told  us  when  we  are 
initiated  at  the  '  Eleusinian  mysteries  ? 

CHARICLEA. 

And  what  are  those  stories  ? 

ALCIBIADES. 
Are  not  you  initiated,  Chariclea  ? 

CHARICLEA. 
No  ;  my  mother  was  a  Lydian,  a  barbarian  ;  and 

therefore 

ALCIBIADES. 

I  understand.  Now  the  curse  of  Venus  on  the 
fools  who  made  so  hateful  a  law.  Speusippus,  does 
not  your  friend  Euripides  ^  say — 

"  The  land  where  thou  art  prosperous  is  thy  country  "  ? 
Surely  we  ought  to  say  to  every  lady, 

"  The  land  where  thou  art  pretty  is  thy  country." 

Besides,  to  exclude  foreign  beauties  from  the  chorus 
of  the  initiated  in  the  Elysian  fields  is  less  cruel 
to  them  than  to  ourselves.  Chariclea,  you  shall  be 
initiated. 

CHARICLEA. 
When? 

'  The  scene  which  follows  is  founded  upon  history.  Thucydides 
tells  us,  in  his  sixth  book,  that  about  this  time  Alcibiades  was  suspected 
of  having  assisted  at  a  mock  celebration  of  these  famous  mysteries.  It 
was  the  opinion  of  the  vulgar  among  the  Athenians  that  extraordinary 
privileges  were  granted  in  the  other  world  to  all  who  had  been  initiated. 

=  The  right  of  Euripides  to  this  line  is  somewhat  disputable.  See 
Aristophanes;  Plutus,  1152. 
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ALCIBIADES. 

Now. 

CHARICLEA. 

Where  ? 

ALCIBIADES. 

Here. 

CHARICLEA. 

Delightful ! 

SPEUSIPPUS. 

But  there  must  be  an  interval  of  a  year  between 
the  purification  and  the  initiation. 

ALCIBIADES. 
We  will  suppose  all  that. 

SPEUSIPPUS. 
And  nine  days  of  rigid  mortification  of  the  senses. 

ALCIBIADES. 

We  will  suppose  that  too.      I  am    sure    it   was 
supposed,  with  as  little  reason,  when  I  was  initiated. 

SPEUSIPPUS. 
But  you  are  sworn  to  secrecy. 

ALCIBIADES. 

You  a  sophist,  and  talk  of  oaths !     You  a  pupil 
of  Euripides,  and  forget  his  maxims  ! 

"  My  lips  have  sworn  it ;  but  my  mind  is  free."  ^ 

'  See  Euripides  ;  Hippolytus,  608.     For  the  Jesuitical  morality  of 
this  line  Euripides  is  bitterly  attacked  by  the  comic  poet. 
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SPEUSIPPUS. 
But  Alcibiades 


ALCIBIADES. 
What !     Are  you  afraid  of  Ceres  and  Proserpine? 

SPEUSIPPUS. 

No  — but — but — I— that  is  I — but  it  is  best  to  be 
safe — I  mean — Suppose  there  should  be  something 
in  it. 

ALCIBIADES. 

Now,  by  Mercury,  I  shall  die  with  laughing.  Oh 
Speusippus,  Speusippus  !  Go  back  to  your  old  father. 
Dig  vineyards,  and  judge  causes,  and  be  a  respectable 
citizen.  But  never,  while  you  live,  again  dream  of 
being  a  philosopher. 

SPEUSIPPUS. 
Nay,  I  was  only 

ALCIBIADES. 

A  pupil  of  Gorgias  and  Melesigenes  afraid  of 
Tartarus !  In  what  region  of  the  infernal  world  do 
you  expect  your  domicile  to  be  fixed  ?  Shall  you 
roll  a  stone  like  Sisyphus  ?  Hard  exercise,  Speu- 
sippus. 

SPEUSIPPUS. 

In  the  name  of  all  the  gods 

ALCIBIADES. 

Or  shall  you  sit  starved  and  thirsty  in  the  midst 
of  fruit  and  wine  like  Tantalus  ?  Poor  fellow  !  I 
think  I  see  your  face  as  you  are  springing  up  to  the 
branches  and  missing  your  aim.  Oh  Bacchus  !  Oh 
Mercury  ! 
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SPEUSIPPUS. 


Alcibiades  ! 


ALCIBIADES. 


Or  perhaps  you  will  be  food  for  a  vulture,  like  the 
huge  fellow  who  was  rude  to  Latona. 

SPEUSIPPUS. 
Alcibiades ! 

ALCIBIADES. 

Never  fear.  Minos  will  not  be  so  cruel.  Your 
eloquence  will  triumph  over  all  accusations.  The 
furies  will  skulk  away  like  disappointed  sycophants. 
Only  address  the  judges  of  hell  in  the  speech  which  you 
were  prevented  from  speaking  last  assembly.  "  When 
I  consider" — is  not  that  the  beginning  of  it?  Come, 
man,  do  not  be  angry.  Why  do  you  pace  up  and 
down  with  such  long  steps  ?  You  are  not  in  Tartarus 
yet.  You  seem  to  think  that  you  are  already  stalk- 
ing like  poor  Achilles, 

"  With  stride 
Majestic  through  the  plain  of  Asphodel."  ' 

SPEUSIPPUS. 

How  can  you  talk  so,  when  you  know  that  I 
believe  all  that  foolery  as  little  as  you  do  ? 

ALCIBIADES. 

Then  march.  You  shall  be  the  crier.^  Callicles, 
you  shall  carry  the  torch.     Why  do  you  stare  ? 

'  See  Homer's  Odyssey,  xi.  538. 

^  The  crier   and   torchbearer  were  important  functionaries  at  the 
celebration  of  the  Eleusinian  mysteries. 
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CALLICLES. 
I  do  not  much  like  the  frolic. 

ALCIBIADES. 

Nay,  surely  you  are  not  taken  with  a  fit  of  piety. 
If  all  be  true  that  is  told  of  you,  you  have  as  little 
reason  to  think  the  gods  vindictive  as  any  man 
breathing.  If  you  be  not  belied,  a  certain  golden 
goblet  which  I  have  seen  at  your  house  was  once  in 
the  temple  of  Juno  at  Corey ra.  And  men  say  that 
there  was  a  priestess  at  Tarentum 

CALLICLES. 

A  fig  for  the  gods  !  I  was  thinking  about  the 
Archons.  You  will  have  an  accusation  laid  against 
you  to-morrow.  It  is  not  very  pleasant  to  be  tried 
before  the  king.^ 

ALCIBIADES. 

Never  fear  :  there  is  not  a  sycophant  in  Attica 
who  would  dare  to  breathe  a  word  against  me,  for  the 
golden  2  plane-tree  of  the  great  king. 

HIPPOMACHUS. 
That  plane-tree  — ^ — 

ALCIBIADES. 

Never  mind  the  plane-tree.  Come,  Callicles,  you 
were  not  so  timid  when  you  plundered  the  merchant- 

•  The  name  of  king  was  given  in  the  Athenian  democracy  to 
the  magistrate  who  exercised  those  spiritual  functions  which  in  the 
monarchical  times  had  belonged  to  the  sovereign.  His  court  took 
cognizance  of  offences  against  the  religion  of  the  state. 

*  See  Herodotus,  viii.  28. 
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man  off  Cape  Malea.     Take  up  the  torch  and  move. 
Hippomachus,  tell  one  of  the  slaves  to  bring  a  sow.' 

CALLICLES. 

And  what  part  are  you  to  play  ? 

ALCIBIADES. 

I  shall  be  hierophant.  Herald,  to  your  office. 
Torchbearer,  advance  with  the  lights.  Come  forward, 
fair  novice.     We  will  celebrate  the  rite  within. 

[^Exeunt. 

'  A  sow  was  sacrificed  to  Ceres  at  the  admission  to  the  greater 
mysteries. 
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CRITICISMS   ON   THE   PRINCIPAL 
ITALIAN   WRITERS. 

No.  I.    DANTE.    (January  1824.) 


"  Fairest  of  stars,  last  in  the  train  of  night, 
If  better  thou  belong  not  to  the  dawn, 
Sure  pledge  of  day,  that  crown'st  the  smiling  morn 
With  thy  bright  circlet."— Milton. 


In  a  review  of  Italian  literature,  Dante  has  a  double 
claim  to  precedency.  He  was  the  earliest  and  the 
greatest  writer  of  his  country.  He  was  the  first  man 
who  fully  descried  and  exhibited  the  powers  of  his 
native  dialect.  The  Latin  tongue,  which,  under  the 
most  favourable  circumstances,  and  in  the  hands  of 
the  greatest  masters,  had  still  been  poor,  feeble,  and 
singularly  unpoetical,  and  which  had,  in  the  age  of 
Dante,  been  debased  by  the  admixture  of  innumer- 
able barbarous  words  and  idioms,  was  still  cultivated 
with  superstitious  veneration,  and  received,  in  the 
last  stage  of  corruption,  more  honours  than  it  had 
deserved  in  the  period  of  its  life  and  vigour.  It  was 
the  language  of  the  cabinet,  of  the  university,  of 
the  church.  It  was  employed  by  all  who  aspired  to 
distinction  in  the  higher  walks  of  poetry.  In  com- 
passion to  the  ignorance  of  his  mistress,  a  cavalier 
might  now  and  then  proclaim  his  passion  in  Tuscan 
or  Provencal  rhymes.  The  vulgar  might  occasionally 
be  edified  by  a  pious  allegory  in  the  popular  jargon. 
But  no  writer  had  conceived    it   possible   that   the 
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dialect  of  peasants  and  market-women  should  possess 
sufficient  energy  and  precision  for  a  majestic  and 
durable  work.  Dante  adventured  first.  He  detected 
the  rich  treasures  of  thought  and  diction  which  still 
lay  latent  in  their  ore.  He  refined  them  into  purity. 
He  burnished  them  into  splendour.  He  fitted  them 
for  every  purpose  of  use  and  magnificence.  And  he 
has  thus  acquired  the  glory,  not  only  of  producing 
the  finest  narrative  poem  of  modern  times,  but  also 
of  creating  a  language,  distinguished  by  unrivalled 
melody,  and  peculiarly  capable  of  furnishing  to  lofty 
and  passionate  thoughts  their  appropriate  garb  of 
severe  and  concise  expression. 

To  many  this  may  appear  a  singular  panegyric 
on  the  Italian  tongue.  Indeed  the  great  majority  of 
the  young  gentlemen  and  young  ladies,  who,  when 
they  are  asked  whether  they  read  Italian,  answer 
*'  yes,"  never  go  beyond  the  stories  at  the  end  of  their 
grammar, — The  Pastor  Fido, — or  an  act  of  Artaserse 
They  could  as  soon  read  a  Babylonian  brick  as  a 
canto  of  Dante.  Hence  it  is  a  general  opinion, 
among  those  who  know  little  or  nothing  of  the  sub- 
ject, that  this  admirable  language  is  adapted  only  to 
the  effeminate  cant  of  sonneteers,  musicians,  and 
connoisseurs. 

The  fact  is  that  Dante  and  Petrarch  have  been 
the  Oromasdes  and  Arimanes  of  Italian  literature. 
I  wish  not  to  detract  from  the  merits  of  Petrarch. 
No  one  can  doubt  that  his  poems  exhibit,  amidst 
some  imbecility  and  more  affectation,  much  elegance, 
ingenuity,  and  tenderness.  They  present  us  with  a 
mixture  which  can  only  be  compared  to  the  whim- 
sical concert  described  by  the  humorous  poet  of 
Modena : 

"  S'  udian  gli  usignuoli,  al  prime  albore, 
E  gli  asini  cantar  versi  d'  amore."  ' 

'  Tassoni ;  Secchia  Rapita,  canto  i.  stanza  6. 
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I  am  not,  however,  at  present  speaking  of  the  intrinsic 
excellencies  of  his  writings,  which  I  shall  take  another 
opportunity  to  examine,  but  of  the  effect  which  they 
produced  on  the  literature  of  Italy.  The  florid  and 
luxurious  charms  of  his  style  enticed  the  poets  and 
the  public  from  the  contemplation  of  nobler  and  sterner 
models.  In  truth,  though  a  rude  state  of  society  is 
that  in  which  great  original  works  are  most  frequently 
produced,  it  is  also  that  in  which  they  are  worst 
appreciated.  This  may  appear  paradoxical ;  but  it 
is  proved  by  experience,  and  is  consistent  with 
reason.  To  be  without  any  received  canons  of  taste 
is  good  for  the  few  who  can  create,  but  bad  for  the 
many  who  can  only  imitate  and  judge.  Great  and 
active  minds  cannot  remain  at  rest.  In  a  cultivated 
age  they  are  too  often  contented  to  move  on  in  the 
beaten  path.  But  where  no  path  exists  they  will 
make  one.  Thus  the  Iliad,  the  Odyssey,  the  Divine 
Comedy,  appeared  in  dark  and  half  barbarous  times  : 
and  thus  of  the  few  original  works  which  have  been 
produced  in  more  polished  ages  we  owe  a  large 
proportion  to  men  in  low  stations  and  of  uninformed 
minds.  I  will  instance,  in  our  own  language,  the 
Pilgrim's  Progress  and  Robinson  Crusoe.  Of  all  the 
prose  works  of  fiction  which  we  possess,  these  are,  I 
will  not  say  the  best,  but  the  most  peculiar,  the  most 
unprecedented,  the  most  inimitable.  Had  Bunyan 
and  Defoe  been  educated  gentlemen,  they  would 
probably  have  published  translations  and  imitations 
of  French  romances  "  by  a  person  of  quality."  I  am 
not  sure  that  we  should  have  had  Lear  if  Shakspeare 
had  been  able  to  read  Sophocles. 

But  these  circumstances,  while  they  foster  genius, 
are  unfavourable  to  the  science  of  criticism.  Men 
judge  by  comparison.  They  are  unable  to  estimate 
the  grandeur  of  an  object  when  there  is  no  standard 
by  which  they  can  measure  it.     One  of  the  F'rench 
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philosophers  (I  beg  Gerard's  pardon),  who  accom- 
panied Napoleon  to  Egypt,  tells  us  that,  when  he  first 
visited  the  great  Pyramid,  he  was  surprised  to  see  it 
so  diminutive.  It  stood  alone  in  a  boundless  plain. 
There  was  nothing  near  it  from  which  he  could 
calculate  its  magnitude.  But  when  the  camp  was 
pitched  beside  it,  and  the  tents  appeared  like  dimi- 
nutive specks  around  its  base,  he  then  perceived  the 
immensity  of  this  mightiest  work  of  man.  In  the 
same  manner,  it  is  not  till  a  crowd  of  petty  writers 
has  sprung  up  that  the  merit  of  the  great  master- 
spirits of  literature  is  understood. 

We  have  indeed  ample  proof  that  Dante  was 
highly  admired  in  his  own  and  the  following  age.  I 
wish  that  we  had  equal  proof  that  he  was  admired  for 
his  excellencies.  But  it  is  a  remarkable  corroboration 
of  what  has  been  said,  that  this  great  man  seems  to 
have  been  utterly  unable  to  appreciate  himself.  In 
his  treatise  De  Vulgari  Eloquentia  he  talks  with  satis- 
faction of  what  he  has  done  for  Italian  literature,  of 
the  purity  and  correctness  of  his  style.  "  Cependant" 
says  a  favourite  '  writer  of  mine,  "  il  n'est  ni  pur,  ni 
correct,  mais  il  est  crMteur."  Considering  the  diffi- 
culties with  which  Dante  had  to  struggle,  we  may 
perhaps  be  more  inclined  than  the  French  critic  to 
allow  him  this  praise.  Still  it  is  by  no  means  his 
highest  or  most  peculiar  title  to  applause.  It  is 
scarcely  necessary  to  say  that  those  qualities  which 
escaped  the  notice  of  the  poet  himself  were  not  likely 
to  attract  the  attention  of  the  commentators.  The 
fact  is,  that,  while  the  public  homage  was  paid  to 
some  absurdities  with  which  his  works  may  be  justly 
charged,  and  to  many  more  which  were  falsely 
imputed  to  them, — while  lecturers  were  paid  to  ex- 
pound and  eulogize  his  physics,  his  metaphysics,  his 
theology,   all  bad    of  their  kind, — while   annotators 

'  Sismondi ;  Litterature  du  Midi  de  I'Europe. 
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laboured  to  detect  allegorical  meanings  of  which  the 
author  never  dreamed,  the  great  powers  of  his  imagi- 
nation, and  the  incomparable  force  of  his  style,  were 
neither  admired  nor  imitated.  Arimanes  had  pre- 
vailed. The  Divine  Comedy  was  to  that  age  what 
Saint  Paul's  Cathedral  was  to  Omai.  The  poor 
Otaheitean  stared  listlessly  for  a  moment  at  the  huge 
cupola,  and  ran  into  a  toyshop  to  play  with  beads. 
Italy,  too,  was  charmed  with  literary  trinkets,  and 
played  with  them  for  four  centuries. 

From  the  time  of  Petrarch  to  the  appearance  of 
Alfieri's  tragedies,  we  may  trace  in  almost  every  page 
of  Italian  literature  the  influence  of  those  celebrated 
sonnets  which,  from  the  nature  both  of  their  beauties 
and  their  faults,  were  peculiarly  unfit  to  be  models  for 
general  imitation.  Almost  all  the  poets  of  that  period, 
however  different  in  the  degree  and  quality  of  their 
talents,  are  characterized  by  great  exaggeration,  and, 
as  a  necessary  consequence,  great  coldness  of  senti- 
ment ;  by  a  passion  for  frivolous  and  tawdry  orna- 
ment ;  and,  above  all,  by  an  extreme  feebleness  and 
diffuseness  of  style.  Tasso,  Marino,  Guarini,  Meta- 
stasio,  and  a  crowd  of  writers  of  inferior  merit  and 
celebrity,  were  spell-bound  in  the  enchanted  gardens 
of  a  gaudy  and  meretricious  Alcina,  who  concealed 
debility  and  deformity  beneath  the  deceitful  semblance 
of  loveliness  and  health.  Ariosto,  the  great  Ariosto 
himself,  like  his  own  Ruggiero,  stooped  for  a  time  to 
linger  amidst  the  magic  flowers  and  fountains,  and  to 
caress  the  gay  and  painted  sorceress.  But  to  him, 
as  to  his  own  Ruggiero,  had  been  given  the  omni- 
potent ring  and  the  winged  courser,  which  bore  him 
from  the  paradise  of  deception  to  the  regions  of  light 
and  nature. 

The  evil  of  which  I  speak  was  not  confined  to  the 
graver  poets.  It  infected  satire,  comedy,  burlesque. 
No  person  can  admire  more  than  I   do   the   great 
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masterpieces  of  wit  and  humour  which  Italy  has  pro- 
duced. Still  I  cannot  but  discern  and  lament  a  great 
deficiency,  which  is  common  to  them  all.  I  find  in 
them  abundance  of  ingenuity,  of  droll  naivete,  of 
profound  and  just  reflection,  of  happy  expression. 
Manners,  characters,  opinions,  are  treated  with  "  a 
most  learned  spirit  of  human  dealing."  But  some- 
thing is  still  wanting.  We  read,  and  we  admire,  and 
we  yawn.  We  look  in  vain  for  the  bacchanalian  fury 
which  inspired  the  comedy  of  Athens,  for  the  fierce 
and  withering  scorn  which  animates  the  invectives  of 
Juvenal  and  Dryden,  or  even  for  the  compact  and 
pointed  diction  which  adds  zest  to  the  verses  of  Pope 
and  Boileau.  There  is  no  enthusiasm,  no  energy, 
no  condensation,  nothing  which  springs  from  strong 
feeling,  nothing  which  tends  to  excite  it.  Many  fine 
thoughts  and  fine  expressions  reward  the  toil  of 
reading.  Still  it  is  a  toil.  The  Secchia  Rapita,  in 
some  points  the  best  poem  of  its  kind,  is  painfully 
diffuse  and  languid.  The  Animali  Parlanti  of  Casti 
is  perfectly  intolerable.  I  admire  the  dexterity  of 
the  plot,  and  the  liberality  of  the  opinions.  I  admit 
that  it  is  impossible  to  turn  to  a  page  which  does  not 
contain  something  that  deserves  to  be  remembered  ; 
but  it  is  at  least  six  times  as  long  as  it  ought  to  be. 
And  the  garrulous  feebleness  of  the  style  is  a  still 
greater  fault  than  the  length  of  the  work. 

It  may  be  thought  that  I  have  gone  too  far  in 
attributing  these  evils  to  the  influence  of  the  works 
and  the  fame  of  Petrarch.  It  cannot,  however,  be 
doubted  that  they  have  arisen,  in  a  great  measure, 
from  a  neglect  of  the  style  of  Dante.  This  is  not 
more  proved  by  the  decline  of  Italian  poetry  than 
by  its  resuscitation.  After  the  lapse  of  four  hundred 
and  fifty  years,  there  appeared  a  man  capable  of  appre- 
ciating and  imitating  the  father  of  Tuscan  literature 
— Vittorio  Alfieri.       Like  the  prince  in  the  nursery 
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tale,  he  sought  and  found  the  Sleeping  Beauty  within 
the  recesses  which  had  so  long  concealed  her  from 
mankind.  The  portal  was  indeed  rusted  by  time  ; — 
the  dust  of  ages  had  accumulated  on  the  hangings  ; 
— the  furniture  was  of  antique  fashion  ; — and  the 
gorgeous  colour  of  the  embroidery  had  faded.  But 
the  living  charms  which  were  well  worth  all  the  rest 
remained  in  the  bloom  of  eternal  youth,  and  well 
rewarded  the  bold  adventurer  who  roused  them  from 
their  long  slumber.  In  every  line  of  the  Philip  and 
the  Saul,  the  greatest  poems,  I  think,  of  the  eighteenth 
century,  we  may  trace  the  influence  of  that  mighty 
genius  which  has  immortalized  the  ill-starred  love 
of  Francesca,  and  the  paternal  agonies  of  Ugolino. 
Alfieri  bequeathed  the  sovereignty  of  Italian  litera- 
ture to  the  author  of  the  Aristodemus— a  man  of 
genius  scarcely  inferior  to  his  own,  and  a  still  more 
devoted  disciple  of  the  great  Florentine.  It  must  be 
acknowledged  that  this  eminent  writer  has  some- 
times pushed  too  far  his  idolatry  of  Dante.  To 
borrow  a  sprightly  illustration  from  Sir  John  Denham, 
he  has  not  only  imitated  his  garb,  but  borrowed  his 
clothes.  He  often  quotes  his  phrases  ;  and  he  has, 
not  very  judiciously,  as  it  appears  to  me,  imitated  his 
versification.  Nevertheless,  he  has  displayed  many 
of  the  higher  excellencies  of  his  master ;  and  his 
works  may  justly  inspire  us  with  a  hope  that  the 
Italian  language  will  long  flourish  under  a  new 
literary  dynasty,  or  rather  under  the  legitimate  line, 
which  has  at  length  been  restored  to  a  throne  long 
occupied  by  specious  usurpers. 

The  man  to  whom  the  literature  of  his  country 
owes  its  origin  and  its  revival  was  born  in  times 
singularly  adapted  to  call  forth  his  extraordinary 
powers.  Religious  zeal,  chivalrous  love  and  honour, 
democratic  liberty,  are  the  three  most  powerful  prin- 
ciples that  have  ever  influenced  the  character  of  large 
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masses  of  men.  Each  of  them  singly  has  often 
excited  the  greatest  enthusiasm,  and  produced  the 
most  important  changes.  In  the  time  of  Dante  all 
the  three,  often  in  amalgamation,  generally  in  con- 
flict, agitated  the  public  mind.  The  preceding  gene- 
ration had  witnessed  the  wrongs  and  the  revenge 
of  the  brave,  the  accomplished,  the  unfortunate 
Emperor  Frederic  the  Second, — a  poet  in  an  age  of 
schoolmen, — a  philosopher  in  an  age  of  monks, — a 
statesman  in  an  age  of  crusaders.  During  the  whole 
life  of  the  poet,  Italy  was  experiencing  the  conse- 
quences of  the  memorable  struggle  which  he  had 
maintained  against  the  Church.  The  finest  works  of 
imagination  have  always  been  produced  in  times  of 
political  convulsion,  as  the  richest  vineyards  and  the 
sweetest  flowers  always  grow  on  the  soil  which  has 
been  fertilized  by  the  fiery  deluge  of  a  volcano.  To 
look  no  further  than  the  literary  history  of  our  own 
country,  can  we  doubt  that  Shakspeare  was  in  a 
great  measure  produced  by  the  Reformation,  and 
Wordsworth  by  the  French  Revolution  ?  Poets  often 
avoid  political  transactions  ;  they  often  affect  to 
despise  them.  But,  whether  they  perceive  it  or  not, 
they  must  be  influenced  by  them.  As  long  as  their 
minds  have  any  point  of  contact  with  those  of  their 
fellow-men,  the  electric  impulse,  at  whatever  distance 
it  may  originate,  will  be  circuitously  communicated 
to  them. 

This  will  be  the  case  even  in  large  societies,  where 
the  division  of  labour  enables  many  speculative  men 
to  observe  the  face  of  nature,  or  to  analyse  their  own 
minds,  at  a  distance  from  the  seat  of  political  trans- 
actions. In  the  little  republic  of  which  Dante  was  a 
member  the  state  of  things  was  very  different.  These 
small  communities  are  most  unmercifully  abused  by 
most  of  our  modern  professors  of  the  science  of 
government.     In  such  states,  they  tell  us,  factions  are 
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always  most  violent :  where  both  parties  are  cooped 
up  within  a  narrow  space,  political  difference  neces- 
sarily produces  personal  malignity.  Every  man  must 
be  a  soldier ;  every  moment  may  produce  a  war. 
No  citizen  can  lie  down  secure  that  he  shall  not 
be  roused  by  the  alarum-bell,  to  repel  or  avenge  an 
injury.  In  such  petty  quarrels  Greece  squandered 
the  blood  which  might  have  purchased  for  her  the 
permanent  empire  of  the  world,  and  Italy  wasted  the 
energy  and  the  abilities  which  would  have  enabled 
her  to  defend  her  independence  against  the  Pontiffs 
and  the  Caesars. 

All  this  is  true  :  yet  there  is  still  a  compensation. 
Mankind  has  not  derived  so  much  benefit  from  the 
empire  of  Rome  as  from  the  city  of  Athens,  nor  from 
the  kingdom  of  France  as  from  the  city  of  Florence. 
The  violence  of  party  feeling  may  be  an  evil ;  but  it 
calls  forth  that  activity  of  mind  which  in  some  states 
of  society  it  is  desirable  to  produce  at  any  expense. 
Universal  soldiership  may  be  an  evil  ;  but  where 
every  man  is  a  soldier  there  will  be  no  standing  army. 
And  is  it  no  evil  that  one  man  in  every  fifty  should 
be  bred  to  the  trade  of  slaughter  ;  should  live  only 
by  destroying  and  by  exposing  himself  to  be  de- 
stroyed ;  should  fight  without  enthusiasm  and  conquer 
without  glory  ;  be  sent  to  a  hospital  when  wounded, 
and  rot  on  a  dunghill  when  old  ?  Such,  over  more 
than  two-thirds  of  Europe,  is  the  fate  of  soldiers.  It 
was  something  that  the  citizen  of  Milan  or  Florence 
fought,  not  merely  in  the  vague  and  rhetorical  sense 
in  which  the  words  are  often  used,  but  in  sober  truth, 
for  his  parents,  his  children,  his  lands,  his  house,  his 
altars.  It  was  something  that  he  marched  forth  to 
battle  beneath  the  Carroccio,  which  had  been  the 
object  of  his  childish  veneration  ;  that  his  aged  father 
looked  down  from  the  battlements  on  his  exploits  ; 
that  his  friends  and  his  rivals  were  the  witnesses  of 


Principal  Italian  Writers  263 

his  glory.  If  he  fell,  he  was  consigned  to  no  venal 
or  heedless  guardians.  The  same  day  saw  him  con- 
veyed within  the  walls  which  he  had  defended.  His 
wounds  were  dressed  by  his  mother  ;  his  confession 
was  whispered  to  the  friendly  priest  who  had  heard 
and  absolved  the  follies  of  his  youth  ;  his  last  sigh 
was  breathed  upon  the  lips  of  the  lady  of  his  love. 
Surely  there  is  no  sword  like  that  which  is  beaten 
out  of  a  ploughshare.  Surely  this  state  of  things 
was  not  unmixedly  bad  :  its  evils  were  alleviated  by 
enthusiasm  and  by  tenderness  ;  and  it  will  at  least  be 
acknowledged  that  it  w^as  well  fitted  to  nurse  poetical 
genius  in  an  imaginative  and  observant  mind. 

Nor  did  the  religious  spirit  of  the  age  tend  less 
to  this  result  than  its  political  circumstances.  Fana- 
ticism is  an  evil,  but  it  is  not  the  greatest  of  evils. 
It  is  good  that  a  people  should  be  roused  by  any 
means  from  a  state  of  utter  torpor  ; — that  their 
minds  should  be  diverted  from  objects  merely 
sensual,  to  meditations,  however  erroneous,  on  the 
mysteries  of  the  moral  and  intellectual  world  ;  and 
from  interests  which  are  immediately  selfish  to  those 
which  relate  to  the  past,  the  future,  and  the  remote. 
These  effects  have  sometimes  been  produced  by  the 
worst  superstitions  that  ever  existed  ;  but  the  Catholic 
religion,  even  in  the  time  of  its  utmost  extravagance 
and  atrocity,  never  wholly  lost  the  spirit  of  the  Great 
Teacher,  whose  precepts  form  the  noblest  code,  as 
his  conduct  furnished  the  purest  example,  of  moral 
excellence.  It  is  of  all  religions  the  most  poetical. 
The  ancient  superstitions  furnished  the  fancy  with 
beautiful  images,  but  took  no  hold  on  the  heart. 
The  doctrines  of  the  Reformed  Churches  have  most 
powerfully  influenced  the  feelings  and  the  conduct  of 
men,  but  have  not  presented  them  with  visions  of 
sensible  beauty  and  grandeur.  The  Roman  Catholic 
Church    has    united   to   the  awful    doctrines  of  the 
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one  what  Mr.  Coleridge  calls  the  "  fair  humanities  " 
of  the  other.  It  has  enriched  sculpture  and  painting 
with  the  loveliest  and  most  majestic  forms.  To  the 
Phidian  Jupiter  it  can  oppose  the  Moses  of  Michael 
Angelo  ;  and  to  the  voluptuous  beauty  of  the  Queen 
of  Cyprus,  the  serene  and  pensive  loveliness  of  the 
Virgin  Mother.  The  legends  of  its  martyrs  and  its 
saints  may  vie  in  ingenuity  and  interest  with  the 
mythological  fables  of  Greece ;  its  ceremonies  and 
processions  were  the  delight  of  the  vulgar  ;  the  huge 
fabric  of  secular  power  with  which  it  was  connected 
attracted  the  admiration  of  the  statesman.  At  the 
same  time,  it  never  lost  sight  of  the  most  solemn  and 
tremendous  doctrines  of  Christianity, — the  incarnate 
God,— the  judgment,— the  retribution,— the  eternity 
of  happiness  or  torment.  Thus,  while,  like  the 
ancient  religions,  it  received  incalculable  support 
from  policy  and  ceremony,  it  never  wholly  became, 
like  those  religions,  a  merely  political  and  ceremonial 
institution. 

The  beginning  of  the  thirteenth  century  was,  as 
Machiavelli  has  remarked,  the  era  of  a  great  revival 
of  this  extraordinary  system.  The  policy  of  Innocent, 
— the  growth  of  the  inquisition  and  the  mendicant 
orders, — the  wars  against  the  Albigenses,  the  Pagans 
of  the  East,  and  the  unfortunate  princes  of  the  house 
of  Swabia,  agitated  Italy  during  the  two  following 
generations.  In  this  point  Dante  was  completely 
under  the  influence  of  his  age.  He  was  a  man  of  a 
turbid  and  melancholy  spirit.  In  early  youth  he  had 
entertained  a  strong  and  unfortunate  passion,  which, 
long  after  the  death  of  her  whom  he  loved,  continued 
to  haunt  him.  Dissipation,  ambition,  misfortunes 
had  not  effaced  it.  He  was  not  only  a  sincere,  but  a 
passionate,  believer.  The  crimes  and  abuses  of  the 
Church  of  Rome  were  indeed  loathsome  to  him  ;  but 
to  all  its  doctrines  and  all  its  rites  he  adhered  with 
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enthusiastic  fondness  and  veneration  ;  and,  at  length, 
driven  from  his  native  country,  reduced  to  a  situation 
the  most  painful  to  a  man  of  his  disposition,  con- 
demned to  learn  by  experience  that  no  '  food  is  so 
bitter  as  the  bread  of  dependence,  and  no  ascent 
so  painful  as  the  staircase  of  a  patron, — his  wounded 
spirit  took  refuge  in  visionary  devotion.  Beatrice, 
the  unforgotten  object  of  his  early  tenderness,  was 
invested  by  his  imagination  with  glorious  and 
mysterious  attributes  ;  she  was  enthroned  among 
the  highest  of  the  celestial  hierarchy  :  Almighty 
Wisdom  had  assigned  to  her  the  care  of  the  sinful 
and  unhappy  wanderer  who  had  loved  her  with  such 
a  perfect  love."  By  a  confusion,  like  that  which 
often  takes  place  in  dreams,  he  has  sometimes  lost 
sight  of  her  human  nature,  and  even  of  her  personal 
existence,  and  seems  to  consider  her  as  one  of  the 
attributes  of  the  Deity. 

But  those  religious  hopes  which  had  released  the 
mind  of  the  sublime  enthusiast  from  the  terrors  of 
death  had  not  rendered  his  speculations  on  human 
life  more  cheerful.  This  is  an  inconsistency  which 
may  often  be  observed  in  men  of  a  similar  tempera- 
ment. He  hoped  for  happiness  beyond  the  grave : 
but  he  felt  none  on  earth.  It  is  from  this  cause, 
more  than  from  any  other,  that  his  description  of 
Heaven  is  so  far  inferior  to  the  Hell  or  the  Purgatory. 
With  the  passions  and  miseries  of  the  suffering  spirits 
he  feels  a  strong  sympathy.  But  among  the  beatified 
he  appears  as  one  who  has  nothing  in  common  with 
them, — as  one  who  is  incapable  of  comprehending, 
not  only  the  degree,  but  the  nature  of  their  enjoyment 

'  "  Tu  proverai  si  come  sa  di  sale 

Lo  pane  altrui,  e  come  e  duro  calle 

Lo  scendere  e  "1  salir  per  1'  allrui  scale." 

Paradiso,  canto  xvii. 

*  "  L'  amico  mio,  e  non  della  ventura." — Inferno,  canto  ii. 
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We  think  that  we  see  him  standing  amidst  those 
smiHng  and  radiant  spirits  with  that  scowl  of  un- 
utterable misery  on  his  brow,  and  that  curl  of  bitter 
disdain  on  his  lips,  which  all  his  portraits  have  pre- 
served, and  which  might  furnish  Chantrey  with  hints 
for  the  head  of  his  projected  Satan. 

There  is  no  poet  whose  intellectual  and  moral 
character  are  so  closely  connected.  The  great 
source,  as  it  appears  to  me,  of  the  power  of  the 
Divine  Comedy  is  the  strong  belief  with  which  the 
story  seems  to  be  told.  In  this  respect,  the  only 
books  which  approach  to  its  excellence  are  Gulliver's 
Travels  and  Robinson  Crusoe.  The  solemnity  of 
his  asseverations,  the  consistency  and  minuteness  of 
his  details,  the  earnestness  with  which  he  labours  to 
make  the  reader  understand  the  exact  shape  and 
size  of  every  thing  that  he  describes,  give  an  air  of 
reality  to  his  wildest  fictions.  I  should  only  weaken 
this  statement  by  quoting  instances  of  a  feeling 
which  pervades  the  whole  work,  and  to  which  it 
owes  much  of  its  fascination.  This  is  the  real  justi- 
fication of  the  many  passages  in  his  poem  which  bad 
critics  have  condemned  as  grotesque.  I  am  con- 
cerned to  see  that  Mr.  Cary,  to  whom  Dante  owes 
more  than  ever  poet  owed  to  translator,  has  sanc- 
tioned an  accusation  utterly  unworthy  of  his  abilities. 
"His  solicitude,"  says  that  gentleman,  "to  define  all 
his  images  in  such  a  manner  as  to  bring  them  within 
the  circle  of  our  vision,  and  to  subject  them  to  the 
power  of  the  pencil,  renders  him  little  better  than 
grotesque,  where  Milton  has  since  taught  us  to 
expect  sublimity."  It  is  true  that  Dante  has  never 
shrunk  from  embodying  his  conceptions  in  deter- 
minate words,  that  he  has  even  given  measures  and 
numbers,  where  Milton  would  have  left  his  images  to 
float  undefined  in  a  gorgeous  haze  of  language.  Both 
were  right.     Milton  did  not  profess  to  have  been  in 
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heaven  or  hell.  He  might  therefore  reasonably  con- 
fine himself  to  magnificent  generalities.  Far  different 
was  the  office  of  the  lonely  traveller  who  had  wan- 
dered through  the  nations  of  the  dead.  Had  he 
described  the  abode  of  the  rejected  spirits  in  language 
resembling  the  splendid  lines  of  the  English  poet, — 
had  he  told  us  of — 

"  An  universe  of  death,  which  God  by  curse 
Created  evil,  for  evil  only  good. 
Where  all  life  dies,  death  lives,  and  Nature  breeds 
Perverse  all  monstrous,  all  prodigious  things, 
Abominable,  unutterable,  and  worse 
Than  fables  yet  have  feigned,  or  fear  conceived, 
Gorgons,  and  hydras,  and  chimaeras  dire," — 

this  would  doubtless  have  been  noble  writing.  But 
where  would  have  been  that  strong  impression  of 
reality,  which,  in  accordance  with  his  plan,  it  should 
have  been  his  great  object  to  produce?  It  was 
absolutely  necessary  for  him  to  delineate  accurately 
"  all  monstrous,  all  prodigious  things," — to  utter  what 
might  to  others  appear  "  unutterable," — to  relate 
with  the  air  of  truth  what  fables  had  never  feigned, — ■ 
to  embody  what  fear  had  never  conceived.  And 
I  will  frankly  confess  that  the  vague  sublimity  of 
Milton  affects  me  less  than  these  reviled  details  of 
Dante.  We  read  Milton  ;  and  we  know  that  we  are 
reading  a  great  poet.  When  we  read  Dante,  the 
poet  vanishes.  We  are  listening  to  the  man  who  has 
returned  from  "  the  valley  of  the  dolorous  abyss  ;  "  ^ 
— we  seem  to  see  the  dilated  eye  of  horror,  to  hear 
the  shuddering  accents  with  which  he  tells  his  fearful 
tale.  Considered  in  this  light,  the  narratives  are 
exactly  what  they  should  be, — definite  in  themselves, 
but  suggesting  to  the  mind  ideas  of  awful  and  in- 
definite wonder.     They  are  made  up  of  the  images 

'   "  La  valle  d'  abisso  doloroso."— Inferno,  canto  iv. 
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of  the  earth :  -  they  are  told  in  the  language  of  the 
earth. — Yet  the  whole  effect  is,  beyond  expression, 
wild  and  unearthly.     The  fact  is,  that  supernatural 
beings,  as  long  as  they  are  considered  merely  with 
reference  to  their  own  nature,  excite  our    feelings 
very  feebly.     It  is  when  the  great  gulf  which  separates 
them   from   us   is   passed,   when   we   suspect   some 
strange  and  undefinable  relation  between  the  laws  of 
the  visible  and  the  invisible  world,  that  they  rouse, 
perhaps,  the  strongest  emotions  of  which  our  nature 
is   capable.     How    many  children,  and   how    many 
men,  are  afraid  of  ghosts,  who  are  not  afraid  of  God  ! 
And  this,  because,  though  they  entertain  a    much 
stronger  conviction  of  the  existence  of  a  Deity  than 
of  the  reality  of  apparitions,  they  have  no  apprehen- 
sion that  he  will  manifest  himself  to  them   in   any 
sensible  manner.     While  this  is  the  case,  to  describe 
super-human  beings  in  the  language,  and  to  attribute 
to  them  the  actions,  of  humanity  may  be  grotesque, 
unphilosophical,  inconsistent  ;  but  it  will  be  the  only 
mode  of  working   upon   the  feelings  of  men,  and, 
therefore,  the  only  mode  suited  for  poetry.     Shak- 
speare  understood  this  well,  as  he  understood  every 
thing   that    belonged    to   his    art.       Who    does    not 
sympathize  with  the  rapture  of  Ariel,  flying   after 
sunset  on  the  wings  of  the  bat,  or  sucking  in  the 
cups  of  flowers  with  the  bee  ?    Who  does  not  shudder 
at  the  caldron  of  Macbeth  ?     Where  is  the  philoso- 
pher who  is  not  moved  when  he  thinks  of  the  strange 
connection    between    the    infernal    spirits    and    "the 
sow's  blood  that  hath  eaten  her  nine  farrow  "  ?      But 
this  difficult  task  of  representing  supernatural  beings 
to  our  minds,  in  a  manner  which   shall   be   neither 
unintelligible  to  our  intellects  nor  wholly  inconsistent 
with  our  ideas  of  their  nature,  has  never  been  so  well 
performed  as  by  Dante.     I   will    refer  to  three  in- 
stances, which  are,  perhaps,  the  most  striking — the 
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description  of  the  transformations  of  the  serpents 
and  the  robbers,  in  the  twenty-fifth  canto  of  the 
Inferno, — the  passage  concerning  Nimrod,  in  the 
thirty-first  canto  of  the  same  part, — and  the  mag- 
nificent procession  in  the  twenty-ninth  canto  of  the 
Purgatorio. 

The  metaphors  and  comparisons  of  Dante  har- 
monize admirably  with  that  air  of  strong  reahty  of 
which  I  have  spoken.  They  have  a  very  pecuHar 
character.  He  is  perhaps  the  only  poet  whose 
writings  would  become  much  less  intelligible  if  all 
illustrations  of  this  sort  were  expunged.  His  similes 
are  frequently  rather  those  of  a  traveller  than  of  a 
poet.  He  employs  them  not  to  display  his  ingenuity 
by  fanciful  analogies, — not  to  delight  the  reader  by 
affording  him  a  distant  and  passing  glimpse  of 
beautiful  images  remote  from  the  path  in  which  he  is 
proceeding, — but  to  give  an  exact  idea  of  the  objects 
which  he  is  describing,  by  comparing  them  with 
others  generally  known.  The  boiling  pitch  in  Male- 
bolge  was  like  that  in  the  Venetian  arsenal : — the 
mound  on  which  he  travelled  along  the  banks  of 
Phlegethon  was  like  that  between  Ghent  and  Bruges, 
but  not  so  large : — the  cavities  where  the  Simoniacal 
prelates  are  confined  resemble  the  fonts  in  the  Church 
of  John  at  Florence.  Every  reader  of  Dante  will 
recall  many  other  illustrations  of  this  description, 
which  add  to  the  appearance  of  sincerity  and  earnest- 
ness from  which  the  narrative  derives  so  much  of  its 
hiterest. 

Many  of  his  comparisons,  again,  are  intended  to 
give  an  exact  idea  of  his  feelings  under  particular 
circumstances.  The  delicate  shades  of  grief,  of  fear, 
of  anger,  are  rarely  discriminated  with  sufficient 
accuracy  in  the  language  of  the  most  refined  nations. 
A  rude  dialect  never  abounds  in  nice  distinctions  of 
this  kind.     Dante  therefore  employs  the  most  accurate 
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and  infinitely  the  most  poetical  mode  of  marking  the 
precise  state  of  his  mind.  Every  person  who  has 
experienced  the  bewildering  effect  of  sudden  bad 
tidings,— the  stupefaction, — the  vague  doubt  of  the 
truth  of  our  own  perceptions  which  they  produce,  — 
will  understand  the  following  simile  : — "  I  was  as  he 
is^  who  dreameth  his  own  harm,— who,  dreaming, 
wishes  that  it  may  be  all  a  dream,  so  that  he  desires 
that  which  is  as  though  it  were  not."  This  is  only 
one  out  of  a  hundred  equally  striking  and  expressive 
similitudes.  The  comparisons  of  Homer  and  Milton 
are  magnificent  digressions.  It  scarcely  injures  their 
effect  to  detach  them  from  the  work.  Those  of 
Dante  are  very  different.  They  derive  their  beauty 
from  the  context,  and  reflect  beauty  upon  it.  His 
embroidery  cannot  be  taken  out  without  spoiling  the 
whole  web.  I  cannot  dismiss  this  part  of  the  subject 
without  advising  every  person  who  can  muster  suffi- 
cient Italian  to  read  the  simile  of  the  sheep,  in  the 
third  canto  of  the  Purgatorio.  I  think  it  the  most 
perfect  passage  of  the  kind  in  the  world,  the  most 
imaginative,  the  most  picturesque,  and  the  most 
sweetly  expressed. 

No  person  can  have  attended  to  the  Divine 
Comedy  without  observing  how  little  impression 
the  forms  of  the  external  world  appear  to  have 
made  on  the  mind  of  Dante.  His  temper  and  his 
situation  had  led  him  to  fix  his  observation  almost 
exclusively  on  human  nature.  The  exquisite  open- 
ing of  the  eighth '  canto  of  the  Purgatorio  affords  a 

'  I  cannot  help  observing  that  Gray's  imitation  of  that  noble  line, 

"Che  paia  '1  giorno  pianger  che  si  niuore," 

is  one  of  the  most  striking  instances  of  injudicious  plagiarism  with 
which  I  am  acquainted.  Dante  did  not  put  this  strong  personification 
at  the  beginning  of  his  description.  The  imagination  of  the  reader  is 
so  well  prepared  for  it  by  the  previous  lines,  that  it  appears  perfectly 
natural  and  pathetic.  Placed  as  Gray  has  placed  it,  neither  preceded 
nor  followed  by  any  thing  that  harmonizes  with  it,  it  becomes  a  frigid 
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strong  instance  of  this.  He  leaves  to  others  the 
earth,  the  ocean,  and  the  sky.  His  business  is  with 
man.  To  other  writers,  evening  may  be  the  season 
of  dews  and  stars  and  radiant  clouds.  To  Dante  it 
is  the  hour  of  fond  recollection  and  passionate  devo- 
tion,— the  hour  which  melts  the  heart  of  the  mariner 
and  kindles  the  love  of  the  pilgrim, — the  hour  when 
the  toll  of  the  bell  seems  to  mourn  for  another  day 
which  is  gone  and  will  return  no  more. 

The  feeling  of  the  present  age  has  taken  a  direc- 
tion diametrically  opposite.  The  magnificence  of  the 
physical  world,  and  its  influence  upon  the  human 
mind,  have  been  the  favourite  themes  of  our  most 
eminent  poets.  The  herd  of  blue-stocking  ladies  and 
sonneteering  gentlemen  seem  to  consider  a  strong 
sensibility  to  the  "  splendour  of  the  grass,  the  glory 
of  the  flower,"  as  an  ingredient  absolutely  indispens- 
able in  the  formation  of  a  poetical  mind.  They  treat 
with  contempt  all  writers  who  are  unfortunately 

"  nee  ponere  lucum 
Artifices,  nee  rus  saturum  laudare." 

The  orthodox  poetical  creed  is  more  Catholic.  The 
noblest  earthly  object  of  the  contemplation  of  man 
is  man  himself  The  universe,  and  all  its  fair  and 
glorious  forms,  are  indeed  included  in  the  wide  em- 
pire of  the  imagination  ;  but  she  has  placed  her  home 
and  her  sanctuary  amidst  the  inexhaustible  varieties 
and  the  impenetrable  mysteries  of  the  mind. 

"  In  tutte  parti  impera,  e  quivi  regge  ; 
Quivi  e  la  sua  cittade,  e  1'  alto  seggio."  ' 

conceit.  Woe  to  the  unskilful  rider  who  ventures  on  the  horses  of 
Achilles. 

01  S'  a\eyeivol 
avSpdffi  ye  0vT]To7(n  Sa/xrififvai  i]S'  ox^ecrdat, 
&\Ku^  7'  ?/  'AxiA^i' to;'  aOavdrr]  Tf'/C€  ^i]rrjp, 
'   Inferno,  canto  i. 
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Othello  is  perhaps  the  greatest  work  in  the  world. 
From  what  does  it  derive  its  power  ?  From  the 
clouds?  From  the  ocean?  From  the  mountains? 
Or  from  love  strong  as  death,  and  jealousy  cruel  as 
the  grave  ?  What  is  it  that  we  go  forth  to  see  in 
Hamlet?  Is  it  a  reed  shaken  with  the  wind?  A 
small  celandine  ?  A  bed  of  daffodils  ?  Or  is  it  to 
contemplate  a  mighty  and  wayward  mind  laid  bare 
before  us  to  the  inmost  recesses  ?  It  may  perhaps 
be  doubted  whether  the  lakes  and  the  hills  are  better 
fitted  for  the  education  of  a  poet  than  the  dusky 
streets  of  a  huge  capital.  Indeed  who  is  not  tired  to 
death  with  pure  description  of  scenery  ?  Is  it  not 
the  fact,  that  external  objects  never  strongly  excite 
our  feelings  but  when  they  are  contemplated  in 
reference  to  man,  as  illustrating  his  destiny,  or  as  in- 
fluencing his  character  ?  The  most  beautiful  object 
in  the  world,  it  will  be  allowed,  is  a  beautiful  woman. 
But  who  that  can  analyse  his  feelings  is  not  sensible 
that  she  owes  her  fascination  less  to  grace  of  outline 
and  delicacy  of  colour,  than  to  a  thousand  associa- 
tions which,  often  unperceived  by  ourselves,  connect 
those  qualities  with  the  source  of  our  existence,  with 
the  nourishment  of  our  infancy,  with  the  passions  of 
our  youth,  with  the  hopes  of  our  age,  with  elegance, 
with  vivacity,  with  tenderness,  with  the  strongest  of 
natural  instincts,  with  the  dearest  of  social  ties  ? 

To  those  who  think  thus,  the  insensibility  of  the 
Florentine  poet  to  the  beauties  of  nature  will  not 
appear  an  unpardonable  deficiency.  On  mankind  no 
writer,  with  the  exception  of  Shakspeare,  has  looked 
with  a  more  penetrating  eye.  I  have  said  that  his 
poetical  character  had  derived  a  tinge  from  his  pecu- 
liar temper.  It  is  on  the  sterner  and  darker  passions 
that  he  delights  to  dwell.  All  love,  excepting  the 
half  mystic  passion  which  he  still  felt  for  his  buried 
Beatrice,  had  palled  on  the  fierce  and  restless  exile. 
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The  sad  story  of  Rimini  is  almost  a  single  exception. 
I  know  not  whether  it  has  been  remarked,  that,  in 
one  point,  misanthropy  seems  to  have  affected  his 
mind  as  it  did  that  of  Swift.  Nauseous  and  revolting 
images  seem  to  have  had  a  fascination  for  his  mind  ; 
and  he  repeatedly  places  before  his  readers,  with  all 
the  energy  of  his  incomparable  style,  the  most  loath- 
some objects  of  the  sewer  and  the  dissecting-room. 

There  is  another  peculiarity  in  the  poem  of  Dante, 
which,  I  think,  deserves  notice.  Ancient  mythology 
has  hardly  ever  been  successfully  interwoven  with 
modern  poetry.  One  class  of  writers  have  introduced 
the  fabulous  deities  merely  as  allegorical  represen- 
tatives of  love,  wine,  or  wisdom.  This  necessarily 
renders  their  works  tame  and  cold.  We  may  some- 
times admire  their  ingenuity  ;  but  with  what  interest 
can  we  read  of  beings  of  whose  personal  existence 
the  writer  does  not  suffer  us  to  entertain,  for  a 
moment,  even  a  conventional  belief?  Even  Spen- 
ser's allegory  is  scarcely  tolerable,  till  we  contrive  to 
forget  that  Una  signifies  innocence,  and  consider 
her  merely  as  an  oppressed  lady  under  the  protec- 
tion of  a  generous  knight. 

Those  writers  who  have,  more  judiciously,  at- 
tempted to  preserve  the  personality  of  the  classical 
divinities  have  failed  from  a  different  cause.  They 
have  been  imitators,  and  imitators  at  a  disadvantage. 
Euripides  and  Catullus  believed  in  Bacchus  and  Cybele 
as  little  as  we  do.  But  they  lived  among  men  who 
did.  Their  imaginations,  if  not  their  opinions,  took 
the  colour  of  the  age.  Hence  the  glorious  inspiration 
of  the  Bacchae  and  the  Atys.  Our  minds  are  formed 
by  circumstances  :  and  I  do  not  believe  that  it  would 
be  in  the  power  of  the  greatest  modern  poet  to  lash 
himself  up  to  a  degree  of  enthusiasm  adequate  to  the 
production  of  such  works. 

Dante  alone,  among  the  poets  of  later  times,  has 

VOL.  XI  T 
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been,  in  this  respect,  neither  an  allegorist  nor  an 
imitator  ;  and,  consequently,  he  alone  has  introduced 
the  ancient  fictions  with  effect.  His  Minos,  his 
Charon,  his  Pluto,  are  absolutely  terrific.  Nothing 
can  be  more  beautiful  or  original  than  the  use  which 
he  has  made  of  the  river  of  Lethe.  He  has  never 
assigned  to  his  mythological  characters  any  functions 
inconsistent  with  the  creed  of  the  Catholic  Church. 
He  has  related  nothing  concerning  them  which  a 
good  Christian  of  that  age  might  not  believe  possible. 
On  this  account,  there  is  nothing  in  these  passages 
that  appears  puerile  or  pedantic.  On  the  contrary, 
this  singular  use  of  classical  names  suggests  to  the 
mind  a  vague  and  awful  idea  of  some  mysterious 
revelation,  anterior  to  all  recorded  history,  of  which 
the  dispersed  fragments  might  have  been  retained 
amidst  the  impostures  and  superstitions  of  later 
religions.  Indeed  the  mythology  of  the  Divine 
Comedy  is  of  the  elder  and  more  colossal  mould.  It 
breathes  the  spirit  of  Homer  and  ^schylus,  not  of 
Ovid  and  Claudian. 

This  is  the  more  extraordinary,  since  Dante 
seems  to  have  been  utterly  ignorant  of  the  Greek 
language ;  and  his  favourite  Latin  models  could  only 
have  served  to  mislead  him.  Indeed,  it  is  impossible 
not  to  remark  his  admiration  of  writers  far  inferior  to 
himself;  and,  in  particular,  his  idolatry  of  Virgil, 
who,  elegant  and  splendid  as  he  is,  has  no  preten- 
sions to  the  depth  and  originality  of  mind  which 
characterize  his  Tuscan  worshipper.  In  truth,  it  may 
be  laid  down  as  an  almost  universal  rule  that  good 
poets  are  bad  critics.  Their  minds  are  under  the 
tyranny  of  ten  thousand  associations  imperceptible  to 
others.  The  worst  writer  may  easily  happen  to  touch 
a  spring  which  is  connected  in  their  minds  with  a 
long  succession  of  beautiful  images.  They  are  like 
the  gigantic  slaves  of  Aladdin,  gifted  with  matchless 
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power,  but  bound  by  spells  so  mighty  that  when  a 
child  whom  they  could  have  crushed  touched  a  talis- 
man, of  whose  secret  he  was  ignorant,  they  imme- 
diately became  his  vassals.  It  has  more  than  once 
happened  to  me  to  see  minds,  graceful  and  majestic 
as  the  Titania  of  Shakspeare,  bewitched  by  the 
charms  of  an  ass's  head,  bestowing  on  it  the  fondest 
caresses,  and  crowning  it  with  the  sweetest  flowers. 
I  need  only  mention  the  poems  attributed  to  Ossian. 
They  are  utterly  worthless,  except  as  an  edifying  in- 
stance of  the  success  of  a  story  without  evidence,  and 
of  a  book  without  merit.  They  are  a  chaos  of  words 
which  present  no  image,  of  images  which  have  no 
archetype  : — they  are  without  form  and  void  ;  and 
darkness  is  upon  the  face  of  them.  Yet  how  many 
men  of  genius  have  panegyrized  and  imitated  them  ! 
The  style  of  Dante  is,  if  not  his  highest,  perhaps  his 
most  peculiar  excellence.  I  know  nothing  with  which 
it  can  be  compared.  The  noblest  models  of  Greek 
composition  must  yield  to  it.  His  words  are  the 
fewest  and  the  best  which  it  is  possible  to  use.  The 
first  expression  in  which  he  clothes  his  thoughts  is 
always  so  energetic  and  comprehensive  that  ampli- 
fication would  only  injure  the  effect.  There  is  pro- 
bably no  writer  in  any  language  who  has  presented 
so  many  strong  pictures  to  the  mind.  Yet  there  is 
probably  no  writer  equally  concise.  This  perfection 
of  style  is  the  principal  merit  of  the  Paradiso,  which, 
as  I  have  already  remarked,  is  by  no  means  equal  in 
other  respects  to  the  two  preceding  parts  of  the  poem. 
The  force  and  felicity  of  the  diction,  however,  irre- 
sistibly attract  the  reader  through  the  theological 
lectures  and  the  sketches  of  ecclesiastical  biography, 
with  which  this  division  of  the  work  too  much 
abounds.  It  may  seem  almost  absurd  to  quote  par- 
ticular specimens  of  an  excellence  which  is  diffused 
over  all  his  hundred  cantos.     I  will, however,  instance 
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the  third  canto  of  the  Inferno,  and  the  sixth  of  the 
Purgatorio,  as  passages  incomparable  in  their  kind. 
The  merit  of  the  latter  is,  perhaps,  rather  oratorical 
than  poetical ;  nor  can  I  recollect  any  thing  in  the 
great  Athenian  speeches  which  equals  it  in  force  of 
invective  and  bitterness  of  sarcasm.  I  have  heard  the 
most  eloquent  statesman  of  the  age  remark  that,  next 
to  Demosthenes,  Dante  is  the  writer  who  ought  to  be 
most  attentively  studied  by  every  man  who  desires 
to  attain  oratorical  eminence. 

But  it  is  time  to  close  this  feeble  and  rambling 
critique.  I  cannot  refrain,  however,  from  saying  a 
few  words  upon  the  translations  of  the  Divine 
Comedy.  Boyd's  is  as  tedious  and  languid  as  the 
original  is  rapid  and  forcible.  The  strange  measure 
which  he  has  chosen,  and,  for  aught  I  know,  in- 
vented, is  most  unfit  for  such  a  work.  Translations 
ought  never  to  be  written  in  a  verse  which  requires 
much  command  of  rhyme.  The  stanza  becomes  a 
bed  of  Procrustes  ;  and  the  thoughts  of  the  unfortu- 
nate author  are  alternately  racked  and  curtailed  to 
fit  their  new  receptacle.  The  abrupt  and  yet  con- 
secutive style  of  Dante  suffers  more  than  that  of  any 
other  poet  by  a  version  diffuse  in  style,  and  divided 
into  paragraphs,  for  they  deserve  no  other  name,  of 
equal  length. 

Nothing  can  be  said  in  favour  of  Hayley's  attempt, 
but  that  it  is  better  than  Boyd's.  His  mind  was  a 
tolerable  specimen  of  filigree  work, — rather  elegant, 
and  very  feeble.  All  that  can  be  said  for  his  best 
works  is  that  they  are  neat.  All  that  can  be  said 
against  his  worst  is  that  they  are  stupid.  He  might 
have  translated  Metastasio  tolerably.  But  he  was 
utterably  unable  to  do  justice  to  the 

"  rime  e  aspre  e  chiocce, 
Come  si  converrebbe  al  tristo  buco."  ' 
'  Inferno,  canto  xxxii. 
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I  turn  with  pleasure  from  these  wretched  per- 
formances to  Mr.  Gary's  translation.  It  is  a  work 
which  well  deserves  a  separate  discussion,  and  on 
which,  if  this  article  were  not  already  too  long,  I 
could  dwell  with  great  pleasure.  At  present  I  will 
only  say  that  there  is  no  other  version  in  the  world, 
as  far  as  I  know,  so  faithful,  yet  that  there  is  no  other 
version  which  so  fully  proves  that  the  translator  is 
himself  a  man  of  poetical  genius.  Those  who  are 
ignorant  of  the  Italian  language  should  read  it  to 
become  acquainted  with  the  Divine  Comedy.  Those 
who  are  most  intimate  with  Italian  literature  should 
read  it  for  its  original  merits  :  and  I  believe  that 
they  will  find  it  difficult  to  determine  whether  the 
author  deserves  most  praise  for  his  intimacy  with  the 
language  of  Dante,  or  for  his  extraordinary  mastery 
over  his  own. 
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No.  II.   PETRARCH.    (April  1824.) 


"  Et  vos,  o  lauri,  carpam,  et  te,  proxima  myrte, 
Sic  positae  quoniam  suaves  miscetis  odores." — Virgil. 


It  would  not  be  easy  to  name  a  writer  whose 
celebrity,  when  both  its  extent  and  its  duration  are 
taken  into  the  account,  can  be  considered  as  equal 
to  that  of  Petrarch.  Four  centuries  and  a  half  have 
elapsed  since  his  death.  Yet  still  the  inhabitants 
of  every  nation  throughout  the  western  world  are 
as  familiar  with  his  character  and  his  adventures  as 
with  the  most  illustrious  names,  and  the  most  recent 
anecdotes,  of  their  own  literary  history.  This  is 
indeed  a  rare  distinction.  His  detractors  must  ac- 
knowledge that  it  could  not  have  been  acquired  by  a 
poet  destitute  of  merit.  His  admirers  will  scarcely 
maintain  that  the  unassisted  merit  of  Petrarch  could 
have  raised  him  to  that  eminence  which  has  not  yet 
been  attained  by  Shakspeare,  Milton,  or  Dante, — 
that  eminence,  of  which  perhaps  no  modern  writer, 
excepting  himself  and  Cervantes,  has  long  retained 
possession, — an  European  reputation. 

It  is  not  difficult  to  discover  some  of  the  causes 
to  which  this  great  man  has  owed  a  celebrity,  which 
I  cannot  but  think  disproportioned  to  his  real  claims 
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on  the  admiration  of  mankind.  In  the  first  place,  he 
is  an  egotist.  Egotism  in  conversation  is  universally 
abhorred.  Lovers,  and,  I  believe,  lovers  alone,  pardon 
it  in  each  other.  No  services,  no  talents,  no  powers 
of  pleasing,  render  it  endurable.  Gratitude,  admira- 
tion, interest,  fear,  scarcely  prevent  those  who  are 
condemned  to  listen  to  it  from  indicating  their  dis- 
gust and  fatigue.  The  childish  uncle,  the  powerful 
patron,  can  scarcely  extort  this  compliance.  We 
leave  the  inside  of  the  mail  in  a  storm,  and  mount 
the  box,  rather  than  hear  the  history  of  our  companion. 
The  chaplain  bites  his  lips  in  the  presence  of  the 
archbishop.  The  midshipman  yawns  at  the  table 
of  the  First  Lord.  Yet,  from  whatever  cause,  this 
practice,  the  pest  of  conversation,  gives  to  writing  a 
zest  which  nothing  else  can  impart.  Rousseau  made 
the  boldest  experiment  of  this  kind  ;  and  it  fully 
succeeded.  In  our  own  time  Lord  Byron,  by  a  series 
of  attempts  of  the  same  nature,  made  himself  the  ob- 
ject of  general  interest  and  admiration.  Wordsworth 
wrote  with  egotism  more  intense,  but  less  obvious  ; 
and  he  has  been  rewarded  with  a  sect  of  worship- 
pers, comparatively  small  in  number,  but  far  more 
enthusiastic  in  their  devotion.  It  is  needless  to 
multiply  instances.  Even  now  all  the  walks  of 
literature  are  infested  with  mendicants  for  fame,  who 
attempt  to  excite  our  interest  by  exhibiting  all  the 
distortions  of  their  intellects,  and  stripping  the 
covering  from  all  the  putrid  sores  of  their  feelings. 
Nor  are  there  wanting  many  who  push  their  imita- 
tion of  the  beggars  whom  they  resemble  a  step 
further,  and  who  find  it  easier  to  extort  a  pittance 
from  the  spectator,  by  simulating  deformity  and 
debility  from  which  they  are  exempt,  than  by  such 
honest  labour  as  their  health  and  strength  enable 
them  to  perform.  In  the  meantime  the  credulous 
public  pities  and  pampers  a  nuisance  which  requires 
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only  the  tread-mill  and  the  whip.  This  art,  often 
successful  when  employed  by  dunces,  gives  irresistible 
fascination  to  works  which  possess  intrinsic  merit. 
We  are  always  desirous  to  know  something  of  the 
character  and  situation  of  those  whose  writings  we 
have  perused  with  pleasure.  The  passages  in  which 
Milton  has  alluded  to  his  own  circumstances  are  per- 
haps read  more  frequently,  and  with  more  interest, 
than  any  other  lines  in  his  poems.  It  is  amusing  to 
observe  with  what  labour  critics  have  attempted  to 
glean  from  the  poems  of  Homer  some  hints  as  to  his 
situation  and  feelings.  According  to  one  hypothesis, 
he  intended  to  describe  himself  under  the  name  of 
Demodocus.  Others  maintain  that  he  was  the  identi- 
cal Phemius  whose  life  Ulysses  spared.  This  propen- 
sity of  the  human  mind  explains,  I  think,  in  a  great 
degree,  the  extensive  popularity  of  a  poet  whose  works 
are  little  else  than  the  expression  of  his  personal 
feelings. 

In  the  second  place,  Petrarch  was  not  only  an 
egotist,  but  an  amatory  egotist.  The  hopes  and 
fears,  the  joys  and  sorrows,  which  he  described,  were 
derived  from  the  passion  which  of  all  passions 
exerts  the  widest  influence,  and  which  of  all  passions 
borrows  most  from  the  imagination.  He  had  also 
another  immense  advantage.  He  was  the  first  emi- 
nent amatory  poet  who  appeared  after  the  great 
convulsion  whicli  had  changed,  not  only  the  political, 
but  the  moral,  state  of  the  world.  The  Greeks,  who, 
in  their  public  institutions  and  their  literary  tastes, 
were  diametrically  opposed  to  the  oriental  nations, 
bore  a  considerable  resemblance  to  those  nations  in 
their  domestic  habits.  Like  them,  they  despised  the 
intellects  and  immured  the  persons  of  their  women  ; 
and  it  was  among  the  least  of  the  frightful  evils  to 
which  this  pernicious  system  gave  birth,  that  all  the 
accomplishments  of  mind,  and  all  the  fascinations  of 
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manner,  which,  in  a  highly  cultivated  age,  will  gene- 
rally be  necessary  to  attach  men  to  their  female 
associates,  were  monopolized  by  the  Phrynes  and  the 
Lamias.  The  indispensable  ingredients  of  honourable 
and  chivalrous  love  were  nowhere  to  be  found  united. 
The  matrons  and  their  daughters,  confined  in  the 
harem, — insipid,  uneducated,  ignorant  of  all  but  the 
mechanical  arts,  scarcely  seen  till  they  were  married, 
— could  rarely  excite  interest ;  while  their  brilliant 
rivals,  half  graces,  half  harpies,  elegant  and  informed, 
but  fickle  and  rapacious,  could  never  inspire  respect. 

The  state  of  society  in  Rome  was,  in  this  point, 
far  happier ;  and  the  Latin  literature  partook  of  the 
superiority.  The  Roman  poets  have  decidedly  sur- 
passed those  of  Greece  in  the  delineation  of  the 
passion  of  love.  There  is  no  subject  which  they 
have  treated  with  so  much  success.  Ovid,  Catullus, 
Tibullus,  Horace,  and  Propertius,  in  spite  of  all  their 
faults,  must  be  allowed  to  rank  high  in  this  depart- 
ment of  the  art.  To  these  I  would  add  my  favourite 
Plautus  ;  who,  though  he  took  his  plots  from  Greece, 
found,  I  suspect,  the  originals  of  his  enchanting 
female  characters  at  Rome. 

Still  many  evils  remained  :  and,  in  the  decline  of 
the  great  empire,  all  that  was  pernicious  in  its  do- 
mestic institutions  appeared  more  strongly.  Under 
the  influence  of  governments  at  once  dependerit 
and  tyrannical,  which  purchased,  by  cringing  to  th  eir 
enemies,  the  power  of  trampling  on  their  subj^ects, 
the  Romans  sunk  into  the  lowest  state  of  effemi- 
nacy and  debasement.  Falsehood,  cowardice,  sloth, 
conscious  and  unrepining  degradation,  formecvl  the 
national  character.  Such  a  character  is  totally  in- 
compatible with  the  stronger  passions.  Love;,  in 
particular,  which,  in  the  modern  sense  of  the  Wvord, 
implies  protection  and  devotion  on  the  one  side, 
confidence  on  the  other,  respect  and  fidelity  on  boti'j, 
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could  not  exist  among  the   sluggish    and    heartless 
slaves  who  cringed  around  the  thrones  of  Honorius 
and  Augustulus.     At  this  period  the  great  renovation 
commenced.     The  warriors  of  the  north,  destitute  as 
they  were  of  knowledge  and  humanity,  brought  with 
them,  from  their  forests  and  marshes,  those  qualities 
without  which  humanity   is  a  weakness,  and  know- 
ledge a  curse, — energy — independence — the  dread  of 
shame — the  contempt  of  danger.     It  would  be  mo.st 
interesting   to   examine   the    manner   in    which  the 
admixture  of  the  savage  conquerors  and  the  effemi- 
nate slaves,  after  many  generations  of  darkness  and 
agitation,  produced  the   modern   European    charac- 
ter ; — to  trace   back,  from   the   first   conflict   to  the 
final  amalgamation,  the  operation  of  that  mysterious 
alchemy  which,  from  hostile  and  worthless  elements, 
has  extracted  the  pure  gold    of  human  nature — to 
analyse  the  mass,  and  to  determine  the  proportions 
in  which  the  ingredients  are   mingled.     But    I   will 
confine  myself  to  the  subject  to  which  I  have  more 
particularly  referred.     The  nature  of  the  passion  of 
love  had  undergone  a  complete  change.     It  still  re- 
tained, indeed,  the  fanciful  and  voluptuous  character 
which  it  had  possessed  among  the  southern  nations  of 
antiquity.     But  it  was  tinged  with  the  superstitious 
veneration   with   which   the   northern   warriors   had 
been  accustomed  to  regard  women.     Devotion  and 
wa  r  had  imparted  to  it  their  most  solemn  and  ani- 
matrng  feelings.     It  was  sanctified  by  the  blessings 
of  the  Church,  and  decorated  with  the  wreaths  of 
the  tournament.     Venus,  as  in  the  ancient  fable,  was 
again  i  rising  above  the  dark  and  tempestuous  waves 
which  had  so  long  covered  her  beauty.     But  she  rose 
not  niow,  as  of  old,  in  exposed  and  luxurious  loveli- 
nes.<L.     She  still  wore  the  cestus  of  her  ancient  witch- 
crraft  ;  but  the  diadem  of  Juno  was  on  her  brow,  and 
t\ie  aegis  of  Pallas  in  her  hand.     Love  might,  in  fact, 
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be  called  a  new  passion  ;  and  it  is  not  astonishing 
that  the  first  poet  of  eminence  who  wholly  devoted 
his  genius  to  this  theme  should  have  excited  an 
extraordinary  sensation.  He  may  be  compared  to 
an  adventurer  who  accidentally  lands  in  a  rich  and 
unknown  island  ;  and  who,  though  he  may  only  set 
up  an  ill-shaped  cross  upon  the  shore,  acquires 
possession  of  its  treasures,  and  gives  it  his  name. 
The  claim  of  Petrarch  was  indeed  somewhat  like 
that  of  Amerigo  Vespucci  to  the  continent  which 
should  have  derived  its  appellation  from  Columbus. 
The  Provencal  poets  were  unquestionably  the  mas- 
ters of  the  Florentine.  But  they  wrote  in  an  age 
which  could  not  appreciate  their  merits  ;  and  their 
imitator  lived  at  the  very  period  when  composition 
in  the  vernacular  language  began  to  attract  general 
attention.  Petrarch  was  in  literature  what  a  Valen- 
tine is  in  love.  The  public  preferred  him,  not  be- 
cause his  merits  were  of  a  transcendent  order,  but 
because  he  was  the  first  person  whom  they  saw  after 
they  awoke  from  their  long  sleep. 

Nor  did  Petrarch  gain  less  by  comparison  with 
his  immediate  successors  than  with  those  who  had 
preceded  him.  Till  more  than  a  century  after  his 
death  Italy  produced  no  poet  who  could  be  compared 
to  him.  This  decay  of  genius  is  doubtless  to  be 
ascribed,  in  a  great  measure,  to  the  influence  which 
his  own  works  had  exercised  upon  the  literature  of 
his  country.  Yet  it  has  conduced  much  to  his  fame. 
Nothing  is  more  favourable  to  the  reputation  of  a 
writer  than  to  be  succeeded  by  a  race  inferior  to 
himself ;  and  it  is  an  advantage,  from  obvious  causes, 
much  more  frequently  enjoyed  by  those  who  corrupt 
the  national  taste  than  by  those  who  improve  it. 

Another  cause  has  co-operated  with  those  which 
I  have  mentioned  to  spread  the  renown  of  Petrarch. 
I  mean  the  interest  which  is  inspired  by  the  events 
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of  his  life— an  interest  which  must  have  been  strongly 
felt  by  his  contemporaries,  since,  after  an  interval  of 
five  hundred  years,  no  critic  can  be  wholly  exempt 
from  its  influence.  Among  the  great  men  to  whom 
we  owe  the  resuscitation  of  science  he  deserves  the 
foremost  place ;  and  his  enthusiastic  attachment  to 
this  great  cause  constitutes  his  most  just  and  splendid 
title  to  the  gratitude  of  posterity.  He  was  the  votary 
of  literature.  He  loved  it  with  a  perfect  love.  He 
worshipped  it  with  an  almost  fanatical  devotion.  He 
was  the  missionary,  who  proclaimed  its  discoveries 
to  distant  countries— the  pilgrim,  who  travelled  far 
and  wide  to  collect  its  reliques— the  hermit,  who  re- 
tired to  seclusion  to  meditate  on  its  beauties— the 
champion,  who  fought  its  battles— the  conqueror,  who, 
in  more  than  a  metaphorical  sense,  led  barbarism 
and  ignorance  in  triumph,  and  received  in  the  Capitol 
the  laurel  which  his  magnificent  victory  had  earned. 
Nothing  can  be  conceived  more  noble  or  affect- 
ing than  that  ceremony.  The  superb  palaces  and 
porticoes,  by  which  had  rolled  the  ivory  chariots  of 
Marius  and  Caesar,  had  long  mouldered  into  dust. 
The  laurelled  fasces— the  golden  eagles— the  shout- 
ing legions— the  captives  and  the  pictured  cities — 
were  indeed  wanting  to  his  victorious  procession. 
The  sceptre  had  passed  away  from  Rome.  But  she 
still  retained  the  mightier  influence  of  an  intellectual 
empire,  and  was  now  to  confer  the  prouder  reward  of 
an  intellectual  triumph.  To  the  man  who  had  ex- 
tended the  dominion  of  her  ancient  language — who 
had  erected  the  trophies  of  philosophy  and  imagination 
in  the  haunts  of  ignorance  and  ferocity — whose  cap- 
tives were  the  hearts  of  admiring  nations  enchained 
by  the  influence  of  his  song — whose  spoils  were  the 
treasures  of  ancient  genius  rescued  from  obscurity 
and  decay — the  Eternal  City  offered  the  just  and 
glorious  tribute  of  her  gratitude      Amidst  the  ruined 
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monuments  of  ancient  and  the  infant  erections  of 
modern  art,  he  who  had  restored  the  broken  Hnk 
between  the  two  ages  of  human  civilization  was 
crowned  with  the  wreath  which  he  had  deserved 
from  the  moderns  who  owed  to  him  their  refinement 
— from  the  ancients  who  owed  to  him  their  fame. 
Never  was  a  coronation  so  august  witnessed  by- 
Westminster  or  by  Rheims. 

When  we  turn  from  this  glorious  spectacle  to  the 
private  chamber  of  the  poet, — when  we  contemplate 
the  struggle  of  passion  and  virtue, — the  eye  dimmed, 
the  cheek  furrowed,  by  the  tears  of  sinful  and  hope- 
less desire, — when  we  reflect  on  the  whole  history  of 
his  attachment,  from  the  gay  fantasy  of  his  youth  to 
the  lingering  despair  of  his  age,  pity  and  affection 
mingle  with  our  admiration.  Even  after  death  had 
placed  the  last  seal  on  his  misery,  we  see  him  devo- 
ting to  the  cause  of  the  human  mind  all  the  strength 
and  energy  which  love  and  sorrow  had  spared.  He 
lived  the  apostle  of  literature  ; — he  fell  its  martyr  : — 
he  was  found  dead  with  his  head  reclined  on  a  book. 

Those  who  have  studied  the  life  and  writings  of 
Petrarch  with  attention,  will  perhaps  be  inclined  to 
make  some  deductions  from  this  panegyric.  It  can- 
not be  denied  that  his  merits  were  disfigured  by  a 
most  unpleasant  affectation.  His  zeal  for  literature 
communicated  a  tinge  of  pedantry  to  all  his  feelings 
and  opinions.  His  love  was  the  love  of  a  sonneteer  : 
— his  patriotism  was  the  patriotism  of  an  antiquarian. 
The  interest  with  which  we  contemplate  the  works, 
and  study  the  history,  of  those  who,  in  former  ages, 
have  occupied  our  country,  arises  from  the  associa- 
tions which  connect  them  with  the  community  in 
which  are  comprised  all  the  objects  of  our  affection 
and  our  hope.  In  the  mind  of  Petrarch  these  feelings 
were  reversed.  He  loved  Italy,  because  it  abounded 
with  the  monuments  of  the  ancient  masters  of  the 
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world.  His  native  city — the  fair  and  glorious 
Florence — the  modern  Athens,  then  in  all  the  bloom 
and  strength  of  its  youth,  could  not  obtain,  from  the 
most  distinguished  of  its  citizens,  any  portion  of  that 
passionate  homage  which  he  paid  to  the  decrepitude 
of  Rome.  These  and  many  other  blemishes,  though 
they  must  in  candour  be  acknowledged,  can  but  in  a 
very  slight  degree  diminish  the  glory  of  his  career. 
For  my  own  part,  I  look  upon  it  with  so  much  fond- 
ness and  pleasure  that  I  feel  reluctant  to  turn  from 
it  to  the  consideration  of  his  works,  which  I  by  no 
means  contemplate  with  equal  admiration. 

Nevertheless,  I  think  highly  of  the  poetical 
powers  of  Petrarch.  He  did  not  possess,  indeed,  the 
art  of  strongly  presenting  sensible  objects  to  the 
imagination ; — and  this  is  the  more  remarkable, 
because  the  talent  of  which  I  speak  is  that  which 
peculiarly  distinguishes  the  Italian  poets.  In  the 
Divine  Comedy  it  is  displayed  in  its  highest  perfec- 
tion. It  characterizes  almost  every  celebrated  poem 
in  the  language.  Perhaps  this  is  to  be  attributed  to 
the  circumstance,  that  painting  and  sculpture  had 
attained  a  high  degree  of  excellence  in  Italy  before 
poetry  had  been  extensively  cultivated.  Men  were 
debarred  from  books,  but  accustomed  from  childhood 
to  contemplate  the  admirable  works  of  art,  which, 
even  in  the  thirteenth  century,  Italy  began  to  pro- 
duce. Hence  their  imaginations  received  so  strong 
a  bias  that,  even  in  their  writings,  a  taste  for  graphic 
delineation  is  discernible.  The  progress  of  things  in 
England  has  been  in  all  respects  different.  The 
consequence  is,  that  English  historical  pictures  are 
poems  on  canvass  ;  while  Italian  poems  are  pictures 
painted  to  the  mind  by  means  of  words.  Of  this 
national  characteristic  the  writings  of  Petrarch  are 
almost  totally  destitute.  His  sonnets  indeed,  from 
their  subject  and  nature,  and  his  Latin  poems,  from 
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the  restraints  which  always  shackle  one  who  writes 
in  a  dead  language,  cannot  fairly  be  received  in 
evidence.  But  his  Triumphs  absolutely  required  the 
exercise  of  this  talent,  and  exhibit  no  indications 
of  it. 

Genius,  however,  he  certainly  possessed,  and 
genius  of  a  high  order.  His  ardent,  tender,  and 
magnificent  turn  of  thought,  his  brilliant  fancy,  his 
command  of  expression,  at  once  forcible  and  elegant, 
must  be  acknowledged.  Nature  meant  him  for  the 
prince  of  lyric  writers.  But  by  one  fatal  present  she 
deprived  her  other  gifts  of  half  their  value.  He 
would  have  been  a  much  greater  poet  had  he  been  a 
less  clever  man.  His  ingenuity  was  the  bane  of  his 
mind.  He  abandoned  the  noble  and  natural  style,  in 
which  he  might  have  excelled,  for  the  conceits  which 
he  produced  with  a  facility  at  once  admirable  and 
disgusting.  His  muse,  like  the  Roman  lady  in  Livy, 
was  tempted  by  gaudy  ornaments  to  betray  the 
fastnesses  of  her  strength,  and,  like  her,  was  crushed 
beneath  the  glittering  bribes  which  had  seduced  her. 

The  paucity  of  his  thoughts  is  very  remarkable. 
It  is  impossible  to  look  without  amazement  on  a 
mind  so  fertile  in  combinations,  yet  so  barren  of 
images.  His  amatory  poetry  is  wholly  made  up  of 
a  very  few  topics,  disposed  in  so  many  orders,  and 
exhibited  in  so  many  lights,  that  it  reminds  us  of  those 
arithmetical  problems  about  permutations,  which  so 
much  astonish  the  unlearned.  The  French  cook,  who 
boasted  that  he  could  make  fifteen  different  dishes 
out  of  a  nettle-top,  was  not  a  greater  master  of  his  art. 
The  mind  of  Petrarch  was  a  kaleidoscope.  At  every 
turn  it  presents  us  with  new  forms,  always  fantastic, 
occasionally  beautiful ;  and  we  can  scarcely  believe 
that  all  these  varieties  have  been  produced  by  the 
same  worthless  fragments  of  glass.  The  sameness  of 
his  images  is,  indeed,  in  some  degree,  to  be  attributed 
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to  the  sameness  of  his  subject.  It  would  be  un- 
reasonable to  expect  perpetual  variety  from  so  many 
hundred  compositions,  all  of  the  same  length,  all  in 
the  same  measure,  and  all  addressed  to  the  same 
insipid  and  heartless  coquette.  I  cannot  but  suspect 
also  that  the  perverted  taste,  which  is  the  blemish  of 
his  amatory  verses,  was  to  be  attributed  to  the  influ- 
ence of  Laura,  who,  probably,  like  most  critics  of  her 
sex,  preferred  a  gaudy  to  a  majestic  style.  Be  this 
as  it  may,  he  no  sooner  changes  his  subject  than  he 
changes  his  manner.  When  he  speaks  of  the  wrongs 
and  degradation  of  Italy,  devastated  by  foreign  in- 
vaders, and  but  feebly  defended  by  her  pusillanimous 
children,  the  effeminate  lisp  of  the  sonneteer  is  ex- 
changed for  a  cry,  wild,  and  solemn,  and  piercing  as 
that  which  proclaimed  "Sleep  no  more"  to  the  bloody 
house  of  Cawdor.  "  Italy  seems  not  to  feel  her  suf- 
ferings," exclaims  her  impassioned  poet ;  "  decrepit, 
sluggish,  and  languid,  will  she  sleep  for  ever  ?  Will 
there  be  none  to  awake  her  ?  Oh  that  I  had  my 
hands  twisted  in  her  hair  !  "  ' 

Nor  is  it  with  less  energy  that  he  denounces 
against  the  Mahometan  Babylon  the  vengeance  of 
Europe  and  of  Christ.  His  magnificent  enumeration 
of  the  ancient  exploits  of  the  Greeks  must  always 
excite  admiration,  and  cannot  be  perused  without  the 
deepest  interest,  at  a  time  when  the  wise  and  good, 
bitterly  disappointed  in  so  many  other  countries,  are 
looking  with  breathless  anxiety  towards  the  natal 
land  of  liberty, — the  field  of  Marathon, — and  the 
deadly  pass  where  the  Lion  of  Lacedaemon  turned  to 
bay.* 

'  **  Che  suoi  guai  non  par  che  senta ; 
Vecchia,  oziosa,  e  lenta, 
Dormira  sempre,  e  non  fia  chi  la  svegli  ? 
Le  man  1'  avess'  io  avvolte  entro  e  capegli." — Canzone  xi. 

*  "  Maratona,  e  le  mortal!  strette 

Che  difese  il  Leon  con  poco  gente."— Canzone  v. 
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His  poems  on  religious  subjects  also  deserve  the 
highest  commendation.  At  the  head  of  these  must 
be  placed  the  Ode  to  the  Virgin.  It  is,  perhaps,  the 
finest  hymn  in  the  world.  His  devout  veneration 
receives  an  exquisitely  poetical  character  from  the 
delicate  perception  of  the  sex  and  the  loveliness  of 
his  idol,  which  we  may  easily  trace  throughout  the 
whole  composition. 

I  could  dwell  with  pleasure  on  these  and  similar 
parts  of  the  writings  of  Petrarch  ;  but  I  must  return 
to  his  amatory  poetry :  to  that  he  entrusted  his 
fame  ;  and  to  that  he  has  principally  owed  it. 

The  prevailing  defect  of  his  best  compositions  on 
this  subject  is  the  universal  brilliancy  with  which  they 
are  lighted  up.  The  natural  language  of  the  passions 
is,  indeed, often  figurative  and  fantastic ;  and  with  none 
is  this  more  the  case  than  with  that  of  love.  Still 
there  is  a  limit.  The  feelings  should,  indeed,  have 
their  ornamental  garb  ;  but,  like  an  elegant  woman, 
they  should  be  neither  muffled  nor  exposed.  The 
drapery  should  be  so  arranged,  as  at  once  to  answer 
the  purposes  of  modest  concealment  and  judicious 
display.  The  decorations  should  sometimes  be  em- 
ployed to  hide  a  defect,  and  sometimes  to  heighten  a 
beauty  ;  but  never  to  conceal,  much  less  to  distort, 
the  charms  to  which  they  are  subsidiary.  The  love 
of  Petrarch,  on  the  contrary,  arrays  itself  like  a 
foppish  savage,  whose  nose  is  bored  with  a  golden 
ring,  whose  skin  is  painted  with  grotesque  forms  and 
dazzling  colours,  and  whose  ears  are  drawn  down 
his  shoulders  by  the  weight  of  jewels.  It  is  a  rule, 
without  any  exception,  in  all  kinds  of  composition, 
that  the  principal  idea,  the  predominant  feeling, 
should  never  be  confounded  with  the  accompanying 
decorations.  It  should  generally  be  distinguished 
from  them  by  greater  simplicity  of  expression  ;  as 
we  recognize  Napoleon  in  the  pictures  of  his  battles, 
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amidst  a  crowd  of  embroidered  coats  and  plumes, 
by  his  grey  cloak  and  his  hat  without  a  feather.  In 
the  verses  of  Petrarch  it  is  generally  impossible  to 
say  what  thought  is  meant  to  be  prominent.  All 
is  equally  elaborate.  The  chief  wears  the  same 
gorgeous  and  degrading  livery  with  his  retinue,  and 
obtains  only  his  share  of  the  indifferent  stare  which 
we  bestow  upon  them  in  common.  The  poems  have 
no  strong  lights  and  shades,  no  background,  no  fore- 
ground ; — they  are  like  the  illuminated  figures  in 
an  oriental  manuscript, — plenty  of  rich  tints  and  no 
perspective.  Such  are  the  faults  of  the  most  cele- 
brated of  these  compositions.  Of  those  which  are 
universally  acknowledged  to  be  bad  it  is  scarcely 
possible  to  speak  with  patience.  Yet  they  have 
much  in  common  with  their  splendid  companions. 
They  differ  from  them,  as  a  May-day  procession  of 
chimney-sweepers  differs  from  the  Field  of  Cloth  of 
Gold.  They  have  the  gaudiness  but  not  the  wealth. 
His  muse  belongs  to  that  numerous  class  of  females 
who  have  no  objection  to  be  dirty,  while  they  can  be 
tawdry.  When  his  brilliant  conceits  are  exhausted, 
he  supplies  their  place  with  metaphysical  quibbles, 
forced  antitheses,  bad  puns,  and  execrable  charades. 
In  his  fifth  sonnet  he  may,  I  think,  be  said  to  have 
sounded  the  lowest  chasm  of  the  Bathos.  Upon  the 
whole,  that  piece  may  be  safely  pronounced  to  be 
the  worst  attempt  at  poetry,  and  the  worst  attempt 
at  wit,  in  the  world. 

A  strong  proof  of  the  truth  of  these  criticisms  is, 
that  almost  all  the  sonnets  produce  exactly  the  same 
effect  on  the  mind  of  the  reader.  They  relate  to  all 
the  various  moods  of  a  lover,  from  joy  to  despair  : — 
yet  they  are  perused,  as  far  as  my  experience  and 
observation  have  gone,  with  exactly  the  same  feeling. 
The  fact  is,  that  in  none  of  them  are  the  passion  and 
the  ingenuity  mixed  in  just  proportions.     There  is 
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not  enough  sentiment  to  dilute  the  condiments  which 
are  employed  to  season  it.  The  repast  which  he 
sets  before  us  resembles  the  Spanish  entertainment 
in  Dryden's  Mock  Astrologer,  at  which  the  relish 
of  all  the  dishes  and  sauces  was  overpowered  by 
the  common  flavour  of  spice.  Fish, — flesh, — fowl, 
— every  thing  at  table  tasted  of  nothing  but  red 
pepper. 

The  writings  of  Petrarch  may  indeed  suffer  un- 
deservedly from  one  cause  to  which  I  must  allude. 
His  imitators  have  so  much  familiarized  the  ear  of 
Italy  and  of  Europe  to  the  favourite  topics  of  amo- 
rous flattery  and  lamentation,  that  we  can  scarcely 
think  them  original  when  we  find  them  in  the  first 
author  ;  and,  even  when  our  understandings  have 
convinced  us  that  they  were  new  to  him,  they  are 
still  old  to  us.  This  has  been  the  fate  of  many  of 
the  finest  passages  of  the  most  eminent  writers.  It 
is  melancholy  to  trace  a  noble  thought  from  stage 
to  stage  of  its  profanation  ;  to  see  it  transferred  from 
the  first  illustrious  wearer  to  his  lacqueys,  turned,  and 
turned  again,  and  at  last  hung  on  a  scare-crow. 
Petrarch  has  really  suffered  much  from  this  cause. 
Yet  that  he  should  have  so  suffered  is  a  sufficient 
proof  that  his  excellencies  were  not  of  the  highest 
order.  A  line  may  be  stolen  ;  but  the  pervading 
spirit  of  a  great  poet  is  not  to  be  surreptitiously 
obtained  by  a  plagiarist.  The  continued  imitation 
of  twenty-five  centuries  has  left  Homer  as  it  found 
him.  If  every  simile  and  every  turn  of  Dante  had 
been  copied  ten  thousand  times,  the  Divine  Comedy 
would  have  retained  all  its  freshness.  It  was  easy 
for  the  porter  in  Farquhar  to  pass  for  Beau  Clincher, 
by  borrowing  his  lace  and  his  pulvilio.  It  would 
have  been  more  difficult  to  enact  Sir  Harry  Wildair. 

Before  I  quit  this  subject  I  must  defend  Petrarch 
from    one   accusation,   which    is  in  the  present  day 
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frequently  brought  against  him.  His  sonnets  are 
pronounced  by  a  large  sect  of  critics  not  to  possess 
certain  qualities  which  they  maintain  to  be  indispens- 
able to  sonnets,  with  as  much  confidence,  and  as 
much  reason,  as  their  prototypes  of  old  insisted  on 
the  unities  of  the  drama.  I  am  an  exoteric — utterly 
unable  to  explain  the  mysteries  of  this  new  poetical 
faith.  I  only  know  that  it  is  a  faith,  which  except  a 
man  do  keep  pure  and  undefiled,  without  doubt  he 
shall  be  called  a  blockhead.  I  cannot,  however,  re- 
frain from  asking  what  is  the  particular  virtue  which 
belongs  to  fourteen  as  distinguished  from  all  other 
numbers.  Does  it  arise  from  its  being  a  multiple  of 
seven  ?  Has  this  principle  any  reference  to  the 
sabbatical  ordinance  ?  Or  is  it  to  the  order  of 
rhymes  that  these  singular  properties  are  attached  ? 
Unhappily  the  sonnets  of  Shakspeare  differ  as  much 
in  this  respect  from  those  of  Petrarch,  as  from  a 
Spenserian  or  an  octave  stanza.  Away  with  this 
unmeaning  jargon  !  We  have  pulled  down  the  old 
regime  of  criticism.  I  trust  that  we  shall  never 
tolerate  the  equally  pedantic  and  irrational  despotism, 
which  some  of  the  revolutionary  leaders  would  erect 
upon  its  ruins.  We  have  not  dethroned  Aristotle 
and  Bossu  for  this. 

These  sonnet-fanciers  would  do  well  to  reflect 
that,  though  the  style  of  Petrarch  may  not  suit  the 
standard  of  perfection  which  they  have  chosen,  they 
He  under  great  obligations  to  these  very  poems, — 
that,  but  for  Petrarch,  the  measure,  concerning  which 
they  legislate  so  judiciously,  would  probably  never 
have  attracted  notice  ; — and  that  to  him  they  owe  the 
pleasure  of  admiring,  and  the  glory  of  composing, 
pieces,  which  seem  to  have  been  produced  by  Master 
Slender,  with  the  assistance  of  his  man  Simple. 

I  cannot  conclude  these  remarks  without  making 
a  few  observations  on  the  Latin  writings  of  Petrarch. 
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It  appears  that,  both  by  himself  and  by  his  contem- 
poraries, these  were  far  more  highly  valued  than  his 
compositions  in  the  vernacular  language.  Posterity, 
the  supreme  court  of  literary  appeal,  has  not  only 
reversed  the  judgment,  but,  according  to  its  general 
practice,  reversed  it  with  costs,  and  condemned  the 
unfortunate  works  to  pay,  not  only  for  their  own 
inferiority,  but  also  for  the  injustice  of  those  who  had 
given  them  an  unmerited  preference.  And  it  must 
be  owned  that,  without  making  large  allowances  for 
the  circumstances  under  which  they  were  produced, 
we  cannot  pronounce  a  very  favourable  judgment. 
They  must  be  considered  as  exotics,  transplanted  to 
a  foreign  climate,  and  reared  in  an  unfavourable 
situation ;  and  it  would  be  unreasonable  to  expect 
from  them  the  health  and  the  vigour  which  we  find 
in  the  indigenous  plants  around  them,  or  which  they 
might  themselves  have  possessed  in  their  native  soil. 
He  has  but  very  imperfectly  imitated  the  style  of  the 
Latin  authors,  and  has  not  compensated  for  the  de- 
ficiency by  enriching  the  ancient  language  with  the 
graces  of  modern  poetry.  The  splendour  and  inge- 
nuity, which  we  admire,  even  when  we  condemn  it,  in 
his  Italian  works,  is  almost  totally  wanting,  and  only 
illuminates  with  rare  and  occasional  glimpses  the 
dreary  obscurity  of  the  Africa.  The  eclogues  have 
more  animation  ;  but  they  can  only  be  called  poems 
by  courtesy.  They  have  nothing  in  common  with 
his  writings  in  his  native  language,  except  the  eternal 
pun  about  Laura  and  Daphne.  None  of  these  works 
would  have  placed  him  on  a  level  with  Vida  or 
Buchanan.  Yet,  when  we  compare  him  with  those 
who  preceded  him,  when  we  consider  that  he  went  on 
the  forlorn  hope  of  literature,  that  he  was  the  first 
who  perceived,  and  the  first  who  attempted  to  revive, 
the  finer  elegancies  of  the  ancient  language  of  the 
world,   we   shall   perhaps  think   more  highly  of  him 
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than  of  those  who  could  never  have  surpassed  his 
beauties  if  they  had  not  inherited  them. 

He  has  aspired  to  emulate  the  philosophical 
eloquence  of  Cicero,  as  -well  as  the  poetical  majesty 
of  Virgil.  His  essay  on  the  Remedies  of  Good  and 
Evil  Fortune  is  a  singular  work  in  a  colloquial  form, 
and  a  most  scholastic  style.  It  seems  to  be  framed 
upon  the  model  of  the  Tusculan  Questions, — with 
what  success  those  who  have  read  it  may  easily 
determine.  It  consists  of  a  series  of  dialogues :  in 
each  of  these  a  person  is  introduced  who  has  experi- 
enced some  happy  or  some  adverse  event :  he  gravely 
states  his  case ;  and  a  reasoner,  or  rather  Reason 
personified,  confutes  him  ;  a  task  not  very  difficult, 
since  the  disciple  defends  his  position  only  by  per- 
tinaciously repeating  it,  in  almost  the  same  words,  at 
the  end  of  every  argument  of  his  antagonist.  In  this 
manner  Petrarch  solves  an  immense  variety  of  cases. 
Indeed,  I  doubt  whether  it  would  be  possible  to  name 
any  pleasure  or  any  calamity  which  does  not  find  a 
place  in  this  dissertation.  He  gives  excellent  advice 
to  a  man  who  is  in  expectation  of  discovering  the 
philosopher's  stone  ; — to  another,  who  has  formed  a 
fine  aviary  ; — to  a  third,  who  is  delighted  with  the 
tricks  of  a  favourite  monkey.  His  lectures  to  the 
unfortunate  are  equally  singular.  He  seems  to  imagine 
that  a  precedent  in  point  is  a  sufficient  consolation  for 
every  form  of  suffering.  "  Our  town  is  taken,"  says 
one  complainant ;  "  So  was  Troy,"  replies  his  com- 
forter, "  My  wife  has  eloped,"  says  another  ;  "  If  it 
has  happened  to  you  once,  it  happened  to  Menelaus 
twice."  One  poor  fellow  is  in  great  distress  at  having 
discovered  that  his  wife's  son  is  none  of  his.  "  It  is 
hard,"  says  he,  "  that  I  should  have  had  the  expense 
of  bringing  up  one  who  is  indifferent  to  me."  "  You 
are  a  man,"  returns  his  monitor,  quoting  the  famous 
line  of  Terence ;  "  and  nothing  that  belongs  to  any 
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other  man  ought  to  be  indifferent  to  you."  The  phy- 
sical calamities  of  life  are  not  omitted;  and  there 
is  in  particular  a  disquisition  on  the  advantages  of 
having  the  itch,  which,  if  not  convincing,  is  certainly 
very  amusing. 

The  invectives  on  an  unfortunate  physician,  or 
rather  upon  the  medical  science,  have  more  spirit. 
Petrarch  was  thoroughly  in  earnest  on  this  subject. 
And  the  bitterness  of  his  feelings  occasionally  pro- 
duces, in  the  midst  of  his  classical  and  scholastic 
pedantry,  a  sentence  worthy  of  the  second  Philippic. 
Swift  himself  might  have  envied  the  chapter  on  the 
causes  of  the  paleness  of  physicians. 

Of  his  Latin  works  the  Epistles  are  the  most 
generally  known  and  admired.  As  compositions  they 
are  certainly  superior  to  his  essays.  But  their  excel- 
lence is  only  comparative.  From  so  large  a  collection 
of  letters,  written  by  so  eminent  a  man,  during  so 
varied  and  eventful  a  life,  we  should  have  expected 
a  complete  and  spirited  view  of  the  literature,  the 
manners,  and  the  politics  of  the  age.  A  traveller — a 
poet— a  scholar — a  lover — a  courtier — a  recluse — he 
might  have  perpetuated,  in  an  imperishable  record, 
the  form  and  pressure  of  the  age  and  body  of  the 
time.  Those  who  read  his  correspondence,  in  the 
hope  of  finding  such  information  as  this,  will  be 
utterly  disappointed.  It  contains  nothing  character- 
istic of  the  period  or  of  the  individual.  It  is  a  series, 
not  of  letters,  but  of  themes  ;  and,  as  it  is  not  gene- 
rally known,  might  be  very  safely  employed  at  public 
schools  as  a  magazine  of  common -places.  Whether 
he  write  on  politics  to  the  Emperor  and  the  Doge,  or 
send  advice  and  consolation  to  a  private  friend,  every 
line  is  crowded  with  examples  and  quotations,  and 
sounds  big  with  Anaxagoras  and  Scipio.  Such  was 
the  interest  excited  by  the  character  of  Petrarch,  and 
such  the  admiration  which  was  felt  for  his  epistolary 
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style,  that  it  was  with  difficulty  that  his  letters  reached 
the  place  of  their  destination.  The  poet  describes, 
with  pretended  regret  and  real  complacency,  the 
importunity  of  the  curious,  who  often  opened,  and 
sometimes  stole,  these  favourite  compositions.  It  is 
a  remarkable  fact  that,  of  all  his  epistles,  the  least 
affected  are  those  which  are  addressed  to  the  dead 
and  the  unborn.  Nothing  can  be  more  absurd  than 
his  whim  of  composing  grave  letters  of  expostulation 
and  commendation  to  Cicero  and  Seneca  ;  yet  these 
strange  performances  are  written  in  a  far  more  natural 
manner  than  his  communications  to  his  living  corre- 
spondents. But  of  all  his  Latin  works  the  preference 
must  be  given  to  the  Epistle  to  Posterity ;  a  simple, 
noble,  and  pathetic  composition,  most  honourable 
both  to  his  taste  and  his  heart.  If  we  can  make 
allowance  for  some  of  the  affected  humility  of  an 
author,  we  shall  perhaps  think  that  no  literary  man 
has  left  a  more  pleasing  memorial  of  himself 

In  conclusion,  we  may  pronounce  that  the  works 
of  Petrarch  were  below  both  his  genius  and  his 
celebrity  ;  and  that  the  circumstances  under  which 
he  wrote  were  as  adverse  to  the  development  of  his 
powers  as  they  were  favourable  to  the  extension  of 
his  fame. 


297 


SOME   ACCOUNT   OF    THE    GREAT 
LAWSUIT 

BETWEEN   THE    PARISHES    OF 

ST.   DENNIS    AND    ST.   GEORGE    IN    THE 

WATER. 

(April  1824.) 

The  parish  of  St.  Dennis  is  one  of  the  most  pleasant 
parts  of  the  county  in  which  it  is  situated.  It  is 
fertile,  well  wooded,  well  watered,  and  of  an  excellent 
air.  For  many  generations  the  manor  had  been 
holden  in  tail-male  by  a  worshipful  family,  who  have 
always  taken  precedence  of  their  neighbours  at  the 
races  and  the  sessions. 

In  ancient  times  the  affairs  of  this  parish  were 
administered  by  a  Court-Baron,  in  which  the  free- 
holders were  judges  ;  and  the  rates  were  levied  by 
select  vestries  of  the  inhabitant  householders.  But 
at  length  these  good  customs  fell  into  disuse.  The 
Lords  of  the  Manor,  indeed,  still  held  courts  for 
form's  sake  ;  but  they  or  their  stewards  had  the  whole 
management  of  affairs.  They  demanded  services, 
duties,  and  customs  to  which  they  had  no  just  title. 
Nay,  they  would  often  bring  actions  against  their 
neighbours  for  their  own  private  advantage,  and  then 
send  in  the  bill  to  the  parish.  No  objection  was 
made,  during  many  years,  to  these  proceedings,  so 
that  the  rates  became  heavier  and  heavier  :  nor  was 
any  person  exempted  from  these  demands,  except  the 
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footmen  and  gamekeepers  of  the  squire  and  the  rec- 
tor of  the  parish.  They  indeed  were  never  checked  in 
any  excess.  They  would  come  to  an  honest  labourer's 
cottage,  eat  his  pancakes,  tuck  his  fowls  into  their 
pockets,  and  cane  the  poor  man  himself  If  he  went 
up  to  the  great  house  to  complain,  it  was  hard  to  get 
the  speech  of  Sir  Lewis  ;  and,  indeed,  his  only  chance 
of  being  righted  was  to  coax  the  squire's  pretty  house- 
keeper, who  could  do  what  she  pleased  with  her 
master.  If  he  ventured  to  intrude  upon  the  Lord  of 
the  Manor  without  this  precaution,  he  gained  nothing 
by  his  pains.  Sir  Lewis,  indeed,  would  at  first  receive 
him  with  a  civil  face  ;  for,  to  give  him  his  due,  he 
could  be  a  fine  gentleman  when  he  pleased.  "  Good 
day,  my  friend,"  he  would  say,  "  what  situation  have 
you  in  my  family  ?  "  "  Bless  your  honour  !  "  says  the 
poor  fellow,  "  I  am  not  one  of  your  honour's  servants  ; 
I  rent  a  small  piece  of  ground,  your  honour."  "  Then, 
you  dog,"  quoth  the  squire,  "  what  do  you  mean  by 
coming  here  ?  Has  a  gentleman  nothing  to  do  but 
to  hear  the  complaints  of  clowns  ?  Here !  Philip, 
James,  Dick,  toss  this  fellow  in  a  blanket ;  or  duck 
him,  and  set  him  in  the  stocks  to  dry." 

One  of  these  precious  Lords  of  the  Manor  en- 
closed a  deer-park ;  and,  in  order  to  stock  it,  he 
seized  all  the  pretty  pet  fawns  that  his  tenants  had 
brought  up,  without  paying  them  a  farthing,  or 
asking  their  leave.  It  was  a  sad  day  for  the  parish 
of  St.  Dennis.  Indeed,  I  do  not  believe  that  all  his 
oppressive  exactions  and  long  bills  enraged  the  poor 
tenants  so  much  as  this  cruel  measure. 

Yet  for  a  long  time,  in  spite  of  all  these  incon- 
veniences, St.  Dennis's  was  a  very  pleasant  place.  The 
people  could  not  refrain  from  capering  if  they  heard 
the  sound  of  a  fiddle.  And,  if  they  were  inclined  to 
be  riotous,  Sir  Lewis  had  only  to  send  for  Punch,  or 
the  dancing  dogs,  and  all  was  quiet  again.     But  this 
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could  not  last  for  ever ;  they  began  to  think  more 
and  more  of  their  condition  ;  and,  at  last,  a  club  of 
foul-mouthed,  good-for-nothing  rascals  was  held  at 
the  sign  of  the  Devil,  for  the  purpose  of  abusing  the 
squire  and  the  parson.  The  doctor,  to  own  the  truth, 
was  old  and  indolent,  extremely  fat  and  greedy.  He 
had  not  preached  a  tolerable  sermon  for  a  long  time. 
The  squire  was  still  worse  :  so  that,  partly  by  truth 
and  partly  by  falsehood,  the  club  set  the  whole 
parish  against  their  superiors.  The  boys  scrawled 
caricatures  of  the  clergyman  upon  the  church-door, 
and  shot  at  the  landlord  with  pop-guns  as  he  rode  a 
hunting.  It  was  even  whispered  about  that  the  Lord 
of  the  Manor  had  no  right  to  his  estate,  and  that,  if 
he  were  compelled  to  produce  the  original  title-deeds, 
it  would  be  found  that  he  only  held  the  estate  in  trust 
for  the  inhabitants  of  the  parish. 

In  the  meantime  the  squire  was  pressed  more  and 
more  for  money.  The  parish  could  pay  no  more. 
The  rector  refused  to  lend  a  farthing.  The  Jews 
were  clamorous  for  their  money  ;  and  the  landlord 
had  no  other  resource  than  to  call  together  the 
inhabitants  of  the  parish,  and  to  request  their  assist- 
ance. They  now  attacked  him  furiously  about  their 
grievances,  and  insisted  that  he  should  relinquish  his 
oppressive  powers.  They  insisted  that  his  footmen 
should  be  kept  in  order,  that  the  parson  should  pay 
his  share  of  the  rates,  that  the  children  of  the  parish 
should  be  allowed  to  fish  in  the  trout-stream,  and  to 
gather  blackberries  in  the  hedges.  They  at  last  went 
so  far  as  to  demand  that  he  should  acknowledge  that 
he  held  his  estate  only  in  trust  for  them.  His  distress 
compelled  him  to  submit.  They,  in  return,  agreed 
to  set  him  free  from  his  pecuniary  difficulties,  and 
to  suffer  him  to  inhabit  the  manor-house  ;  and  only 
annoyed  him  from  time  to  time  by  singing  impudent 
ballads  under  his  window. 
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The  neighbouring  gentlefolks  did  not  look  on 
these  proceedings  with  much  complacency.  It  is  true 
that  Sir  Lewis  and  his  ancestors  had  plagued  them 
with  lawsuits,  and  affronted  them  at  county-meetings. 
Still  they  preferred  the  insolence  of  a  gentleman  to 
that  of  the  rabble,  and  felt  some  uneasiness  lest  the 
example  should  infect  their  own  tenants. 

A  large  party  of  them  met  at  the  house  of  Lord 
Csesar  Germain.  Lord  Caesar  was  the  proudest 
man  in  the  county.  His  family  was  very  ancient  and 
illustrious,  though  not  particularly  opulent.  He  had 
invited  most  of  his  wealthy  neighbours.  There  was 
Mrs.  Kitty  North,  the  relict  of  poor  Squire  Peter, 
respecting  whom  the  coroner's  jury  had  found  a 
verdict  of  accidental  death,  but  whose  fate  had 
nevertheless  excited  strange  whispers  in  the  neigh- 
bourhood. There  was  Squire  Don,  the  owner  of  the 
great  West  Indian  property,  who  was  not  so  rich  as 
he  had  formerly  been,  but  still  retained  his  pride, 
and  kept  up  his  customary  pomp ;  so  that  he  had 
plenty  of  plate  but  no  breeches.  There  was  Squire 
Von  Blunderbussen,  who  had  succeeded  to  the  estates 
of  his  uncle,  old  Colonel  Frederic  Von  Blunderbussen, 
of  the  hussars.  The  colonel  was  a  very  singular  old 
fellow  ;  he  used  to  learn  a  page  of  Chambaud's  gram- 
mar, and  to  translate  T^lemaque,  every  morning,  and 
he  kept  six  French  masters  to  teach  him  to  parleyvoo. 
Nevertheless,  he  was  a  shrewd  clever  man,  and  im- 
proved his  estate  with  so  much  care,  sometimes  by 
honest  and  sometimes  by  dishonest  means,  that  he 
left  a  very  pretty  property  to  his  nephew. 

Lord  Caesar  poured  out  a  glass  of  Tokay  for  Mrs. 
Kitty.  "  Your  health,  my  dear  madam,  I  never  saw 
you  look  more  charming.  Pray,  what  think  you  of 
these  doings  at  St.  Dennis's  ?  " 

"  Fine  doings  !  indeed ! "  interrupted  Von  Blunder- 
bussen ;  "  I  wish  that  we  had  my  old  uncle  alive,  he 
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would  have  had  some  of  them  up  to  the  halberts. 
He  knew  how  to  use  a  cat-o'-nine-tails.  If  things  go 
on  in  this  way,  a  gentleman  will  not  be  able  to  horse- 
whip an  impudent  farmer,  or  to  say  a  civil  word  to  a 
milk-maid." 

"  Indeed,  it's  very  true,  Sir,"  said  Mrs.  Kitty  ; 
"  their  insolence  is  intolerable.  Look  at  me,  for 
instance  : — a  poor  lone  woman  1 — My  dear  Peter 
dead !  I  loved  him  : — so  I  did  ;  and,  when  he  died, 
I  was  so  hysterical  you  cannot  think.  And  now  I 
cannot  lean  on  the  arm  of  a  decent  footman,  or  take 
a  walk  with  a  tall  grenadier  behind  me,  just  to  pro- 
tect me  from  audacious  vagabonds,  but  they  must 
have  their  nauseous  suspicions  ; — odious  creatures  !  " 

"  This  must  be  stopped,"  replied  Lord  Caesar.  "We 
ought  to  contribute  to  support  my  poor  brother-in- 
law  against  these  rascals.  I  will  write  to  Squire 
Guelf  on  this  subject  by  this  night's  post.  His  name 
is  always  at  the  head  of  our  county  subscriptions." 

If  the  people  of  St.  Dennis's  had  been  angry 
before,  they  were  well  nigh  mad  when  they  heard  of 
this  conversation.  The  whole  parish  ran  to  the 
manor-house.  Sir  Lewis's  Swiss  porter  shut  the 
door  against  them  ;  but  they  broke  in  and  knocked 
him  on  the  head  for  his  impudence.  They  then 
seized  the  squire,  hooted  at  him,  pelted  him,  ducked 
him,  and  carried  him  to  the  watch-house.  They 
turned  the  rector  into  the  street,  burnt  his  wig  and 
band,  and  sold  the  church-plate  by  auction.  They 
put  up  a  painted  Jezebel  in  the  pulpit  to  preach. 
They  scratched  out  the  texts  which  were  written 
round  the  church,  and  scribbled  profane  scraps  of 
songs  and  plays  in  their  place.  They  set  the  organ 
playing  to  pot-house  tunes.  Instead  of  being 
decently  asked  in  church,  they  were  married  over 
a  broomstick.  But,  of  all  their  whims,  the  use  of 
the  new  patent  steel  traps  was  the  most  remarkable. 
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This  trap  was  constructed  on  a  completely  new 
principle.  It  consisted  of  a  cleaver  hung  in  a  frame 
like  a  window  ;  when  any  poor  wretch  got  in,  down 
it  came  with  a  tremendous  din,  and  took  off  his 
head  in  a  twinkling.  They  got  the  squire  into  one 
of  these  machines.  In  order  to  prevent  any  of  his 
partisans  from  getting  footing  in  the  parish,  they 
placed  traps  at  every  corner.  It  was  impossible  to 
walk  through  the  highway  at  broad  noon  without 
tumbling  into  one  or  other  of  them.  No  man  could 
go  about  his  business  in  security.  Yet  so  great  was 
the  hatred  which  the  inhabitants  entertained  for  the 
old  family,  that  a  few  decent  honest  people,  who 
begged  them  to  take  down  the  steel  traps,  and  to 
put  up  humane  man-traps  in  their  room,  were  very 
roughly  handled  for  their  good  nature. 

In  the  meantime  the  neighbouring  gentry  under- 
took a  suit  against  the  parish  on  the  behalf  of  Sir 
Lewis's  heir,  and  applied  to  Squire  Guelf  for  his 
assistance. 

Everybody  knows  that  Squire  Guelf  is  more 
closely  tied  up  than  any  gentleman  in  the  shire.  He 
could,  therefore,  lend  them  no  help  ;  but  he  referred 
them  to  the  Vestry  of  the  Parish  of  St.  George  in 
the  Water.  These  good  people  had  long  borne  a 
grudge  against  their  neighbours  on  the  other  side  of 
the  stream  ;  and  some  mutual  trespasses  had  lately 
occurred  which  increased  their  hostility. 

There  was  an  honest  Irishman,  a  great  favourite 
among  them,  who  used  to  entertain  them  with  raree- 
shows,  and  to  exhibit  a  magic  lantern  to  the  children 
on  winter  evenings.  He  had  gone  quite  mad  upon 
this  subject.  Sometimes  he  would  call  out  in  the 
middle  of  the  street — "Take  care  of  that  corner, 
neighbours  ;  for  the  love  of  Heaven,  keep  clear  of 
that  post,  there  is  a  patent  steel  trap  concealed  there- 
abouts."    Sometimes    he    would    be    disturbed    by 
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frightful  dreams  ;  then  he  would  get  up  at  dead  of 
night,  open  his  window  and  cry  "  fire,"  till  the  parish 
was  roused,  and  the  engines  sent  for.  The  pulpit  of 
the  Parish  of  St.  George  seemed  likely  to  fall  ;  I 
believe  that  the  only  reason  was  that  the  parson  had 
grown  too  fat  and  heavy  ;  but  nothing  would  persuade 
this  honest  man  but  that  it  was  a  scheme  of  the  people 
at  St.  Dennis's,  and  that  they  had  sawed  through 
the  pillars  in  order  to  break  the  rector's  neck.  Once 
he  went  about  with  a  knife  in  his  pocket,  and  told  all 
the  persons  whom  he  met  that  it  had  been  sharpened 
by  the  knife-grinder  of  the  next  parish  to  cut  their* 
throats.  These  extravagancies  had  a  great  effect  on 
the  people  ;  and  the  more  so  because  they  were 
espoused  by  Squire  Guelf  s  steward,  who  was  the  most 
influential  person  in  the  parish.  He  was  a  very  fair- 
spoken  man,  very  attentive  to  the  main  chance,  and 
the  idol  of  the  old  women,  because  he  never  played  at 
skittles  or  danced  with  the  girls  ;  and,  indeed,  never 
took  any  recreation  but  that  of  drinking  on  Saturday 
nights  with  his  friend  Harry,  the  Scotch  pedlar.  His 
supporters  called  him  Sweet  William  ;  his  enemies 
the  Bottomless  Pit. 

The  people  of  St.  Dennis's,  however,  had  their  ad- 
vocates. There  was  Frank,  the  richest  farmer  in  the 
parish,  whose  great  grandfather  had  been  knocked  on 
the  head  many  years  before,  in  a  squabble  between 
the  parish  and  a  former  landlord.  There  was  Dick, 
the  merry-andrew,  rather  light-fingered  and  riotous, 
but  a  clever  droll  fellow.  Above  all,  there  was 
Charley,  the  publican,  a  jolly,  fat,  honest  lad,  a  great 
favourite  with  the  women,  who,  if  he  had  not  been 
rather  too  fond  of  ale  and  chuck-farthing,  would  have 
been  the  best  fellow  in  the  neighbourhood. 

"  My  boys,"  said  Charley,  "  this  is  exceedingly 
well  for  Madam  North ; — not  that  I  would  speak 
uncivilly  of  her ;   she  put  up  my  picture  in  her  best 
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room,  bless  her  for  it !  But,  I  say,  this  is  very  well 
for  her,  and  for  Lord  Caesar,  and  Squire  Don,  and 
Colonel  Von ; — but  what  affair  is  it  of  yours  or 
niine  ?  It  is  not  to  be  wondered  at,  that  gentlemen 
should  wish  to  keep  poor  people  out  of  their  own. 
But  it  is  strange,  indeed,  that  they  should  expect  the 
poor  themselves  to  combine  against  their  own  in- 
terests. If  the  folks  at  St.  Dennis's  should  attack  us 
we  have  the  law  and  our  cudgels  to  protect  us.  But 
why,  in  the  name  of  wonder,  are  we  to  attack  them  ? 
When  old  Sir  Charles,  who  was  Lord  of  the  Manor 
formerly,  and  the  parson,  who  was  presented  by 
him  to  the  living,  tried  to  bully  the  vestry,  did  not 
we  knock  their  heads  together,  and  go  to  meeting 
to  hear  Jeremiah  Ringletub  preach  ?  And  did  the 
Squire  Don,  or  the  great  Sir  Lewis,  that  lived  at  that 
time,  or  the  Germains,  say  a  word  against  us  for  it  ? 
Mind  your  own  business,  my  lads :  law  is  not  to  be 
had  for  nothing  ;  and  we,  you  may  be  sure,  shall  have 
to  pay  the  whole  bill." 

Nevertheless  the  people  of  St.  George's  were  re- 
solved on  law.  They  cried  out  most  lustily,  "  Squire 
Guelf  for  ever  !  Sweet  William  for  ever  !  No  steel 
traps  !  "  Squire  Guelf  took  all  the  rascally  footmen 
who  had  worn  old  Sir  Lewis's  livery  into  his  service. 
They  were  fed  in  the  kitchen  on  the  very  best  of 
every  thing,  though  they  had  no  settlement.  Many 
people,  and  the  paupers  in  particular,  grumbled  at 
these  proceedings.  The  steward,  however,  devised  a 
way  to  keep  them  quiet. 

There  had  lived  in  this  parish  for  many  years  an 
old  gentlemen,  named  Sir  Habeas  Corpus.  He  was 
said  by  some  to  be  of  Saxon,  by  some  of  Norman, 
extraction.  Some  maintain  that  he  was  not  born  till 
after  the  time  of  Sir  Charles,  to  whom  we  have  before 
alluded.  Others  are  of  opinion  that  he  was  a  legiti- 
mate son  of  old   Lady  Magna  Charta,  although  he 
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was  long  concealed  and  kept  out  of  his  birthright. 
Certain  it  is  that  he  was  a  very  benevolent  person. 
Whenever  any  poor  fellow  was  taken  up  on  grounds 
which  he  thought  insufficient,  he  used  to  attend  on 
his  behalf  and  bail  him  ;  and  thus  he  had  become  so 
popular,  that  to  take  direct  measures  against  him  was 
out  of  the  question. 

The  steward,  accordingly,  brought  a  dozen  phy- 
sicians to  examine  Sir  Habeas.  After  consultation, 
they  reported  that  he  was  in  a  very  bad  way,  and 
ought  not,  on  any  account,  to  be  allowed  to  stir  out 
for  several  months.  Fortified  with  this  authority,  the 
parish  officers  put  him  to  bed,  closed  his  windows, 
and  barred  his  doors.  They  paid  him  every  atten- 
tion, and  from  time  to  time  issued  bulletins  of  his 
health.  The  steward  never  spoke  of  him  without 
declaring  that  he  was  the  best  gentleman  in  the 
world  ;  but  excellent  care  was  taken  that  he  should 
never  stir  out  of  doors. 

When  this  obstacle  was  removed,  the  Squire  and 
the  steward  kept  the  parish  in  excellent  order  ; 
flogged  this  man,  sent  that  man  to  the  stocks,  and 
pushed  forward  the  lawsuit  with  a  noble  disregard 
of  expense.  They  were,  however,  wanting  either  in 
skill  or  in  fortune.  And  every  thing  went  against 
them  after  their  antagonists  had  begun  to  employ 
Solicitor  Nap. 

Who  does  not  know  the  name  of  Solicitor  Nap  ? 
At  what  ale-house  is  not  his  behaviour  discussed  ? 
In  what  print-shop  is  not  his  picture  seen  ?  Yet 
how  little  truth  has  been  said  about  him  !  Some 
people  hold  that  he  used  to  give  laudanum  by  pints 
to  his  sick  clerks  for  his  amusement.  Others,  whose 
number  has  very  much  increased  since  he  was  killed 
by  the  gaol  distemper,  conceive  that  he  was  the  very 
model  of  honour  and  good-nature.  I  shall  try  to  tell 
the  truth  about  him. 

VOL.  XI  X 
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He  was  assuredly  an  excellent  solicitor.  In  his 
way  he  never  was  surpassed.  As  soon  as  the  parish 
began  to  employ  him,  their  cause  took  a  turn.  In 
a  very  little  time  they  were  successful ;  and  Nap 
became  rich.  He  now  set  up  for  a  gentleman  ;  took 
possession  of  the  old  manor-house  ;  got  into  the 
commission  of  the  peace,  and  affected  to  be  on  a 
par  with  the  best  of  the  county.  He  governed  the 
vestries  as  absolutely  as  the  old  family  had  done. 
Yet,  to  give  him  his  due,  he  managed  things  with  far 
more  discretion  than  either  Sir  Lewis  or  the  rioters 
who  had  pulled  the  Lords  of  the  Manor  down.  He 
kept  his  servants  in  tolerable  order.  He  removed 
the  steel  traps  from  the  highways  and  the  corners  of 
the  streets.  He  still  left  a  few  indeed  in  the  more 
exposed  parts  of  his  premises ;  and  set  up  a  board 
announcing  that  traps  and  spring  guns  were  set  in 
his  grounds.  He  brought  the  poor  parson  back  to 
the  parish  ;  and,  though  he  did  not  enable  him  to 
keep  a  fine  house  and  a  coach  as  formerly,  he  settled 
him  in  a  snug  little  cottage,  and  allowed  him  a  plea- 
sant pad-nag.  He  whitewashed  the  church  again  ; 
and  put  the  stocks,  which  had  been  much  wanted  of 
late,  into  good  repair. 

With  the  neighbouring  gentry,  however,  he  was 
no  favourite.  He  was  crafty  and  litigious.  He 
cared  nothing  for  right,  if  he  could  raise  a  point  of 
law  against  them.  He  pounded  their  cattle,  broke 
their  hedges,  and  seduced  their  tenants  from  them. 
He  almost  ruined  Lord  Caesar  with  actions,  in  every 
one  of  which  he  was  successful.  Von  Blunderbussen 
went  to  law  with  him  for  an  alleged  trespass,  but 
was  cast,  and  almost  ruined  by  the  costs  of  suit. 
He  next  took  a  fancy  to  the  seat  of  Squire  Don, 
who  was,  to  say  the  truth,  little  better  than  an 
idiot.  He  asked  the  poor  dupe  to  dinner,  and  then 
threatened  to  have  him  tossed  in  a  blanket  unless  he 
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would  make  over  his  estates  to  him.  The  poor 
Squire  signed  and  sealed  a  deed  by  which  the 
property  was  assigned  to  Joe,  a  brother  of  Nap's, 
in  trust  for  and  to  the  use  of  Nap  himself  The 
tenants,  however,  stood  out.  They  maintained  that 
the  estate  was  entailed,  and  refused  to  pay  rents 
to  the  new  landlord  ;  and  in  this  refusal  they  were 
stoutly  supported  by  the  people  in  St.  George's. 

About  the  same  time  Nap  took  it  into  his  head 
to  match  with  quality,  and  nothing  would  serve  him 
but  one  of  the  Miss  Germains.  Lord  Csesar  swore 
like  a  trooper ;  but  there  was  no  help  for  it.  Nap 
had  twice  put  executions  in  his  principal  residence, 
and  had  refused  to  discharge  the  latter  of  the  two, 
till  he  had  extorted  a  bond  from  his  Lordship,  which 
compelled  him  to  comply. 


xa 
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A   CONVERSATION 

BETWEEN 

MR.  ABRAHAM  COWLEY  AND   MR.   JOHN 

MILTON, 

TOUCHING   THE   GREAT  CIVIL   WAR. 
SET   DOWN    BY   A    GENTLEMAN    OF   THE   MIDDLE   TEMPLE. 

(August  1824.) 


•'  Referre  sermones  Deorum  et 
Magna  modis  tenuare  parvis." — Horace. 


I  HAVE  thought  it  good  to  set  down  in  writing  a 
memorable  debate,  wherein  I  was  a  listener,  and  two 
men  of  pregnant  parts  and  great  reputation  dis- 
coursers  ;  hoping  that  my  friends  will  not  be  dis- 
pleased to  have  a  record  both  of  the  strange  times 
through  which  I  have  lived,  and  of  the  famous  men 
with  whom  I  have  conversed.  It  chanced,  in  the 
warm  and  beautiful  spring  of  the  year  1665,  a  little 
before  the  saddest  summer  that  ever  London  saw, 
that  I  went  to  the  Bowling-Green  at  Piccadilly, 
whither,  at  that  time,  the  best  gentry  made  continual 
resort.  There  I  met  Mr.  Cowley,  who  had  lately 
left  Barnelms.  There  was  then  a  house  preparing 
for  him  at  Chertsey  ;  and,  till  it  should  be  finished, 
he  had  come  up  for  a  short  time  to  London,  that 
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he  might  urge  a  suit  to  his  Grace  of  Buckingham 
touching  certain  lands  of  her  Majesty's,  whereof  he 
requested  a  lease.  I  had  the  honour  to  be  familiarly 
acquainted  with  that  worthy  gentleman  and  most 
excellent  poet,  whose  death  had  been  deplored  with 
as  general  a  consent  of  all  Powers  that  delight  in  the 
woods,  or  in  verse,  or  in  love,  as  was  of  old  that  of 
Daphnis  or  of  Gallus. 

After  some  talk,  which  it  is  not  material  to  set 
down  at  large,  concerning  his  suit  and  his  vexations 
at  the  court,  where  indeed  his  honesty  did  him  more 
harm  than  his  parts  could  do  him  good,  I  entreated 
him  to  dine  with  me  at  my  lodging  in  the  Temple, 
which  he  most  courteously  promised.  And,  that  so 
eminent  a  guest  might  not  lack  a  better  entertain- 
ment than  cooks  or  vintners  can  provide,  I  sent  to  the 
house  of  Mr.  John  Milton,  in  the  Artillery- Walk,  to 
beg  that  he  would  also  be  my  guest.  For,  though 
he  had  been  secretary,  first  to  the  Council  of  State, 
and,  after  that,  to  the  Protector,  and  Mr.  Cowley 
had  held  the  same  post  under  the  Lord  St.  Albans 
in  his  banishment,  I  hoped,  notwithstanding,  that 
they  would  think  themselves  rather  united  by  their 
common  art  than  divided  by  their  different  factions. 
And  so  indeed  it  proved.  For,  while  we  sat  at  table, 
they  talked  freely  of  many  men  and  things,  as  well 
ancient  as  modern,  with  much  civility.  Nay,  Mr. 
Milton,  who  seldom  tasted  wine,  both  because  of  his 
singular  temperance  and  because  of  his  gout,  did 
more  than  once  pledge  Mr.  Cowley,  who  was  indeed 
no  hermit  in  diet.  At  last,  being  heated,  Mr.  Milton 
begged  that  I  would  open  the  windows.  "  Nay," 
said  I,  "if  you  desire  fresh  air  and  coolness,  what 
should  hinder  us,  as  the  evening  is  fair,  from  sailing 
for  an  hour  on  the  river?"  To  this  they  both 
cheerfully  consented  ;  and  forth  we  walked,  Mr. 
Cowley  and  I  leading  Mr.  Milton  between  us,  to  the 
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Temple  Stairs.  There  we  took  a  boat ;  and  thence 
we  were  rowed  up  the  river. 

The  wind  was  pleasant ;  the  evening  fine  ;  the  sky, 
the  earth,  and  the  water  beautiful  to  look  upon.  But 
Mr.  Cowley  and  I  held  our  peace,  and  said  nothing 
of  the  gay  sights  around  us,  lest  we  should  too  feel- 
ingly remind  Mr.  Milton  of  his  calamity ;  whereof, 
however,  he  needed  no  monitor  :  for  soon  he  said 
sadly,  "  Ah,  Mr.  Cowley,  you  are  a  happy  man. 
What  would  I  now  give  but  for  one  more  look  at  the 
sun,  and  the  waters,  and  the  gardens  of  this  fair 
city!" 

"  I  know  not,"  said  Mr.  Cowley,  "  whether  we 
ought  not  rather  to  envy  you  for  that  which  makes 
you  to  envy  others :  and  that  specially  in  this  place, 
where  all  eyes  which  are  not  closed  in  blindness 
ought  to  become  fountains  of  tears.  What  can  we 
look  upon  which  is  not  a  memorial  of  change  and 
sorrow,  of  fair  things  vanished,  and  evil  things  done  ? 
When  I  see  the  gate  of  Whitehall,  and  the  stately 
pillars  of  the  Banqueting  House,  I  cannot  choose  but 
think  of  what  I  have  there  seen  in  former  days, 
masques,  and  pageants,  and  dances,  and  smiles,  and 
the  waving  of  graceful  heads,  and  the  bounding  of 
delicate  feet.  And  then  I  turn  to  thoughts  of  other 
things,  which  even  to  remember  makes  me  to  blush 
and  weep  ; — of  the  great  black  scaffold,  and  the  axe 
and  block,  which  were  placed  before  those  very 
windows  ;  and  the  voice  seems  to  sound  in  mine  ears, 
the  lawless  and  terrible  voice,  which  cried  out  that 
the  head  of  a  king  was  the  head  of  a  traitor.  There 
stands  Westminster  Hall,  which  who  can  look  upon, 
and  not  tremble  to  think  how  time,  and  change,  and 
death  confound  the  counsels  of  the  wise,  and  beat 
down  the  weapons  of  the  mighty  ?  How  have  I  seen 
it  surrounded  with  tens  of  thousands  of  petitioners 
crying  for  justice  and  privilege  !     How  have  I  heard 
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it  shake  with  fierce  and  proud  words,  which  made 
the  hearts  of  the  people  burn  within  them  !  Then  it 
is  blockaded  by  dragoons,  and  cleared  by  pikemen. 
And  they  who  have  conquered  their  master  go  forth 
trembling  at  the  word  of  their  servant.  And  yet  a 
little  while,  and  the  usurper  comes  forth  from  it,  in 
his  robe  of  ermine,  with  the  golden  staff  in  one  hand 
and  the  Bible  in  the  other,  amidst  the  roaring  of  the 
guns  and  the  shouting  of  the  people.  And  yet  again 
a  little  while,  and  the  doors  are  thronged  with  multi- 
tudes in  black,  and  the  hearse  and  the  plumes  come 
forth ;  and  the  tyrant  is  borne,  in  more  than  royal 
pomp,  to  a  royal  sepulchre.  A  few  days  more,  and 
his  head  is  fixed  to  rot  on  the  pinnacles  of  that  very 
hall  where  he  sat  on  a  throne  in  his  life,  and  lay  in 
state  after  his  death.  When  I  think  on  all  these 
things,  to  look  round  me  makes  me  sad  at  heart. 
True  it  is  that  God  hath  restored  to  us  our  old  laws, 
and  the  rightful  line  of  our  kings.  Yet,  how  I  know 
not,  but  it  seems  to  me  that  something  is  wanting — 
that  our  court  hath  not  the  old  gravity,  nor  our 
people  the  old  loyalty.  These  evil  times,  like  the 
great  deluge,  have  overwhelmed  and  confused  all 
earthly  things.  And,  even  as  those  waters,  though  at 
last  they  abated,  yet,  as  the  learned  write,  destroyed 
all  trace  of  the  garden  of  Eden,  so  that  its  place  hath 
never  since  been  found,  so  hath  this  opening  of  all 
the  flood-gates  of  political  evil  effaced  all  marks  of 
the  ancient  political  paradise." 

"  Sir,  by  your  favour,"  said  Mr.  Milton,  "  though, 
from  many  circumstances  both  of  body  and  of  fortune, 
I  might  plead  fairer  excuses  for  despondency  than 
yourself,  I  yet  look  not  so  sadly  either  on  the  past  or 
on  the  future.  That  a  deluge  hath  passed  over  this 
our  nation,  I  deny  not.  But  I  hold  it  not  to  be  such 
a  deluge  as  that  of  which  you  speak  ;  but  rather  a 
blessed  flood,  like  those  of  the  Nile,  which  in  its  over- 
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flow  doth  indeed  wash  away  ancient  landmarks,  and 
confound  boundaries,  and  sweep  away  dwellings,  yea, 
doth  give  birth  to  many  foul  and  dangerous  reptiles. 
Yet  hence  is  the  fulness  of  the  granary,  the  beauty  of 
the  garden,  the  nurture  of  all  living  things. 

"  I  remember  well,  Mr.  Cowley,  what  you  have 
said  concerning  these  things  in  your  Discourse  of  the 
Government"  of  Oliver  Cromwell,  which  my  friend 
Elwood  read  to  me  last  year.  Truly,  for  elegance 
and  rhetoric,  that  essay  is  to  be  compared  with  the 
finest  tractates  of  Isocrates  and  Cicero.  But  neither 
that  nor  any  other  book,  nor  any  events,  which  with 
most  men  have,  more  than  any  book,  weight  and 
authority,  have  altered  my  opinion,  that,  of  all  assem- 
blies that  ever  were  in  this  world,  the  best  and  the 
most  useful  was  our  Long  Parliament.  I  speak  not 
this  as  wishing  to  provoke  debate  ;  which  neither  yet 
do  I  decline." 

Mr.  Cowley  was,  as  I  could  see,  a  little  nettled. 
Yet,  as  he  was  a  man  of  a  kind  disposition  and  a  most 
refined  courtesy,  he  put  a  force  upon  himself,  and 
answered  with  more  vehemence  and  quickness  indeed 
than  was  his  wont,  yet  not  uncivilly.  "  Surely,  Mr. 
Milton,  you  speak  not  as  you  think.  I  am  indeed 
one  of  those  who  believe  that  God  hath  reserved  to 
himself  the  censure  of  kings,  and  that  their  crimes  and 
oppressions  are  not  to  be  resisted  by  the  hands  of 
their  subjects.  Yet  can  I  easily  find  excuse  for  the 
violence  of  such  as  are  stung  to  madness  by  grievous 
tyranny.  But  what  shall  we  say  for  these  men  ? 
Which  of  their  just  demands  was  not  granted? 
Which  even  of  their  cruel  and  unreasonable  requisi- 
tions, so  as  it  were  not  inconsistent  with  all  law  and 
order,  was  refused  ?  Had  they  not  sent  Strafford  to 
the  block  and  Laud  to  the  Tower  ?  Had  they  not 
destroyed  the  Courts  of  the  High  Commission  and 
the  Star  Chamber  ?     Had  they  not  reversed  the  pro- 
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ceedings  confirmed  by  the  voices  of  the  judges  of 
England,  in  the  matter  of  ship-money  ?  Had  they 
not  taken  from  the  king  his  ancient  and  most  lawful 
power  touching  the  order  of  knighthood  ?  Had  they 
not  provided  that,  after  their  dissolution,  triennial 
parliaments  should  be  holden,  and  that  their  own 
power  should  continue  till  of  their  great  condescension 
they  should  be  pleased  to  resign  it  themselves  ?  What 
more  could  they  ask  ?  Was  it  not  enough  that  they 
had  taken  from  their  king  all  his  oppressive  powers, 
and  many  that  were  most  salutary  ?  Was  it  not 
enough  that  they  had  filled  his  council-board  with  his 
enemies,  and  his  prisons  with  his  adherents  ?  Was  it 
not  enough  that  they  had  raised  a  furious  multitude, 
to  shout  and  swagger  daily  under  the  very  windows 
of  his  royal  palace  ?  Was  it  not  enough  that  they 
had  taken  from  him  the  most  blessed  prerogative 
of  princely  mercy ;  that,  complaining  of  intolerance 
themselves,  they  had  denied  all  toleration  to  others  ; 
that  they  had  urged,  against  forms,  scruples  childish 
as  those  of  any  formalist ;  that  they  had  persecuted 
the  least  remnant  of  the  popish  rites  with  the  fiercest 
bitterness  of  the  popish  spirit  ?  Must  they  besides 
all  this  have  full  power  to  command  his  armies,  and 
to  massacre  his  friends  ? 

"  For  military  command,  it  was  never  known  in 
any  monarchy,  nay,  in  any  well  ordered  republic, 
that  it  was  committed  to  the  debates  of  a  large  and 
unsettled  assembly.  For  their  other  requisition,  that 
he  should  give  up  to  their  vengeance  all  who  had 
defended  the  rights  of  his  crown,  his  honour  must 
have  been  ruined  if  he  had  complied.  Is  it  not 
therefore  plain  that  they  desired  these  things  only 
in  order  that,  by  refusing,  his  Majesty  might  give 
them  a  pretence  for  war  ? 

"  Men  have  often  risen  up  against  fraud,  against 
cruelty,   against   rapine.     But   when    before    was    it 
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known  that  concessions  were  met  with  importunities, 
graciousness  with  insults,  the  open  palm  of  bounty 
with  the  clenched  fist  of  malice  ?  Was  it  like  trusty 
delegates  of  the  Commons  of  England,  and  faithful 
stewards  of  their  liberty  and  their  wealth,  to  engage 
them  for  such  causes  in  civil  war,  which  both  to 
liberty  and  to  wealth  is  of  all  things  the  most  hostile  ? 
Evil  indeed  must  be  the  disease  which  is  not  more 
tolerable  than  such  a  medicine.  Those  who,  even  to 
save  a  nation  from  tyrants,  excite  it  to  civil  war  do 
in  general  but  minister  to  it  the  same  miserable  kind 
of  relief  wherewith  the  wizards  of  Pharaoh  mocked 
the  Egyptian.  We  read  that,  when  Moses  had 
turned  their  waters  into  blood,  those  impious  magi- 
cians, intending,  not  benefit  to  the  thirsting  people, 
but  vain  and  emulous  ostentation  of  their  own  art, 
did  themselves  also  change  into  blood  the  water 
which  the  plague  had  spared.  Such  sad  comfort  do 
those  who  stir  up  war  minister  to  the  oppressed. 
But  here  where  was  the  oppression  ?  What  was  the 
favour  which  had  not  been  granted  ?  What  was  the 
evU  which  had  not  been  removed  ?  What  further 
could  they  desire  ?  " 

"  These  questions,"  said  Mr.  Milton,  austerely, 
"  have  indeed  often  deceived  the  ignorant ;  but  that 
Mr.  Cowley  should  have  been  so  beguiled,  I  marvel. 
You  ask  what  more  the  Parliament  could  desire? 
I  will  answer  you  in  one  word,  security.  What  are 
votes,  and  statutes,  and  resolutions  ?  They  have  no 
eyes  to  see,  no  hands  to  strike  and  avenge.  They 
must  have  some  safeguard  from  without.  Many 
things,  therefore,  which  in  themselves  were  peradven- 
ture  hurtful,  was  this  Parliament  constrained  to  ask, 
lest  otherwise  good  laws  and  precious  rights  should 
be  without  defence.  Nor  did  they  want  a  great 
and  signal  example  of  this  danger.  I  need  not  re- 
mind you  that,  many  years  before,  the  two  Houses 
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had    presented   to   the  king   the  Petition  of  Right, 
wherein  were  set  down  all  the  most  valuable  privileges 
of  the  people  of  this  realm.     Did  not  Charles  accept 
it  ?     Did  he  not  declare  it  to  be  law  ?     Was  it  not 
as  fully  enacted  as  ever  were  any  of  those  bills  of  the 
Long  Parliament  concerning  which  you  spoke  ?     And 
were  those  privileges  therefore  enjoyed  more  fully  by 
the  people  ?     No ;  the  king  did  from  that  time  re- 
double his  oppressions  as  if  to  avenge  himself  for  the 
shame  of  having  been  compelled  to  renounce  them. 
Then  were  our  estates  laid  under  shameful  imposi- 
tions, our  houses  ransacked,  our  bodies  imprisoned. 
Then   was    the  steel  of  the  hangman  blunted   with 
mangling  the  ears  of  harmless  men.     Then  our  very 
minds  were  fettered,  and  the  iron  entered  into  our 
souls.    Then  we  were  compelled  to  hide  our  hatred,  our 
sorrow,  and  our  scorn,  to  laugh  with  hidden  faces  at 
the  mummery  of  Laud,  to  curse    under  our  breath 
the  tyranny  of  Wentworth.     Of  old  time  it  was  well 
and  nobly  said,  by  one  of  our  kings,  that  an  English- 
man ought  to  be  free  as  his  thoughts.     Our  prince 
reversed  the  maxim  ;  he  strove  to  make  our  thoughts 
as  much  slaves  as  ourselves.     To  sneer  at  a  Romish 
pageant,  to  miscall  a  lord's    crest,  were   crimes    for 
which  there  was  no  mercy.     These  were  all  the  fruits 
which  we  gathered  from  those  excellent  laws  of  the 
former   Parliament,   from  these  solemn  promises  of 
the  king.     Were  we  to  be  deceived  again  ?     Were 
we  again  to  give  subsidies,  and  receive  nothing  but 
promises  ?       Were   we   again    to    make    wholesome 
statutes,  and  then  leave  them  to  be  broken  daily  and 
hourly,  until  the  oppressor  should  have  squandered 
another  supply,  and    should    be    ready   for    another 
perjury  ?     You  ask  what  they  could  desire  which  he 
had  not  already  granted.     Let  me  ask  of  you  another 
question.     What  pledge  could  he  give  which  he  had 
not  already  violated?     From  the  first   year    of  his 
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reign,  whenever  he  had  need  of  the  purses  of  his 
Commons  to  support  the  revels  of  Buckingham  or 
the  processions  of  Laud,  he  had  assured  them  that, 
as  he  was  a  gentleman  and  a  king,  he  would  sacredly 
preserve  their  rights.  He  had  pawned  those  solemn 
pledges,  and  pawned  them  again  and  again  ;  but  when 
had  he  redeemed  them  ?  '  Upon  my  faith,' — '  Upon 
my  sacred  word,' — '  Upon  the  honour  of  a  prince,' 
came  so  easily  from  his  lips,  and  dwelt  so  short  a 
time  on  his  mind,  that  they  were  as  little  to  be 
trusted  as  the  '  By  these  hilts '  of  an  Alsatian  dicer. 

"  Therefore  it  is  that  I  praise  this  Parliament  for 
what  else  I  might  have  condemned.  If  what  he  had 
granted  had  been  granted  graciously  and  readily,  if 
what  he  had  before  promised  had  been  faithfully 
observed,  they  could  not  be  defended.  It  was  be- 
cause he  had  never  yielded  the  worst  abuse  without 
a  long  struggle,  and  seldom  without  a  large  bribe ; 
it  was  because  he  had  no  sooner  disentangled  him- 
self from  his  troubles  than  he  forgot  his  promises ; 
and,  more  like  a  villanous  huckster  than  a  great 
king,  kept  both  the  prerogative  and  the  large  price 
which  had  been  paid  to  him  to  forego  it ;  it  was 
because  of  these  things  that  it  was  necessary  and 
just  to  bind  with  forcible  restraints  one  who  could  be 
bound  neither  by  law  nor  honour.  Nay,  even  while 
he  was  making  those  very  concessions  of  which  you 
speak,  he  betrayed  his  deadly  hatred  against  the 
people  and  their  friends.  Not  only  did  he,  contrary 
to  all  that  ever  was  deemed  lawful  in  England,  order 
that  members  of  the  Commons  House  of  Parliament 
should  be  impeached  of  high  treason  at  the  bar  of 
the  Lords  ;  thereby  violating  both  the  trial  by  jury 
and  the  privileges  of  the  House  ;  but,  not  content 
with  breaking  the  law  by  his  ministers,  he  went 
himself  armed  to  assail  it.  In  the  birthplace  and 
sanctuary  of  freedom,  in  the  House  itself,  nay,  in  the 
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very  chair  of  the  speaker,  placed  for  the  protec- 
tion of  free  speech  and  privilege,  he  sat,  rolling  his 
eyes  round  the  benches,  searching  for  those  whose 
blood  he  desired,  and  singling  out  his  opposers  to 
the  slaughter.  This  most  foul  outrage  fails.  Then 
again  for  the  old  arts.  Then  come  gracious  messages. 
Then  come  courteous  speeches.  Then  is  again  mort- 
gaged his  often  forfeited  honour.  He  will  never 
again  violate  the  laws.  He  will  respect  their  rights 
as  if  they  were  his  own.  He  pledges  the  dignity  of 
his  crown  ;  that  crojvn  which  had  been  committed 
to  him  for  the  weal  of  his  people,  and  which  he  never 
named,  but  that  he  might  the  more  easily  delude 
and  oppress  them. 

"  The  power  of  the  sword,  I  grant  you,  was  not 
one  to  be  permanently  possessed  by  Parliament. 
Neither  did  that  Parliament  demand  it  as  a  perma- 
nent possession.  They  asked  it  only  for  temporary 
security.  Nor  can  I  see  on  what  conditions  they 
could  safely  make  peace  with  that  false  and  wicked 
king,  save  such  as  would  deprive  him  of  all  power  to 
injure. 

"  For  civil  war,  that  it  is  an  evil  I  dispute  not. 
But  that  it  is  the  greatest  of  evils,  that  I  stoutly  deny. 
It  doth  indeed  appear  to  the  misjudging  to  be  a 
worse  calamity  than  bad  government,  because  its 
miseries  are  collected  together  within  a  short  space 
and  time,  and  may  easily  at  one  view  be  taken  in 
and  perceived.  But  the  misfortunes  of  nations  ruled 
by  tyrants,  being  distributed  over  many  centuries 
and  many  places,  as  they  are  of  greater  weight  and 
number,  so  are  they  of  less  display.  When  the  Devil 
of  tyranny  hath  gone  into  the  body  politic  he  de- 
parts not  but  with  struggles,  and  foaming,  and  great 
convulsions.  Shall  he,  therefore,  vex  it  for  ever, 
lest,  in  going  out,  he  for  a  moment  tear  and  rend  it  ? 
Truly  this  argument  touching  the  evils  of  war  would 
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better  become  my  friend  Elwood,  or  some  other  of 
the  people  called  Quakers,  than  a  courtier  and  a 
cavalier.  It  applies  no  more  to  this  war  than  to  all 
others,  as  well  foreign  as  domestic,  and,  in  this  war, 
no  more  to  the  Houses  than  to  the  king ;  nay  not  so 
much,  since  he  by  a  little  sincerity  and  moderation 
might  have  rendered  that  needless  which  their  duty 
to  God  and  man  then  enforced  them  to  do," 

"  Pardon  me,  Mr.  Milton,"  said  Mr.  Cowley  ;  "  I 
grieve  to  hear  you  speak  thus  of  that  good  king. 
Most  unhappy  indeed  he  was,  .in  that  he  reigned  at 
a  time  when  the  spirit  of  the  then  living  genera- 
tion was  for  freedom,  and  the  precedents  of  former 
ages  for  prerogative.  His  case  was  like  to  that  of 
Christopher  Columbus,  when  he  sailed  forth  on  an 
unknown  ocean,  and  found  that  the  compass,  whereby 
he  shaped  his  course,  had  shifted  from  the  north 
pole  whereto  before  it  had  constantly  pointed.  So 
it  was  with  Charles.  His  compass  varied ;  and 
therefore  he  could  not  tack  aright.  If  he  had  been 
an  absolute  king  he  would  doubtless,  like  Titus 
Vespasian,  have  been  called  the  delight  of  the  human 
race.  If  he  had  been  a  Doge  of  Venice,  or  a  Stadt- 
holder  of  Holland,  he  would  never  have  outstepped 
the  laws.  But  he  lived  when  our  government  had 
neither  clear  definitions  nor  strong  sanctions.  Let, 
therefore,  his  faults  be  ascribed  to  the  time.  Of  his 
virtues  the  praise  is  his  own. 

"  Never  was  there  a  more  gracious  prince,  or  a 
more  proper  gentleman.  In  every  pleasure  he  was 
temperate,  in  conversation  mild  and  grave,  in  friend- 
ship constant,  to  his  servants  liberal,  to  his  queen 
faithful  and  loving,  in  battle  brave,  in  sorrow  and 
captivity  resolved,  in  death  most  Christian  and  for- 
giving. 

"  For  his  oppressions,  let  us  look  at  the  former 
history  of  this  realm.     James  was  never  accounted  a 
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tyrant.  Elizabeth  is  esteemed  to  have  been  the 
mother  of  her  people.  Were  they  less  arbitrary  ?  Did 
they  never  lay  hands  on  the  purses  of  their  subjects 
but  by  Act  of  Parliament  ?  Did  they  never  confine 
insolent  and  disobedient  men  but  in  due  course  of 
law  ?  Was  the  court  of  Star  Chamber  less  active  ? 
Were  the  ears  of  libellers  more  safe  ?  I  pray  you,  let 
not  King  Charles  be  thus  dealt  with.  It  was  enough 
that  in  his  life  he  was  tried  for  an  alleged  breach  of 
laws  which  none  ever  heard  named  till  they  were 
discovered  for  his  destruction.  Let  not  his  fame  be 
treated  as  was  his  sacred  and  anointed  body.  Let 
not  his  memory  be  tried  by  principles  found  out 
ex  post  facto.  Let  us  not  judge  by  the  spirit  of  one 
generation  a  man  whose  disposition  had  been  formed 
by  the  temper  and  fashion  of  another." 

"  Nay,  but  conceive  me,  Mr.  Cowley,"  said  Mr. 
Milton  ;  "  inasmuch  as,  at  the  beginning  of  his  reign, 
he  imitated  those  who  had  governed  before  him,  I 
blame  him  not.  To  expect  that  kings  will,  of  their 
own  free  choice,  abridge  their  prerogative,  were  argu- 
ment of  but  slender  wisdom.  Whatever,  therefore, 
lawless,  unjust,  or  cruel,  he  either  did  or  permitted 
during  the  first  years  of  his  reign,  I  pass  by.  But  for 
what  was  done  after  that  he  had  solemnly  given  his 
consent  to  the  Petition  of  Right,  where  shall  we  find 
defence  ?  Let  it  be  supposed,  which  yet  I  concede 
not,  that  the  tyranny  of  his  father  and  of  Queen 
Elizabeth  had  been  no  less  rigorous  than  was  his. 
But  had  his  father,  had  that  queen,  sworn,  like  him, 
to  abstain  from  those  rigours  ?  Had  they,  like  him, 
for  good  and  valuable  consideration,  aliened  their 
hurtful  prerogatives  ?  Surely  not :  from  whatever 
excuse  you  can  plead  for  him  he  had  wholly  excluded 
himself  The  borders  of  countries,  we  know,  are 
mostly  the  seats  of  perpetual  wars  and  tumults.  It 
was  the  same  with  the  undefined  frontiers,  which  of 
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old  separated  privilege  and  prerogative.  They  were 
the  debatable  land  of  our  polity.  It  was  no  marvel 
if,  both  on  the  one  side  and  on  the  other,  inroads  were 
often  made.  But,  when  treaties  have  been  concluded, 
spaces  measured,  lines  drawn,  landmarks  set  up,  that 
which  before  might  pass  for  innocent  error  or  just 
reprisal  becomes  robbery,  perjury,  deadly  sin.  He 
knew  not,  you  say,  which  of  his  powers  were  founded 
on  ancient  law,  and  which  only  on  vicious  example. 
But  had  he  not  read  the  Petition  of  Right  ?  Had 
not  proclamation  been  made  from  his  throne ;  Soil 
fait  comme  il  est  desire  "i 

"  For  his  private  virtues  they  are  beside  the  ques- 
tion. Remember  you  not,"  and  Mr.  Milton  smiled, 
but  somewhat  sternly,  "  what  Dr.  Caius  saith  in  the 
Merry  Wives  of  Shakspeare  ?  '  What  shall  the 
honest  man  do  in  my  closet  ?  There  is  no  honest 
man  that  shall  come  in  my  closet.'  Even  so  say  I. 
There  is  no  good  man  who  shall  make  us  his  slaves. 
If  he  break  his  word  to  his  people,  is  it  a  sufficient 
defence  that  he  keeps  it  to  his  companions  ?  If  he 
oppress  and  extort  all  day,  shall  he  be  held  blameless 
because  he  prayeth  at  night  and  morning  ?  If  he  be 
insatiable  in  plunder  and  revenge,  shall  we  pass  it  by 
because  in  meat  and  drink  he  is  temperate?  If  he 
have  lived  like  a  tyrant,  shall  all  be  forgotten  because 
he  hath  died  like  a  martyr  ? 

'*  He  was  a  man,  as  I  think,  who  had  so  much 
semblance  of  virtues  as  might  make  his  vices  most 
dangerous.  He  was  not  a  tyrant  after  our  wonted 
English  model.  The  second  Richard,  the  second  and 
fourth  Edwards,  and  the  eighth  Harry,  were  men 
profuse,  gay,  boisterous  ;  lovers  of  women  and  of 
wine,  of  no  outward  sanctity  or  gravity.  Charles  was 
a  ruler  after  the  Italian  fashion  ;  grave,  demure,  of 
a  solemn  carriage,  and  a  sober  diet ;  as  constant  at 
prayers  as  a  priest,  as  heedless  of  oaths  as  an  atheist." 
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Mr.  Cowley  answered  somewhat  sharply  :  "  I  am 
sorry,  Sir,  to  hear  you  speak  thus.  I  had  hoped  that 
the  vehemence  of  spirit  which  was  caused  by  these 
violent  times  had  now  abated.  Yet,  sure,  Mr.  Milton, 
whatever  you  may  think  of  the  character  of  King 
Charles,  you  will  not  still  justify  his  murder." 

"  Sir,"  said  Mr.  Milton,  "  I  must  have  been  of  a 
hard  and  strange  nature,  if  the  vehemence  which  was 
imputed  to  me  in  my  younger  days  had  not  been 
diminished  by  the  afflictions  wherewith  it  hath  pleased 
Almighty  God  to  chasten  my  age.  I  will  not  now 
defend  all  that  I  may  heretofore  have  written.  But 
this  I  say,  that  I  perceive  not  wherefore  a  king  should 
be  exempted  from  all  punishment.  Is  it  just  that 
where  most  is  given  least  should  be  required  ?  Or 
politic  that  where  there  is  the  greatest  power  to  injure 
there  should  be  no  danger  to  restrain  ?  But,  you  will 
say,  there  is  no  such  law.  Such  a  law  there  is. 
There  is  the  law  of  self-preservation  written  by  God 
himself  on  our  hearts.  There  is  the  primal  com- 
pact and  bond  of  society,  not  graven  on  stone,  nor 
sealed  with  wax,  nor  put  down  on  parchment,  nor 
set  forth  in  any  express  form  of  words  by  men 
when  of  old  they  came  together  ;  but  implied  in  the 
very  act  that  they  so  came  together,  pre-supposed 
in  all  subsequent  law,  not  to  be  repealed  by  any 
authority,  not  invalidated  by  being  omitted  in  any 
code  ;  inasmuch  as  from  thence  are  all  codes  and  all 
authority. 

"  Neither  do  I  well  see  wherefore  you  cavaliers, 
and,  indeed,  many  of  us  whom  you  merrily  call 
Roundheads,  distinguish  between  those  who  fought 
against  King  Charles,  and  specially  after  the  second 
commission  given  to  Sir  Thomas  Fairfax,  and  those 
who  condemned  him  to  death.  Sure,  if  his  person 
were  inviolable,  it  was  as  wicked  to  lift  the  sword 
against  it  at  Naseby  as  the  axe  at  Whitehall.     If  his 
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life  might  justly  be  taken,  why  not  in  course  of  trial 
as  well  as  by  right  of  war  ? 

"Thus  much  in  general  as  touching  the  right. 
But,  for  the  execution  of  King  Charles  in  particular, 
I  will  not  now  undertake  to  defend  it.  Death  is 
inflicted,  not  that  the  culprit  may  die,  but  that  the 
state  may  be  thereby  advantaged.  And,  from  all 
that  I  know,  I  think  that  the  death  of  King  Charles 
hath  more  hindered  than  advanced  the  liberties  of 
England, 

"  First,  he  left  an  heir.  He  was  in  captivity.  The 
heir  was  in  freedom.  He  was  odious  to  the  Scots. 
The  heir  was  favoured  by  them.  To  kill  the  captive 
therefore,  whereby  the  heir,  in  the  apprehension  of 
all  royalists,  became  forthwith  king — what  was  it,  in 
truth,  but  to  set  their  captive  free,  and  to  give  him 
besides  other  great  advantages  ? 

"  Next,  it  was  a  deed  most  odious  to  the  people, 
and  not  only  to  your  party,  but  to  many  among  our- 
selves ;  and,  as  it  is  perilous  for  any  government  to 
outrage  the  public  opinion,  so  most  was  it  perilous  for 
a  government  which  had  from  that  opinion  alone  its 
birth,  its  nurture,  and  its  defence. 

"  Yet  doth  not  this  properly  belong  to  our  dispute  ; 
nor  can  these  faults  be  justly  charged  upon  that  most 
renowned  Parliament.  For,  as  you  know,  the  high 
court  of  justice  was  not  established  until  the  House 
had  been  purged  of  such  members  as  were  adverse  to 
the  army,  and  brought  wholly  under  the  control  of 
the  chief  officers." 

"  And  who,"  said  Mr.  Cowley,  "  levied  that  army  ? 
Who  commissioned  those  officers  ?  Was  not  the  fate 
of  the  Commons  as  justly  deserved  as  was  that  of 
Diomedes,  who  was  devoured  by  those  horses  whom 
he  had  himself  taught  to  feed  on  the  flesh  and  blood 
of  men  ?  How  could  they  hope  that  others  would 
respect   laws   which   they   had  themselves  insulted  ; 
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that  swords  which  had  been  drawn  against  the  pre- 
rogatives of  the  king  would  be  put  up  at  an  ordinance 
of  the  Commons  ?  It  was  believed,  of  old,  that  there 
were  some  devils  easily  raised  but  never  to  be  laid  ; 
insomuch  that,  if  a  magician  called  them  up,  he  should 
be  forced  to  find  them  always  some  employment  ; 
for,  though  they  would  do  all  his  bidding,  yet,  if  he 
left  them  but  for  one  moment  without  some  work  of 
evil  to  perform,  they  would  turn  their  claws  against 
himself  Such  a  fiend  is  an  army.  They  who  evoke 
it  cannot  dismiss  it.  They  are  at  once  its  masters 
and  its  slaves.  Let  them  not  fail  to  find  for  it  task 
after  task  of  blood  and  rapine.  Let  them  not  leave 
it  for  a  moment  in  repose,  lest  it  tear  them  in  pieces. 

"  Thus  was  it  with  that  famous  assembly.  They 
formed  a  force  which  they  could  neither  govern  nor 
resist.  They  made  it  powerful.  They  made  it 
fanatical.  As  if  military  insolence  were  not  of  itself 
sufficiently  dangerous,  they  heightened  it  with  spiri- 
tual pride, — they  encouraged  their  soldiers  to  rave 
from  the  tops  of  tubs  against  the  men  of  Belial,  till 
every  trooper  thought  himself  a  prophet.  They 
taught  them  to  abuse  popery,  till  every  drummer 
fancied  that  he  was  as  infallible  as  a  pope. 

"Then  it  was  that  religion  changed  her  nature. 
She  was  no  longer  the  parent  of  arts  and  letters, 
of  wholesome  knowledge,  of  innocent  pleasures,  of 
blessed  household  smiles.  In  their  place  came  sour 
faces,  whining  voices,  the  chattering  of  fools,  the  yells 
of  madmen.  Then  men  fasted  from  meat  and  drink, 
who  fasted  not  from  bribes  and  blood.  Then  men 
frowned  at  stage-plays,  who  smiled  at  massacres. 
Then  men  preached  against  painted  faces,  who  felt  no 
remorse  for  their  own  most  painted  lives.  Religion 
had  been  a  pole-star  to  light  and  to  guide.  It  was 
now  more  like  to  that  ominous  star  in  the  book  of 
the    Apocalypse,    which   fell   from    heaven  upon  the 
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fountains  and  rivers  and  changed  them  into  worm- 
wood ;  for  even  so  did  it  descend  from  its  high  and 
celestial  dwelling-place  to  plague  this  earth,  and  to 
turn  into  bitterness  all  that  was  sweet,  and  into  poison 
all  that  was  nourishing. 

"  Therefore  it  was  not  strange  that  such  things 
should  follow.  They  who  had  closed  the  barriers  of 
London  against  the  king  could  not  defend  them 
against  their  own  creatures.  They  who  had  so 
stoutly  cried  for  privilege,  when  that  prince,  most 
unadvisedly  no  doubt,  came  among  them  to  demand 
their  members,  durst  not  wag  their  fingers  when 
Oliver  filled  their  hall  with  soldiers,  gave  their  mace 
to  a  corporal,  put  their  keys  in  his  pocket,  and  drove 
them  forth  with  base  terms,  borrowed  half  from  the 
conventicle  and  half  from  the  ale-house.  Then  were 
we,  like  the  trees  of  the  forest  in  holy  writ,  given  over 
to  the  rule  of  the  bramble  ;  then  from  the  basest  of 
the  shrubs  came  forth  the  fire  which  devoured  the 
cedars  of  Lebanon.  We  bowed  down  before  a  man 
of  mean  birth,  of  ungraceful  demeanour,  of  stammering 
and  most  vulgar  utterance,  of  scandalous  and  noto- 
rious hypocrisy.  Our  laws  were  made  and  unmade 
at  his  pleasure  ;  the  constitution  of  our  parliaments 
changed  by  his  writ  and  proclamation  ;  our  persons 
imprisoned  ;  our  property  plundered  ;  our  lands  and 
houses  overrun  with  soldiers ;  and  the  great  charter 
itself  was  but  argument  for  a  scurrilous  jest  ;  and  for 
all  this  we  may  thank  that  Parliament :  for  never, 
unless  they  had  so  violently  shaken  the  vessel,  could 
such  foul  dregs  have  risen  to  the  top." 

Then  answered  Mr.  Milton  :  "  What  you  have 
now  said  comprehends  so  great  a  number  of  subjects, 
that  it  would  require,  not  an  evening's  sail  on  the 
Thames,  but  rather  a  voyage  to  the  Indies,  accurately 
to  treat  of  all :  yet,  in  as  few  words  as  I  may,  I  will 
explain  my  sense  of  these  matters. 
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"  First,  as  to  the  army.  An  army,  as  you  have 
well  set  forth,  is  always  a  weapon  dangerous  to  those 
who  use  it ;  yet  he  who  falls  among  thieves  spares 
not  to  fire  his  musquetoon,  because  he  may  be  slain 
if  it  burst  in  his  hand.  Nor  must  states  refrain  from 
defending  themselves,  lest  their  defenders  should  at 
last  turn  against  them.  Nevertheless,  against  this 
danger  statesmen  should  carefully  provide  ;  and,  that 
they  may  do  so,  they  should  take  especial  care  that 
neither  the  officers  nor  the  soldiers  do  forget  that 
they  are  also  citizens.  I  do  believe  that  the  English 
army  would  have  continued  to  obey  the  Parliament 
with  all  duty,  but  for  one  act,  which,  as  it  was  in  inten- 
tion, in  seeming,  and  in  immediate  effect,  worthy  to 
be  compared  with  the  most  famous  in  history,  so  was 
it,  in  its  final  consequence,  most  injurious.  I  speak 
of  that  ordinance  called  the  self-denying^  and  of  the 
new  model  of  the  army.  By  those  measures  the 
Commons  gave  up  the  command  of  their  forces  into 
the  hands  of  men  who  were  not  of  themselves. 
Hence,  doubtless,  derived  no  small  honour  to  that 
noble  assembly,  which  sacrificed  to  the  hope  of  public 
good  the  assurance  of  private  advantage.  And,  as 
to  the  conduct  of  the  war,  the  scheme  prospered. 
Witness  the  battle  of  Naseby,  and  the  memorable 
exploits  of  Fairfax  in  the  west.  But  thereby  the 
Parliament  lost  that  hold  on  the  soldiers  and  that 
power  to  control  them,  which  they  retained  while 
every  regiment  was  commanded  by  their  own 
members.  Politicians  there  be,  who  would  wholly 
divide  the  legisla^^ive  from  the  executive  power.  In 
the  golden  age  this  may  have  succeeded  ;  in  the 
millennium  it  may  succeed  again.  But,  where  great 
armies  and  great  taxes  are  required,  there  the  execu- 
tive government  must  always  hold  a  great  authority, 
which  authority,  that  it  may  not  oppress  and  destroy 
the  legislature,  must  be  in  some  manner  blended  with 
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it.  The  leaders  of  foreign  mercenaries  have  always 
been  most  dangerous  to  a  country.  The  officers  of 
native  armies,  deprived  of  the  civil  privileges  of  other 
men,  are  as  much  to  be  feared.  This  was  the  great 
error  of  that  Parliament :  and,  though  an  error  it 
were,  it  was  an  error  generous,  virtuous,  and  more  to 
be  deplored  than  censured. 

"  Hence  came  the   power  of  the    army    and    its 
leaders,  and  especially  of  that  most  famous  leader, 
whom  both  in  our  conversation  to-day,  and  in  that 
discourse  whereon  I  before  touched,  you  have,  in  my 
poor  opinion,  far  too  roughly  handled.     Wherefore 
you  speak  contemptibly  of  his  parts  I  know  not ;  but 
I  suspect  that  you  are  not  free  from  the  error  common 
to   studious  and  speculative    men.     Because  Oliver 
was  an  ungraceful  orator,  and  never  said,  either  in 
public  or  private,  any  thing  memorable,  you  will  have 
it  that  he  was  of  a  mean  capacity.     Sure  this  is  un- 
just.    Many  men  have  there  been  ignorant  of  letters, . 
without   wit,   without  eloquence,  who  yet   had   the 
wisdom  to  devise,  and  the  courage  to  perform,  that 
which  they  lacked  language  to  explain.     Such  men, 
often,  in  troubled  times,  have  worked  out  the  deliver- 
ance of  nations  and  their  own  greatness,  not  by  logic, 
not  by  rhetoric,  but  by  wariness  in  success,  by  calm- 
ness in  danger,  by  fierce  and  stubborn  resolution  in 
all  adversity.     The  hearts  of  men  are  their  books  ; 
events   are  their  tutors  ;  great  actions  are  their  elo- 
quence :  and  such  an  one,  in  my  judgment,  was  his 
late  Highness,  who,  if  none  were  to  treat  his  name 
scornfully  now  who  shook  not  at  the  sound  of  it  while 
he  lived,  would,  by  very  few,  be  mentioned  otherwise 
than  with  reverence.     His  own  deeds  shall  avouch 
him   for  a  great  statesman,   a  great  soldier,  a  true 
lover  of  his  country,  a  merciful   and  generous  con- 
queror. 

**  For  his  faults,  let  us  reflect  that  they  who  seem 
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to  lead  are  oftentimes  most  constrained  to  follow. 
They  who  will  mix  with  men,  and  specially  they  who 
will  govern  them,  must,  in  many  things,  obey  them. 
They  who  will  yield  to  no  such  conditions  may  be 
hermits,  but  cannot  be  generals  and  statesmen.  If  a 
man  will  walk  straight  forward  without  turning  to  the 
right  or  the  left,  he  must  walk  in  a  desert,  and  not  in 
Cheapside.  Thus  was  he  enforced  to  do  many  things 
which  jumped  not  with  his  inclination  nor  made  for 
his  honour  ;  because  the  army,  on  which  alone  he 
could  depend  for  power  and  life,  might  not  otherwise 
be  contented.  And  I,  for  mine  own  part,  marvel 
less  that  he  sometimes  was  fain  to  indulge  their 
violence  than  that  he  could  so  often  restrain  it. 

"  In  that  he  dissolved  the  Parliament,  I  praise 
him.  It  then  was  so  diminished  in  numbers,  as  well 
by  the  death  as  by  the  exclusion  of  members,  that  it 
was  no  longer  the  same  assembly ;  and,  if  at  that 
time  it  had  made  itself  perpetual,  we  should  have 
been  governed,  not  by  an  English  House  of  Commons, 
but  by  a  Venetian  Council. 

"If  in  his  following  rule  he  overstepped  the  laws, 
I  pity  rather  than  condemn  him.  He  may  be 
compared  to  that  Maeandrius  of  Samos,  of  whom 
Herodotus  saith,  in  his  Thalia,  that,  wishing  to  be  of 
all  men  the  most  just,  he  was  not  able  ;  for  after  the 
death  of  Polycrates  he  offered  freedom  to  the  people  ; 
and  not  till  certain  of  them  threatened  to  call  him  to 
a  reckoning  for  what  he  had  formerly  done,  did  he 
change  his  purpose,  and  make  himself  a  tyrant,  lest 
he  should  be  treated  as  a  criminal. 

"  Such  was  the  case  of  Oliver.  He  gave  to  his 
country  a  form  of  government  so  free  and  admirable 
that,  in  near  six  thousand  years,  human  wisdom  hath 
never  devised  any  more  excellent  contrivance  for 
human  happiness.  To  himself  he  reserved  so  little 
power  that  it  would  scarcely  have  sufficed  for  his 
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safety,  and  it  is  a  marvel  that  it  could  suffice  for 
his  ambition.  When,  after  that,  he  found  that  the 
members  of  his  Parliament  disputed  his  right  even 
to  that  small  authority  which  he  had  kept,  when  he 
might  have  kept  all,  then  indeed  I  own  that  he  began 
to  govern  by  the  sword  those  who  would  not  suffer 
him  to  govern  by  the  law. 

"  But,  for  the  rest,  what  sovereign  was  ever  more 
princely  in  pardoning  injuries,  in  conquering  enemies, 
in  extending  the  dominions  and  the  renown  of  his 
people  ?  What  sea,  what  shore  did  he  not  mark 
with  imperishable  memorials  of  his  friendship  or  his 
vengeance  ?  The  gold  of  Spain,  the  steel  of  Sweden, 
the  ten  thousand  sails  of  Holland,  availed  nothing 
against  him.  While  every  foreign  state  trembled  at 
our  arms,  we  sat  secure  from  all  assault.  War,  which 
often  so  strangely  troubles  both  husbandry  and  com- 
merce, never  silenced  the  song  of  our  reapers,  or  the 
sound  of  our  looms.  Justice  was  equally  adminis- 
tered ;  God  was  freely  worshipped. 

"  Now  look  at  that  which  we  have  taken  in 
exchange.  With  the  restored  king  have  come  over 
to  us  vices  of  every  sort,  and  most  the  basest  and 
most  shameful, — lust  without  love — servitude  without 
loyalty — foulness  of  speech — dishonesty  of  dealing — 
grinning  contempt  of  all  things  good  and  generous. 
The  throne  is  surrounded  by  men  whom  the  former 
Charles  would  have  spurned  from  his  footstool.  The 
altar  is  served  by  slaves  whose  knees  are  supple  to 
every  being  but  God.  Rhymers,  whose  books  the 
hangman  should  burn,  pandars,  actors,  and  buffoons, 
these  drink  a  health  and  throw  a  main  with  the 
king  ;  these  have  stars  on  their  breasts  and  gold 
sticks  in  their  hands  ;  these  shut  out  from  his  presence 
the  best  and  bravest  of  those  who  bled  for  his  house. 
Even  so  doth  God  visit  those  who  know  not  how  to 
value  freedom.     He  gives  them  over  to  the  tyranny 
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which  they  have  desired,  "Iva  irdvTss  sTravpoyvrac 
/3aa-(\rio9." 

"  I  will  not,"  said  Mr.  Cowley,  "  dispute  with  you 
on  this  argument.  But,  if  it  be  as  you  say,  how  can 
you  maintain  that  England  hath  been  so  greatly 
advantaged  by  the  rebellion  ?  " 

"  Understand  me  rightly.  Sir,"  said  Mr.  Milton, 
"This  nation  is  not  given  over  to  slavery  and  vice. 
We  tasted  indeed  the  fruits  of  liberty  before  they  had 
well  ripened.  Their  flavour  was  harsh  and  bitter  ; 
and  we  turned  from  them  with  loathing  to  the  sweeter 
poisons  of  servitude.  This  is  but  for  a  time.  England 
is  sleeping  on  the  lap  of  Dalilah,  traitorously  chained, 
but  not  yet  shorn  of  strength.  Let  the  cry  be  once 
heard — the  Philistines  be  upon  thee ;  and  at  once 
that  sleep  will  be  broken,  and  those  chains  will  be 
as  flax  in  the  fire.  The  great  Parliament  hath  left 
behind  it  in  our  hearts  and  minds  a  hatred  of  tyrants, 
a  just  knowledge  of  our  rights,  a  scorn  of  vain  and 
deluding  names  ;  and  that  the  revellers  of  Whitehall 
shall  surely  find.  The  sun  is  darkened  ;  but  it  is  only 
for  a  moment :  it  is  but  an  eclipse  ;  though  all  birds 
of  evil  omen  have  begun  to  scream,  and  all  ravenous 
beasts  have  gone  forth  to  prey,  thinking  it  to  be  mid- 
night. Woe  to  them  if  they  be  abroad,  when  the  rays 
again  shine  forth ! 

"  The  king  hath  judged  ill.  Had  he  been  wise  he 
would  have  remembered  that  he  owed  his  restoration 
only  to  confusions  which  had  wearied  us  out,  and 
made  us  eager  for  repose.  He  would  have  known 
that  the  folly  and  perfidy  of  a  prince  would  restore 
to  the  good  old  cause  many  hearts  which  had  been 
alienated  thence  by  the  turbulence  of  factions  ;  for, 
if  I  know  aught  of  history,  or  of  the  heart  of  man, 
he  will  soon  learn  that  the  last  champion  of  the 
people  was  not  destroyed  when  he  murdered  Vane, 
nor  seduced  when  he  beguiled  Fairfax." 
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Mr.  Cowley  seemed  to  me  not  to  take  much 
amiss  what  Mr.  Milton  had  said  touching  that 
thankless  court,  which  had  indeed  but  poorly  re- 
quited his  own  good  service.  He  only  said,  there- 
fore, "Another  rebellion!  Alas!  alas!  Mr.  Milton! 
If  there  be  no  choice  but  between  despotism  and 
anarchy,  I  prefer  despotism." 

"  Many  men,"  said  Mr.  Milton, "  have  floridly  and 
ingeniously  compared  anarchy  and  despotism  ;  but 
they  who  so  amuse  themselves  do  but  look  at  separate 
parts  of  that  which  is  truly  one  great  whole.  Each 
is  the  cause  and  the  effect  of  the  other  ;  the  evils  of 
either  are  the  evils  of  both.  Thus  do  states  move  on 
in  the  same  eternal  cycle,  which,  from  the  remotest 
point,  brings  them  back  again  to  the  same  sad  start- 
ing-post :  and,  till  both  those  who  govern  and  those 
who  obey  shall  learn  and  mark  this  great  truth,  men 
can  expect  little  through  the  future,  as  they  have 
known  little  through  the  past,  save  vicissitudes  of 
extreme  evils,  alternately  producing  and  produced. 

"  When  will  rulers  learn  that,  where  liberty  is 
not,  security  and  order  can  never  be?  We  talk  of 
absolute  power  ;  but  all  power  hath  limits,  which,  if 
not  fixed  by  the  moderation  of  the  governors,  will  be 
fixed  by  the  force  of  the  governed.  Sovereigns  may 
send  their  opposers  to  dungeons ;  they  may  clear 
out  a  senate-house  with  soldiers  ;  they  may  enlist 
armies  of  spies  ;  they  may  hang  scores  of  the  dis- 
affected in  chains  at  every  cross  road  ;  but  what 
power  shall  stand  in  that  frightful  time  when  rebel- 
lion hath  become  a  less  evil  than  endurance  ?  Who 
shall  dissolve  that  terrible  tribunal,  which,  in  the 
hearts  of  the  oppressed,  denounces  against  the  op- 
pressor the  doom  of  its  wild  justice?  Who  shall 
repeal  the  law  of  self-defence?  What  arms  or 
discipline  shall  resist  the  strength  of  famine  and 
despair?       How    often   were    the    ancient    Caesars 
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dragged  from  their  golden  palaces,  stripped  of  their 
purple  robes,  mangled,  stoned,  defiled  with  filth, 
pierced  with  hooks,  hurled  into  Tiber?  How  often 
have  the  Eastern  Sultans  perished  by  the  sabres  of 
their  own  janissaries,  or  the  bow-strings  of  their 
own  mutes  1  For  no  power  which  is  not  limited 
by  laws  can  ever  be  protected  by  them.  Small, 
therefore,  is  the  wisdom  of  those  who  would  fly  to 
servitude  as  if  it  were  a  refuge  from  commotion  ;  for 
anarchy  is  the  sure  consequence  of  tyranny.  That 
governments  may  be  safe,  nations  must  be  free. 
Their  passions  must  have  an  outlet  provided,  lest  they 
make  one. 

"  When  I  was  at  Naples,  I  went  with  Signor 
Manso,  a  gentleman  of  excellent  parts  and  breeding, 
who  had  been  the  familiar  friend  of  that  famous 
poet  Torquato  Tasso,  to  see  the  burning  mountain 
Vesuvius.  I  wondered  how  the  peasants  could  ven- 
ture to  dwell  so  fearlessly  and  cheerfully  on  its  sides, 
when  the  lava  was  flowing  from  its  summit ;  but 
Manso  smiled,  and  told  me  that  when  the  fire 
descends  freely  they  retreat  before  it  without  haste 
or  fear.  They  can  tell  how  fast  it  will  move,  and 
how  far  ;  and  they  know,  moreover,  that,  though  it 
may  work  some  little  damage,  it  will  soon  cover  the 
fields  over  which  it  hath  passed  with  rich  vineyards 
and  sweet  flowers.  But,  when  the  flames  are  pent 
up  in  the  mountain,  then  it  is  that  they  have  reason 
to  fear  ;  then  it  is  that  the  earth  sinks  and  the  sea 
swells  ;  then  cities  are  swallowed  up  ;  and  their  place 
knoweth  them  no  more.  So  it  is  in  politics  :  where 
the  people  is  most  closely  restrained,  there  it  gives 
the  greatest  shocks  to  peace  and  order  ;  therefore 
would  I  say  to  all  kings,  let  your  demagogues  lead 
crowds,  lest  they  lead  armies  ;  let  them  bluster,  lest 
they  massacre  ;  a  little  turbulence  is,  as  it  were,  the 
rainbow  of  the  state  ;  it  shows  indeed  that  there  is  a 
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passing  shower ;  but  it  is  a  pledge  that  there  shall 
be  no  deluge." 

"This  is  true,"  said  Mr.  Cowley;  "yet  these 
admonitions  are  not  less  needful  to  subjects  than  to 
sovereigns." 

"Surely,"  said  Mr.  Milton  ;  "and,  that  I  may  end 
this  long  debate  with  a  few  words  in  which  we  shall 
both  agree,  I  hold  that,  as  freedom  is  the  only  safe- 
guard of  governments,  so  are  order  and  moderation 
generally  necessary  to  preserve  freedom.  Even  the 
vainest  opinions  of  men  are  not  to  be  outraged  by 
those  who  propose  to  themselves  the  happiness  of 
men  for  their  end,  and  who  must  work  with  the 
passions  of  men  for  their  means.  The  blind  rever- 
ence for  things  ancient  is  indeed  so  foolish  that  it 
might  make  a  wise  man  laugh,  if  it  were  not  also 
sometimes  so  mischievous  that  it  would  rather  make 
a  good  man  weep.  Yet,  since  it  may  not  be  wholly 
cured,  it  must  be  discreetly  indulged  ;  and  therefore 
those  who  would  amend  evil  laws  should  consider 
rather  how  much  it  may  be  safe  to  spare,  than  how 
much  it  may  be  possible  to  change.  Have  you  not 
heard  that  men  who  have  been  shut  up  for  many 
years  in  dungeons  shrink  if  they  see  the  light,  and 
fall  down  if  their  irons  be  struck  off?  And  so,  when 
nations  have  long  been  in  the  house  of  bondage,  the 
chains  which  have  crippled  them  are  necessary  to 
support  them,  the  darkness  which  hath  weakened 
their  sight  is  necessary  to  preserve  it.  Therefore 
release  them  not  too  rashly,  lest  they  curse  their 
freedom  and  pine  for  their  prison. 

"  I  think  indeed  that  the  renowned  Parliament,  of 
which  we  have  talked  so  much,  did  show,  until  it 
became  subject  to  the  soldiers,  a  singular  and  admir- 
able moderation,  in  such  times  scarcely  to  be  hoped, 
and  most  worthy  to  be  an  example  to  all  that  shall 
come   after.      But   on   this   argument    I    have   said 
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enough  :  and  I  will  therefore  only  pray  to  Almighty 
God  that  those  who  shall,  in  future  times,  stand  forth 
in  defence  of  our  liberties,  as  well  civil  as  religious, 
may  adorn  the  good  cause  by  mercy,  prudence,  and 
soberness,  to  the  glory  of  his  name  and  the  happiness 
and  honour  of  the  English  people." 

And  so  ended  that  discourse  ;  and  not  long  after 
we  were  set  on  shore  again  at  the  Temple-gardens, 
and  there  parted  company  :  and  the  same  evening  I 
took  notes  of  what  had  been  said,  which  I  have  here 
more  fully  set  down,  from  regard  both  to  the  fame  of 
the  men,  and  the  importance  of  the  subject-matter. 
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To  the  famous  orators  repair, 

Those  ancient,  whose  resistless  eloquence 

Wielded  at  will  that  fierce  democratie, 

Shook  the  arsenal,  and  fulmined  over  Greece 

To  Macedon  and  Artaxerxes'  throne." — Milton. 


The  celebrity  of  the  great  classical  writers  is  con- 
fined within  no  limits,  except  those  which  separate 
civilized  from  savage  man.  Their  works  are  the 
common  property  of  every  polished  nation.  They 
have  furnished  subjects  for  the  painter,  and  models 
for  the  poet.  In  the  minds  of  the  educated  classes 
throughout  Europe,  their  names  are  indissolubly 
associated  with  the  endearing  recollections  of  child- 
hood,— the  old  school-room, — the  dog-eared  grammar, 
— the  first  prize, — the  tears  so  often  shed  and  so 
quickly  dried.  So  great  is  the  veneration  with 
which  they  are  regarded,  that  even  the  editors  and 
commentators  who  perform  the  lowest  menial  offices 
to  their  memory,  are  considered,  like  the  equerries 
and  chamberlains  of  sovereign  princes,  as  entitled  to 
a  high  rank  in  the  table  of  literary  precedence.  It 
is,  therefore,  somewhat  singular  that  their  productions 
should  so  rarely  have  been  examined  on  just  and 
philosophical  principles  of  criticism. 

The   ancient   writers   themselves   afford   us   but 
little  assistance.     When  they  particularize,  they  are 
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commonly  trivial ;  when  they  would  generalize,  they 
become  indistinct.  An  exception  must,  indeed,  be 
made  in  favour  of  Aristotle.  Both  in  analysis  and 
in  combination,  that  great  man  was  without  a  rival. 
No  philosopher  has  ever  possessed,  in  an  equal 
degree,  the  talent  either  of  separating  established 
systems  into  their  primary  elements,  or  of  connect- 
ing detached  phenomena  in  harmonious  systems. 
He  was  the  great  fashioner  of  the  intellectual  chaos  ; 
he  changed  its  darkness  into  light,  and  its  discord 
into  order.  He  brought  to  literary  researches  the 
same  vigour  and  amplitude  of  mind  to  which  both 
physical  and  metaphysical  science  are  so  greatly 
indebted.  His  fundamental  principles  of  criticism 
are  excellent.  To  cite  only  a  single  instance ; — the 
doctrine  which  he  established,  that  poetry  is  an  imi- 
tative art,  when  justly  understood,  is  to  the  critic 
what  the  compass  is  to  the  navigator.  With  it  he 
may  venture  upon  the  most  extensive  excursions. 
Without  it  he  must  creep  cautiously  along  the  coast, 
or  lose  himself  in  a  trackless  expanse,  and  trust,  at 
best,  to  the  guidance  of  an  occasional  star.  It  is  a 
discovery  which  changes  a  caprice  into  a  science. 

The  general  propositions  of  Aristotle  are  valuable. 
But  the  merit  of  the  superstructure  bears  no  propor- 
tion to  that  of  the  foundation.  This  is  partly  to  be 
ascribed  to  the  character  of  the  philosopher,  who, 
though  qualified  to  do  all  that  could  be  done  by  the 
resolving  and  combining  powers  of  the  understand- 
ing, seems  not  to  have  possessed  much  of  sensibility 
or  imagination.  Partly,  also,  it  may  be  attributed 
to  the  deficiency  of  materials.  The  great  works  of 
genius  which  then  existed  were  not  either  suffi- 
ciently numerous  or  sufficiently  varied  to  enable  any 
man  to  form  a  perfect  code  of  literature.  To  require 
that  a  critic  should  conceive  classes  of  composition 
which  had  never  existed,  and  then  investigate  their 
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principles,  would  be  as  unreasonable  as  the  demand 
of  Nebuchadnezzar,  who  expected  his  magicians  first 
to  tell  him  his  dream  and  then  to  interpret  it. 

With  all  his  deficiencies,  Aristotle  was  the  most 
enlightened  and  profound  critic  of  antiquity.  Diony- 
sius  was  far  from  possessing  the  same  exquisite 
subtilty,  or  the  same  vast  comprehension.  But  he 
had  access  to  a  much  greater  number  of  specimens  ; 
and  he  had  devoted  himself,  as  it  appears,  more 
exclusively  to  the  study  of  elegant  literature.  His 
peculiar  judgments  are  of  more  value  than  his  general 
principles.  He  is  only  the  historian  of  literature. 
Aristotle  is  its  philosopher. 

Quintilian  applied  to  general  literature  the  same 
principles  by  which  he  had  been  accustomed  to 
judge  of  the  declamations  of  his  pupils.  He  looks 
for  nothing  but  rhetoric,  and  rhetoric  not  of  the 
highest  order.  He  speaks  coldly  of  the  incomparable 
works  of  iEschylus.  He  admires,  beyond  expres- 
sion, those  inexhaustible  mines  of  common-places,  the 
plays  of  Euripides.  He  bestows  a  few  vague  words 
on  the  poetical  character  of  Homer.  He  then  pro- 
ceeds to  consider  him  merely  as  an  orator.  An 
orator  Homer  doubtless  was,  and  a  great  orator. 
But  surely  nothing  is  more  remarkable,  in  his  ad- 
mirable works,  than  the  art  with  which  his  oratorical 
powers  are  made  subservient  to  the  purposes  of 
poetry.  Nor  can  I  think  Quintilian  a  great  critic  in 
his  own  province.  Just  as  are  many  of  his  remarks, 
beautiful  as  are  many  of  his  illustrations,  we  can 
perpetually  detect  in  his  thoughts  that  flavour  which 
the  soil  of  despotism  generally  communicates  to  all 
the  fruits  of  genius.  Eloquence  was,  in  his  time, 
little  more  than  a  condiment  which  served  to  stimu- 
late in  a  despot  the  jaded  appetite  for  panegyric,  an 
amusement  for  the  travelled  nobles  and  the  blue- 
stocking  matrons  of  Rome.     It    is,  therefore,  with 
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him,  rather  a  sport  than  a  war ;  it  is  a  contest  of 
foils,  not  of  swords.  He  appears  to  think  more  of 
the  grace  of  the  attitude  than  of  the  direction  and 
vigour  of  the  thrust.  It  must  be  acknowledged,  in 
justice  to  Quintilian,  that  this  is  an  error  to  which 
Cicero  has  too  often  given  the  sanction,  both  of  his 
precept  and  of  his  example. 

Longinus  seems  to  have  had  great  sensibility, 
but  little  discrimination.  He  gives  us  eloquent  sen- 
tences, but  no  principles.  It  was  happily  said  that 
Montesquieu  ought  to  have  changed  the  name  of  his 
book  from  U Esprit  des  Lois  to  U Esprit  sur  les  Lois. 
In  the  same  manner  the  philosopher  of  Palmyra 
ought  to  have  entitled  his  famous  work,  not  "  Longinus 
on  the  Sublime,"  but  "  The  Sublimities  of  Longinus." 
The  origin  of  the  sublime  is  one  of  the  most  curious 
and  interesting  subjects  of  inquiry  that  can  occupy 
the  attention  of  a  critic.  In  our  own  country  it  has 
been  discussed,  with  great  ability,  and,  I  think,  with 
very  little  success,  by  Burke  and  Dugald  Stuart. 
Longinus  dispenses  himself  from  all  investigations  of 
this  nature,  by  telling  his  friend  Terentianus  that  he 
already  knows  every  thing  that  can  be  said  upon  the 
question.  It  is  to  be  regretted  that  Terentianus  did 
not  impart  some  of  his  knowledge  to  his  instructor : 
for  from  Longinus  we  learn  only  that  sublimity 
means  height — or  elevation.^  This  name,  so  com- 
modiously  vague,  is  applied  indifferently  to  the  noble 
prayer  of  Ajax  in  the  Iliad,  and  to  a  passage  of 
Plato  about  the  human  body,  as  full  of  conceits 
as  an  ode  of  Cowley.  Having  no  fixed  standard, 
Longinus  is  right  only  by  accident.  He  is  rather  a 
fancier  than  a  critic. 

Modern  writers  have  been  prevented  by  many 
causes  from  supplying  the  deficiencies  of  their  clas- 
sical predecessors.     At  the  time  of  the    revival  of 

'  'A/cp({T7)s  Kol  i^oxf)  ris  \6ywu  iffrl  tci  i(i|<7}. 
VOL.  XI  Z 


^^S  On  the  Athenian  Orators 

literature,  no  man  could,  without  great  and  painful 
labour,  acquire  an  accurate  and  elegant  knowledge 
of  the  ancient  languages.     And,  unfortunately,  those 
grammatical  and  philological  studies,  without  which 
it  was  impossible  to  understand  the  great  works  of 
Athenian  and  Roman  genius,  have  a  tendency  to  con- 
tract the  views  and  deaden  the  sensibility  of  those 
who  follow  them  with  extreme  assiduity.    A  powerful 
mind,  which  has  been  long  employed  in  such  studies, 
may  be  compared  to  the  gigantic  spirit  in  the  Arabian 
tale,  who  was  persuaded  to  contract  himself  to  small 
dimensions  in  order  to  enter  within  the  enchanted 
vessel,  and,  when  his  prison  had  been  closed  upon 
him,  found  himself  unable  to  escape  from  the  narrow 
boundaries  to  the  measure  of  which  he  had  reduced 
his  stature.     When  the  means  have  long  been  the 
objects  *of  application,  they  are  naturally  substituted 
for  the  end.     It  was  said,  by  Eugene  of  Savoy,  that 
the  greatest  generals  have  commonly  been  those  who 
have  been  at  once  raised    to  command,  and  intro- 
duced to  the  great  operations  of  war,  without  being 
employed  in  the  petty  calculations  and  manoeuvres 
which  employ  the  time  of  an    inferior  officer.     In 
literature  the  principle  is  equally  sound.     The  great 
tactics  of  criticism  will,  in  general,  be  best  under- 
stood by  those  who  have   not   had  much  practice 
in  drilling  syllables  and  particles. 

I  remember  to  have  observed  among  the  French 
Anas  a  ludicrous  instance  of  this.  A  scholar,  doubt- 
less of  great  learning,  recommends  the  study  of 
some  long  Latin  treatise,  of  which  I  now  forget  the 
name,  on  the  religion,  manners,  government,  and 
language  of  the  early  Greeks.  "  For  there,"  says  he, 
"you  will  learn  every  thing  of  importance  that  is 
contained  in  the  Iliad  and  Odyssey,  without  the 
trouble  of  reading  two  such  tedious  books."  Alas  ! 
it  had  not  occurred  to  the  poor  gentleman  that  all 
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the  knowledge  to  which  he  attached  so  much  value 
was  useful  only  as  it  illustrated  the  great  poems 
which  he  despised,  and  would  be  as  worthless  for 
any  other  purpose  as  the  mythology  of  Caffraria,  or 
the  vocabulary  of  Otaheite. 

Of  those  scholars  who  have  disdained  to  confine 
themselves  to  verbal  criticism  few  have  been  suc- 
cessful. The  ancient  languages  have,  generally,  a 
magical  influence  on  their  faculties.  They  were 
"  fools  called  into  a  circle  by  Greek  invocations." 
The  Iliad  and  /Eneid  were  to  them  not  books,  but 
curiosities,  or  rather  reliques.  They  no  more  ad- 
mired those  works  for  their  merits  than  a  good 
Catholic  venerates  the  house  of  the  Virgin  at  Lo- 
retto  for  its  architecture.  Whatever  was  classical 
was  good.  Homer  was  a  great  poet ;  and  so  was 
Callimachus.  The  epistles  of  Cicero  were  fine  ;  and 
so  were  those  of  Phalaris.  Even  with  respect  to 
questions  of  evidence  they  fell  into  the  same  error. 
The  authority  of  all  narrations,  written  in  Greek  or 
Latin,  was  the  same  with  them.  It  never  crossed 
their  minds  that  the  lapse  of  five  hundred  years,  or 
the  distance  of  five  hundred  leagues,  could  affect  the 
accuracy  of  a  narration  ; — that  Livy  could  be  a  less 
veracious  historian  than  Polybius  ; — or  that  Plutarch 
could  know  less  about  the  friends  of  Xenophon  than 
Xenophon  himself.  Deceived  by  the  distance  of 
time,  they  seem  to  consider  all  the  Classics  as 
contemporaries  ;  just  as  I  have  known  people  in 
England,  deceived  by  the  distance  of  place,  take  it 
for  granted  that  all  persons  who  live  in  India  are 
neighbours,  and  ask  an  inhabitant  of  Bombay  about 
the  health  of  an  acquaintance  at  Calcutta.  It  is  to 
be  hoped  that  no  barbarian  deluge  will  ever  again 
pass  over  Europe.  But,  should  such  a  calamity 
happen,  it  seems  not  improbable  that  some  future 
Rollin  or  Gillies  will  compile  a  history  of  England 
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from  Miss  Porter's  Scottish  Chiefs,  Miss  Lee's 
Recess,  and  Sir  Nathaniel  Wraxall's  Memoirs. 

It  is  surely  time  that  ancient  literature  should  be 
examined  in  a  different  manner,  without  pedantical 
prepossessions,  but  with  a  just  allowance,  at  the 
same  time,  for  the  difference  of  circumstances  and 
manners.  I  am  far  from  pretending  to  the  know- 
ledge or  ability  which  such  a  task  would  require. 
All  that  I  mean  to  offer  is  a  collection  of  desultory 
remarks  upon  a  most  interesting  portion  of  Greek 
literature. 

It  may  be  doubted  whether  any  compositions 
which  have  ever  been  produced  in  the  world  are 
equally  perfect  in  their  kind  with  the  great  Athenian 
orations.  Genius  is  subject  to  the  same  laws  which 
regulate  the  production  of  cotton  and  molasses. 
The  supply  adjusts  itself  to  the  demand.  The 
quantit)^  may  be  diminished  by  restrictions,  and 
multiplied  by  bounties.  The  singular  excellence  to 
which  eloquence  attained  at  Athens  is  to  be  mainly 
attributed  to  the  influence  which  it  exerted  there. 
In  turbulent  times,  under  a  constitution  purely  demo- 
cratic, among  a  people  educated  exactly  to  that 
point  at  which  men  are  most  susceptible  of  strong 
and  sudden  impressions,  acute,  but  not  sound  rea- 
soners,  warm  in  their  feelings,  unfixed  in  their  prin- 
ciples, and  passionate  admirers  of  fine  composition, 
oratory  received  such  encouragement  as  it  has  never 
since  obtained. 

The  taste  and  knowledge  of  the  Athenian  people 
was  a  favourite  object  of  the  contemptuous  derision 
of  Samuel  Johnson  ;  a  man  who  knew  nothing  of 
Greek  literature  beyond  the  common  school-books, 
and  who  seems  to  have  brought  to  what  he  had  read 
scarcely  more  than  the  discernment  of  a  common 
school-boy.  He  used  to  assert,  with  that  arrogant 
absurdity  which,  in  spite  of  his  great  abilities  and 
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virtues,  renders  him,  perhaps,  the  most  ridiculous 
character  in  Hterary  history,  that  Demosthenes  spoke 
to  a  people  of  brutes  ; — to  a  barbarous  people  ; — 
that  there  could  have  been  no  civilization  before  the 
invention  of  printing.  Johnson  was  a  keen  but  a 
very  narrow-minded  observer  of  mankind.  He  per- 
petually confounded  their  general  nature  with  their 
particular  circumstances.  He  knew  London  inti- 
mately. The  sagacity  of  his  remarks  on  its  society 
is  perfectly  astonishing.  But  Fleet-street  was  the 
world  to  him.  He  saw  that  Londoners  who  did  not 
read  were  profoundly  ignorant ;  and  he  inferred  that 
a  Greek,  who  had  few  or  no  books,  must  have  been 
as  uninformed  as  one  of  Mr.  Thrale's  draymen. 

There  seems  to  be,  on  the  contrary,  every  reason 
to  believe  that,  in  general  intelligence,  the  Athenian 
populace  far  surpassed  the  lower  orders  of  any  com- 
munity that  has  ever  existed.  It  must  be  considered, 
that  to  be  a  citizen  was  to  be  a  legislator, — a  soldier, 
— a  judge, — one  upon  whose  voice  might  depend  the 
fate  of  the  wealthiest  tributary  state,  of  the  most 
eminent  public  man.  The  lowest  offices,  both  of 
agriculture  and  of  trade,  were,  in  common,  performed 
by  slaves.  The  commonwealth  supplied  its  meanest 
members  with  the  support  of  life,  the  opportunity  of 
leisure,  and  the  means  of  amusement.  Books  were 
indeed  few;  but  they  were  excellent ;  and  they  were 
accurately  known.  It  is  not  by  turning  over  libraries, 
but  by  repeatedly  perusing  and  intently  contem- 
plating a  few  great  models,  that  the  mind  is  best 
disciplined.  A  man  of  letters  must  now  read  much 
that  he  soon  forgets,  and  much  from  which  he  learns 
nothing  worthy  to  be  remembered.  The  best  works 
employ,  in  general,  but  a  small  portion  of  his  time. 
Demosthenes  is  said  to  have  transcribed  six  times 
the  history  of  Thucydides.  If  he  had  been  a  young 
politician  of  the  present  age,  he  might  in  the  same 
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space  of  time  have  skimmed  innumerable  news- 
papers and  pamphlets.  I  do  not  condemn  that 
desultory  mode  of  study  which  the  state  of  things,  in 
our  day,  renders  a  matter  of  necessity.  But  I  may 
be  allowed  to  doubt  whether  the  changes  on  which 
the  admirers  of  modern  institutions  delight  to  dwell 
have  improved  our  condition  so  much  in  reality  as 
in  appearance.  Rumford,  it  is  said,  proposed  to  the 
Elector  of  Bavaria  a  scheme  for  feeding  his  soldiers 
at  a  much  cheaper  rate  than  formerly.  His  plan 
was  simply  to  compel  them  to  masticate  their  food 
thoroughly.  A  small  quantity,  thus  eaten,  would, 
according  to  that  famous  projector,  afford  more 
sustenance  than  a  large  meal  hastily  devoured.  I  do 
not  know  how  Rumford's  proposition  was  received  ; 
but  to  the  mind,  I  believe,  it  will  be  found  more 
nutritious  to  digest  a  page  than  to  devour  a  volume. 

Books,  however,  were  the  least  part  of  the  educa- 
tion of  an  Athenian  citizen.  Let  us,  for  a  moment, 
transport  ourselves,  in  thought,  to  that  glorious  city. 
Let  us  imagine  that  we  are  entering  its  gates,  in  the 
time  of  its  power  and  glory.  A  crowd  is  assembled 
round  a  portico.  All  are  gazing  with  delight  at  the 
entablature  ;  for  Phidias  is  putting  up  the  frieze. 
We  turn  into  another  street  ;  a  rhapsodist  is  reciting 
there :  men,  women,  children  are  thronging  round 
him  :  the  tears  are  running  down  their  cheeks  :  their 
eyes  are  fixed  :  their  very  breath  is  still  ;  for  he  is 
telling  how  Priam  fell  at  the  feet  of  Achilles,  and 
kissed  those  hands, — the  terrible,— the  murderous, — 
which  had  slain  so  many  of  his  sons.^  We  enter  the 
public  place  ;  there  is  a  ring  of  youths,  all  leaning 
forward,  with  sparkling  eyes,  and  gestures  of  expecta- 
tion. Socrates  is  pitted  against  the  famous  atheist, 
from  Ionia,  and  has  just  brought  him  to  a  contradic- 
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tion  in  terms.  But  we  are  interrupted.  The  herald 
is  crying—"  Room  for  the  Prytanes."  The  general 
assembly  is  to  meet.  The  people  are  swarming  in 
on  every  side.  Proclamation  is  made — "  Who  wishes 
to  speak?"  There  is  a  shout,  and  a  clapping  of 
hands  :  Pericles  is  mounting  the  stand.  Then  for  a 
play  of  Sophocles  ;  and  away  to  sup  with  Aspasia. 
I  know  of  no  modern  university  which  has  so  ex- 
cellent a  system  of  education. 

Knowledge   thus    acquired    and    opinions    thus 
formed  were,  indeed,  likely  to  be,  in  some  respects, 
defective.     Propositions  which  are  advanced   in  dis- 
course generally  result  from  a  partial   view  of  the 
question,  and  cannot  be  kept  under  examination  long 
enough  to  be  corrected.    Men  of  great  conversational 
powers   almost  universally  practise  a  sort  of  lively 
sophistry  and  exaggeration,  which  deceives,  for  the 
moment,  both  themselves  and  their  auditors.     Thus 
we  see  doctrines,  which  cannot  bear  a  close  inspec- 
tion, triumph  perpetually  in  drawing-rooms,  in  de- 
bating societies,  and  even  in  legislative  or  judicial 
assemblies.     To  the  conversational  education  of  the 
Athenians  I  am  inclined  to  attribute  the  great  loose- 
ness   of  reasoning  which   is  remarkable  in   most  of 
their  scientific  writings.     Even  the  most  illogical  of 
modern  writers  would  stand  perfectly  aghast  at  the 
puerile  fallacies  which  seem  to  have  deluded  some  of 
the  greatest  men  of  antiquity.     Sir   Thomas  Leth- 
bridge    would   stare    at    the    political   economy   of 
Xenophon  ;  and  the  author  of  Soirees  de  P^tersbourg 
would    be   ashamed    of  some    of   the    metaphysical 
arguments   of   Plato.     But   the   very   circumstances 
which  retarded  the  growth  of  science  were  peculiarly 
favourable  to   the   cultivation    of  eloquence.     From 
the  early  habit  of  taking  a  share  in  animated  dis- 
cussion   the   intelligent    student   would   derive   that 
readiness  of  resource,  that  copiousness  of  language, 
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and  that  knowledge  of  the  temper  and  understanding 
of  an  audience,  which  are  far  more  valuable  to  an 
orator  than  the  greatest  logical  powers. 

Horace  has  prettily  compared  poems  to  those 
paintings  of  which  the  effect  varies  as  the  spectator 
changes  his  stand.  The  same  remark  applies  with  at 
least  equal  justice  to  speeches.  They  must  be  read 
with  the  temper  of  those  to  whom  they  were  ad- 
dressed, or  they  must  necessarily  appear  to  offend 
against  the  laws  of  taste  and  reason  :  as  the  finest 
picture,  seen  in  a  light  different  from  that  for  which 
it  was  designed,  will  appear  fit  only  for  a  sign.  This 
is  perpetually  forgotten  by  those  who  criticize  oratory. 
Because  they  are  reading  at  leisure,  pausing  at  every 
line,  reconsidering  every  argument,  they  forget  that 
the  hearers  were  hurried  from  point  to  point  too 
rapidly  to  detect  the  fallacies  through  which  they 
were  conducted ;  that  they  had  no  time  to  dis- 
entangle sophisms,  or  to  notice  slight  inaccuracies 
of  expression  ;  that  elaborate  excellence,  either  of 
reasoning  or  of  language,  would  have  been  absolutely 
thrown  away.  To  recur  to  the  analogy  of  the  sister 
art,  these  connoisseurs  examine  a  panorama  through 
a  microscope,  and  quarrel  with  a  scene-painter  be- 
cause he  does  not  give  to  his  work  the  exquisite 
finish  of  Gerard  Dow. 

Oratory  is  to  be  estimated  on  principles  different 
from  those  which  are  applied  to  other  productions. 
Truth  is  the  object  of  philosophy  and  history.  Truth 
is  the  object  even  of  those  works  which  are  pecu- 
liarly called  works  of  fiction,  but  which,  in  fact,  bear 
the  same  relation  to  history  which  algebra  bears  to 
arithmetic.  The  merit  of  poetry,  in  its  wildest  forms, 
still  consists  in  its  truth, — truth  conveyed  to  the 
understanding,  not  directly  by  the  words,  but  cir- 
cuitously  by  means  of  imaginative  associations,  which 
serve  as  its  conductors.     The  object  of  oratory  alone 
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is  not  truth,  but  persuasion.  The  admiration  of  the 
multitude  does  not  make  Moore  a  greater  poet  than 
Coleridge,  or  Beattie  a  greater  philosopher  than 
Berkeley.  But  the  criterion  of  eloquence  is  different. 
A  speaker  who  exhausts  the  whole  philosophy  of  a 
question,  who  displays  every  grace  of  style,  yet  pro- 
duces no  effect  on  his  audience,  may  be  a  great 
essayist,  a  great  statesman,  a  great  master  of  com- 
position ;  but  he  is  not  an  orator.  If  he  miss  the 
mark,  it  makes  no  difference  whether  he  have  taken 
aim  too  high  or  too  low. 

The  effect  of  the  great  freedom  of  the  press  in 
England  has  been,  in  a  great  measure,  to  destroy  this 
distinction,  and  to  leave  among  us  little  of  what  I 
call  Oratory  Proper.  Our  legislators,  our  candidates, 
on  great  occasions  even  our  advocates,  address  them- 
selves less  to  the  audience  than  to  the  reporters. 
They  think  less  of  the  few  hearers  than  of  the 
innumerable  readers.  At  Athens  the  case  was 
different  ;  there  the  only  object  of  the  speaker  was 
immediate  conviction  and  persuasion.  He,  there- 
fore, who  would  justly  appreciate  the  merit  of  the 
Grecian  orators  should  place  himself,  as  nearly  as 
possible,  in  the  situation  of  their  auditors  :  he  should 
divest  himself  of  his  modern  feelings  and  acquire- 
ments, and  make  the  prejudices  and  interests  of  the 
Athenian  citizen  his  own.  He  who  studies  their 
works  in  this  spirit  will  find  that  many  of  those  things 
which,  to  an  English  reader,  appear  to  be  blemishes, — 
the  frequent  violation  of  those  excellent  rules  of 
evidence  by  which  our  courts  of  law  are  regulated, — 
the  introduction  of  extraneous  matter, —  the  reference 
to  considerations  of  political  expediency  in  judicial 
investigations, — the  assertions,  without  proof, — the 
passionate  entreaties, — the  furious  invectives, — are 
really  proofs  of  the  prudence  and  address  of 
the    speakers.     He    must  not    dwell  maliciously  on 


346  On  the  Athenian  Orators 

arguments  or  phrases,  but  acquiesce  in  his  first 
impressions.  It  requires  repeated  perusal  and  reflec- 
tion to  decide  rightly  on  any  other  portion  of  litera- 
ture. But  with  respect  to  works  of  which  the  merit 
depends  on  their  instantaneous  effect  the  most  hasty 
judgment  is  likely  to  be  best. 

The  history  of  eloquence  at  Athens  is  remark- 
able. From  a  very  early  period  great  speakers  had 
flourished  there.  Pisistratus  and  Themistocles  are 
said  to  have  owed  much  of  their  influence  to  their 
talents  for  debate.  We  learn,  with  more  certainty, 
that  Pericles  was  distinguished  by  extraordinary 
oratorical  powers.  The  substance  of  some  of  his 
speeches  is  transmitted  to  us  by  Thucydides  ;  and 
that  excellent  writer  has  doubtless  faithfully  reported 
the  general  line  of  his  arguments.  But  the  manner, 
which  in  oratory  is  of  at  least  as  much  consequence 
as  the  matter,  was  of  no  importance  to  his  narration. 
It  is  evident  that  he  has  not  attempted  to  preserve  it. 
Throughout  his  work,  every  speech  on  every  subject, 
whatever  may  have  been  the  character  or  the  dialect 
of  the  speaker,  is  in  exactly  the  same  form.  The 
grave  king  of  Sparta,  the  furious  demagogue  of 
Athens,  the  general  encouraging  his  army,  the 
captive  supplicating  for  his  life,  all  are  represented  as 
speakers  in  one  unvaried  style, — a  style  moreover 
wholly  unfit  for  oratorical  purposes.  His  mode  of 
reasoning  is  singularly  elliptical, — in  reality  most  con- 
secutive,— yet  in  appearance  often  incoherent.  His 
meaning,  in  itself  sufficiently  perplexing,  is  com- 
pressed into  the  fewest  possible  words.  His  great 
fondness  for  antithetical  expression  has  not  a  little 
conduced  to  this  effect.  Every  one  must  have 
observed  how  much  more  the  sense  is  condensed  in 
the  verses  of  Pope  and  his  imitators,  who  never 
ventured  to  continue  the  same  clause  from  couplet  to 
couplet,  than  in  those  of  poets  who  allow  themselves 
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that  license.  Every  artificial  division,  which  is 
strongly  marked,  and  which  frequently  recurs,  has 
the  same  tendency.  The  natural  and  perspicuous 
expression  which  spontaneously  rises  to  the  mind 
will  often  refuse  to  accommodate  itself  to  such  a  form. 
It  is  necessary  either  to  expand  it  into  weakness, 
or  to  compress  it  into  almost  impenetrable  density. 
The  latter  is  generally  the  choice  of  an  able  man,  and 
was  assuredly  the  choice  of  Thucydides. 

It  is  scarcely  necessary  to  say  that  such  speeches 
could  never  have  been  delivered.  They  are  perhaps 
among  the  most  difficult  passages  in  the  Greek 
language,  and  would  probably  have  been  scarcely 
more  intelligible  to  an  Athenian  auditor  than  to  a 
modern  reader.  Their  obscurity  was  acknowledged 
by  Cicero,  who  was  as  intimate  with  the  literature 
and  language  of  Greece  as  the  most  accomplished  of 
its  natives,  and  who  seems  to  have  held  a  respectable 
rank  among  the  Greek  authors.  Their  difficulty  to 
a  modern  reader  lies,  not  in  the  words,  but  in  the 
reasoning.  A  dictionary  is  of  far  less  use  in  study- 
ing them  than  a  clear  head  and  a  close  attention  to 
the  context.  They  are  valuable  to  the  scholar  as 
displaying,  beyond  almost  any  other  compositions, 
the  powers  of  the  finest  of  languages  :  they  are  valu- 
able to  the  philosopher  as  illustrating  the  morals  and 
manners  of  a  most  interesting  age  :  they  abound  in 
just  thought  and  energetic  expression.  But  they  do 
not  enable  us  to  form  any  accurate  opinion  on  the 
merits  of  the  early  Greek  orators. 

Though  it  cannot  be  doubted  that,  before  the 
Persian  wars,  Athens  had  produced  eminent  speakers, 
yet  the  period  during  which  eloquence  most  flourished 
among  her  citizens  was  by  no  means  that  of  her 
greatest  power  and  glory.  It  commenced  at  the  close 
of  the  Peloponnesian  war.  In  fact,  the  steps  by 
which   Athenian  oratory  approached  to  its  finished 
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excellence  seem  to  have  been  almost  contempora- 
neous with  those  by  which  the  Athenian  character 
and  the  Athenian  empire  sunk  to  degradation.  '  At 
the  time  when  the  little  commonwealth  achieved 
those  victories  which  twenty-five  eventful  centuries 
have  left  unequalled,  eloquence  was  in  its  infancy. 
The  deliverers  of  Greece  became  its  plunderers  and 
oppressors.  Unmeasured  exaction,  atrocious  ven- 
geance, the  madness  of  the  multitude,  the  tyranny  of 
the  great,  filled  the  Cyclades  with  tears,  and  blood, 
and  mourning.  The  sword  unpeopled  whole  islands 
in  a  day.  The  plough  passed  over  the  ruins  of 
famous  cities.  The  imperial  republic  sent  forth  her 
children  by  thousands  to  pine  in  the  quarries  of 
Syracuse,  or  to  feed  the  vultures  of  ^gospotami. 
She  was  at  length  reduced  by  famine  and  slaughter 
to  humble  herself  before  her  enemies,  and  to  purchase 
existence  by  the  sacrifice  of  her  empire  and  her  laws. 
During  these  disastrous  and  gloomy  years,  oratory 
was  advancing  towards  its  highest  excellence.  And 
it  was  when  the  moral,  the  political,  and  the  military 
character  of  the  people  was  most  utterly  degraded,  it 
was  when  the  viceroy  of  a  Macedonian  sovereign 
gave  law  to  Greece,  that  the  courts  of  Athens  wit- 
nessed the  most  splendid  contest  of  eloquence  that 
the  world  has  ever  known. 

The  causes  of  this  phaenomenon  it  is  not,  I  think, 
difficult  to  assign.  The  division  of  labour  operates 
on  the  productions  of  the  orator  as  it  does  on  those 
of  the  mechanic.  It  was  remarked  by  the  ancients 
that  the  Pentathlete,  who  divided  his  attention 
between  several  exercises,  though  he  could  not  vie 
with  a  boxer  in  the  use  of  the  cestus,  or  with  one  who 
had  confined  his  attention  to  running  in  the  contest 
of  the  stadium,  yet  enjoyed  far  greater  general  vigour 
and  health  than  either.  It  is  the  same  with  the 
mind.     The    superiority    in  technical    skill  is    often 
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more  than  compensated  by  the  inferiority  in  general 
intelligence.  And  this  is  peculiarly  the  case  in 
politics.  States  have  always  been  best  governed  by 
men  who  have  taken  a  wide  view  of  public  affairs, 
and  who  have  rather  a  general  acquaintance  with 
many  sciences  than  a  perfect  mastery  of  one.  The 
union  of  the  political  and  military  departments  in 
Greece  contributed  not  a  little  to  the  splendour  of  its 
early  history.  After  their  separation  more  skilful 
generals  and  greater  speakers  appeared ;  but  the 
breed  of  statesmen  dwindled  and  became  almost 
extinct.  Themistocles  or  Pericles  would  have  been 
no  match  for  Demosthenes  in  the  assembly,  or  for 
Iphicrates  in  the  field.  But  surely  they  were  incom- 
parably better  fitted  than  either  for  the  supreme 
direction  of  affairs. 

There  is  indeed  a  remarkable  coincidence  between 
the  progress  of  the  art  of  war,  and  that  of  the  art  of 
oratory,  among  the  Greeks.  They  both  advanced  to 
perfection  by  contemporaneous  steps,  and  from  simi- 
lar causes.  The  early  speakers,  like  the  early  warriors 
of  Greece,  were  merely  a  militia.  It  was  found 
that  in  both  employments  practice  and  discipline 
gave   superiority.'     Each    pursuit  therefore  became 

'  It  has  often  occuired  to  me,  that  to  the  circumstances  mentioned 
in  the  text  is  to  be  referred  one  of  the  most  remarkable  events  in  Gre- 
cian history  ;  I  mean  the  silent  but  rapid  downfall  of  the  Lacedaemonian 
power.  Soon  after  the  termination  of  the  Peloponnesian  war,  the 
strength  of  Lacedcemon  began  to  decline.  Its  military  discipline,  its 
social  institutions,  were  the  same.  Agesilaus,  during  whose  reign  the 
change  took  place,  was  the  ablest  of  its  kings.  Yet  the  Spartan 
armies  were  frequently  defeated  in  pitched  battles, — an  occurrence 
considered  impossible  in  the  earlier  ages  of  Greece.  They  are  allowed 
to  have  fought  most  bravely  ;  yet  they  were  no  longer  attended  by  the 
success  to  which  they  had  formerly  been  accustomed.  No  solution  of 
these  circumstances  is  offered,  as  far  as  I  know,  by  any  ancient  author. 
The  real  cause,  I  conceive,  was  this.  The  Lacedaemonians,  alone 
among  the  Greeks,  formed  a  permanent  standing  army.  While  the 
citizens  of  other  commonwealths  were  engaged  in  agriculture  and 
trade,  they  had  no  employment  whatever  but  the  study  of  military 
discipline      Hence,  during  the  Persian  and  Peloponnesian  wars,  they 
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first  an  art,  and  then  a  trade.  In  proportion  as  the 
professors  of  each  became  more  expert  in  their  par- 
ticular craft,  they  became  less  respectable  in  their 
general  character.  Their  skill  had  been  obtained  at 
too  great  expense  to  be  employed  only  from  dis- 
interested views.  Thus,  the  soldiers  forgot  that 
they  were  citizens,  and  the  orators  that  they  were 
statesmen.  I  know  not  to  what  Demosthenes  and 
his  famous  contemporaries  can  be  so  justly  com- 
pared as  to  those  mercenary  troops  who,  in  their 
time,  overran  Greece ;  or  those  who,  from  similar 
causes,  were  some  centuries  ago  the  scourge  of  the 
Italian  republics, — perfectly  acquainted  with  every 
part  of  their  profession,  irresistible  in  the  field,  power- 
ful to  defend  or  to  destroy,  but  defending  without 
love,  and  destroying  without  hatred.  We  may 
despise  the  characters  of  these  political  Condottieri ; 
but  it  is  impossible  to  examine  the  system  of  their 
tactics  without  being  amazed  at  its  perfection. 

I  had  intended  to  proceed  to  this  examination, 
and  to  consider  separately  the  remains  of  Lysias,  of 
yEschines,  of  Demosthenes,  and  of  Isocrates,  who, 
though  strictly  speaking  he  was  rather  a  pamphleteer 
than  an  orator,  deserves,  on  many  accounts,  a  place 
in  such  a  disquisition.  The  lengtlj  of  my  prolego- 
mena and  digressions  compels  me  to  postpone  this 
part  of  the  subject  to  another  occasion.  A  Magazine 
is  certainly  a  delightful  invention  for  a  very  idle  or  a 
very  busy  man.  He  is  not  compelled  to  complete 
his  plan  or  to  adhere  to  his  subject.  He  may 
ramble  as  far  as  he  is  inclined,  and  stop  as  soon 
as  he  is  tired.  No  one  takes  the  trouble  to  recol- 
lect his    contradictory   opinions  or  his  unredeemed 

had  that  advantage  over  their  neighbours  which  regular  troops  always 
possess  over  militia.  This  advantage  they  lost,  when  other  states 
began,  at  a  later  period,  to  employ  mercenary  forces,  who  were 
probably  as  superior  to  them  in  the  art  of  war  as  they  had  hitherto 
been  to  their  antagonists. 
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pledges.  He  may  be  as  superficial,  as  inconsistent, 
and  as  careless  as  he  chooses.  Magazines  resemble 
those  little  angels,  who,  according  to  the  pretty 
Rabbinical  tradition,  are  generated  every  morning 
by  the  brook  which  rolls  over  the  flowers  of  Para- 
dise,— whose  life  is  a  song,— who  warble  till  sunset, 
and  then  sink  back  without  regret  into  nothingness. 
Such  spirits  have  nothing  to  do  with  the  detecting 
spear  of  Ithuriel  or  the  victorious  sword  of  Michael. 
It  is  enough  for  them  to  please  and  be  forgotten. 
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A  PROPHETIC  ACCOUNT  OF  A  GRAND 
NATIONAL  EPIC  POEM,  TO  BE  EN- 
TITLED  "THE  WELLINGTONIAD,"  AND 
TO  BE  PUBLISHED  A.D.  2824. 

(November  1824.) 

How  I  became  a  prophet  it  is  not  very  important 
to  the  reader  to  know.  Nevertheless  I  feel  all  the 
anxiety  which,  under  similar  circumstances,  troubled 
the  sensitive  mind  of  Sidrophel ;  and,  like  him,  am 
eager  to  vindicate  myself  from  the  suspicion  of 
having  practised  forbidden  arts,  or  held  intercourse 
with  beings  of  another  world.  I  solemnly  declare, 
therefore,  that  I  never  saw  a  ghost,  like  Lord  Lyttel- 
ton ;  consulted  a  gipsy,  like  Josephine ;  or  heard 
my  name  pronounced  by  an  absent  person,  like 
Dr.  Johnson.  Though  it  is  now  almost  as  usual  for 
gentlemen  to  appear  at  the  moment  of  their  death  to 
their  friends  as  to  call  on  them  during  their  life,  none 
of  my  acquaintance  have  been  so  polite  as  to  pay  me 
that  customary  attention.  I  have  derived  my  know- 
ledge neither  from  the  dead  nor  from  the  living ; 
neither  from  the  lines  of  a  hand,  nor  from  the 
grounds  of  a  tea-cup  ;  neither  from  the  stars  of  the 
firmament,  nor  from  the  fiends  of  the  abyss.  I  have 
never,  like  the  Wesley  family,  heard  "that  mighty 
leading  angel,"  who  "  drew  after  him  the  third  part  of 
heaven's  sons,"  scratching  in  my  cupboard.  I  have 
never  been  enticed  to  sign  any  of  those  delusive 
bonds  which  have  been  the  ruin  of  so  many  poor 
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creatures ;  and,  having  always  been  an  indifferent 
horseman,  I  have  been  careful  not  to  venture  myself 
on  a  broomstick. 

My  insight  into  futurity,  like  that  of  George  Fox 
the  quaker,  and  that  of  our  great  and  philosophic 
poet,  Lord  Byron,  is  derived  from  simple  presenti- 
ment. This  is  a  far  less  artificial  process  than  those 
which  are  employed  by  some  others.  Yet  my  pre- 
dictions will,  I  believe,  be  found  more  correct  than 
theirs,  or,  at  all  events,  as  Sir  Benjamin  Backbite 
says  in  the  play,  "  more  circumstantial." 

I  prophesy,  then,  that,  in  the  year  2824,  accord- 
ing to  our  present  reckoning,  a  grand  national  Epic 
Poem,  worthy  to  be  compared  with  the  Iliad,  the 
^neid,  or  the  Jerusalem,  will  be  published  in 
London. 

Men  naturally  take  an  interest  in  the  adventures 
of  every  eminent  writer.  I  will,  therefore,  gratify 
the  laudable  curiosity,  which,  on  this  occasion,  will 
doubtless  be  universal,  by  prefixing  to  my  account  of 
the  poem  a  concise  memoir  of  the  poet. 

Richard  Quongti  will  be  born  at  Westminster  on 
the  1st  of  July,  2786.  He  will  be  the  younger  son  of 
the  younger  branch  of  one  of  the  most  respectable 
families  in  England.  He  will  be  lineally  descended 
from  Quongti,  the  famous  Chinese  liberal,  who,  after 
the  failure  of  the  heroic  attempt  of  his  party  to 
obtain  a  constitution  from  the  Emperor  Fim  Fam, 
will  take  refuge  in  England,  in  the  twenty-third 
century.  Here  his  descendants  will  obtain  consider- 
able note ;  and  one  branch  of  the  family  will  be 
raised  to  the  peerage. 

Richard,  however,  though  destined  to  exalt  his 
family  to  distinction  far  nobler  than  any  which 
wealth  or  titles  can  bestow,  will  be  born  to  a  very 
scanty  fortune.  He  will  display  in  his  early  youth 
such  striking   talents  as  will    attract   the   notice  of 
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Viscount  Quongti,  his  third  cousin,  then  secretary  of 
state  for  the  Steam  Department.  At  the  expense  of 
this  eminent  nobleman,  he  will  be  sent  to  prosecute 
his  studies  at  the  university  of  Tombuctoo.  To  that 
illustrious  seat  of  the  muses  all  the  ingenuous  youth 
of  every  country  will  then  be  attracted  by  the  high 
scientific  character  of  Professor  Quashaboo,  and  the 
eminent  literary  attainments  of  Professor  Kissey 
Kickey.  In  spite  of  this  formidable  competition, 
however,  Quongti  will  acquire  the  highest  honours 
in  every  department  of  knowledge,  and  will  obtain 
the  esteem  of  his  associates  by  his  amiable  and 
unaffected  manners.  The  guardians  of  the  young 
Duke  of  Carrington,  premier  peer  of  England,  and 
the  last  remaining  scion  of  the  ancient  and  illustrious 
house  of  Smith,  will  be  desirous  to  secure  so  able  an 
instructor  for  their  ward.  With  the  Duke,  Quongti 
will  perform  the  grand  tour,  and  visit  the  polished 
courts  of  Sydney  and  Capetown.  After  prevailing 
on  his  pupil,  with  great  difficulty,  to  subdue  a  violent 
and  imprudent  passion  which  he  had  conceived  for  a 
Hottentot  lady,  of  great  beauty  and  accomplishments 
indeed,  but  of  dubious  character,  he  will  travel  with 
him  to  the  United  States  of  America.  But  that  tre- 
mendous war  which  will  be  fatal  to  American  liberty 
will,  at  that  time,  be  raging  through  the  whole  fede- 
ration. At  New  York  the  travellers  will  hear  of  the 
final  defeat  and  death  of  the  illustrious  champion  of 
freedom,  Jonathan  Higginbottom,  and  of  the  eleva- 
tion of  Ebenezer  Hogsflesh  to  the  perpetual  Presi- 
dency. They  will  not  choose  to  proceed  in  a  journey 
which  would  expose  them  to  the  insults  of  that  brutal 
soldiery,  whose  cruelty  and  rapacity  will  have  devas- 
tated Mexico  and  Columbia,  and  now,  at  length, 
enslaved  their  own  country. 

On  their  return  to  England,  A.D.  2810,  the  death 
of  the  Duke  will  compel  his  preceptor  to  seek  for  a 
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subsistence  by  literary  labours.  His  fame  will  be 
raised  by  many  small  productions  of  considerable 
merit ;  and  he  will  at  last  obtain  a  permanent  place 
in  the  highest  class  of  writers  by  his  great  epic  poem. 

This  celebrated  work  will  become,  with  unex- 
ampled rapidity,  a  popular  favourite.  The  sale  will 
be  so  beneficial  to  the  author  that,  instead  of  going 
about  the  dirty  streets  on  his  velocipede,  he  will  be 
enabled  to  set  up  his  balloon. 

The  character  of  this  noble  poem  will  be  so  finely 
and  justly  given  in  the  Tombuctoo  Review  for  April 
2825,  that  I  cannot  refrain  from  translating  the  pas- 
sage. The  author  will  be  our  poet's  old  preceptor, 
Professor  Kissey  Kickey. 

"In  pathos,  in  splendour  of  language,  in  sweet- 
ness of  versification,  Mr.  Quongti  has  long  been 
considered  as  unrivalled.  In  his  exquisite  poem  on 
the  Ornithojynchus  Paradoxus  all  these  qualities  are 
displayed  in  their  greatest  perfection.  How  ex- 
quisitely does  that  work  arrest  and  embody  the 
undefined  and  vague  shadows  which  flit  over  an 
imaginative  mind  !  The  cold  worldling  may  not 
comprehend  it ;  but  it  will  find  a  response  in  the 
bosom  of  every  youthful  poet,  of  every  enthusiastic 
lover,  who  has  seen  an  OrnithoryncJms  Paradoxus  by 
moonlight.  But  we  were  yet  to  learn  that  he  pos- 
sessed the  comprehension,  the  judgment,  and  the 
fertility  of  mind  indispensable  to  the  epic  poet. 

"  It  is  difficult  to  conceive  a  plot  more  perfect 
than  that  of  the  '  Wellingtoniad.'  It  is  most  faithful 
to  the  manners  of  the  age  to  which  it  relates.  It 
preserves  exactly  all  the  historical  circumstances,  and 
interweaves  them  most  artfully  with  all  the  speciosa 
miracula  of  supernatural  agency." 

Thus  far  the  learned  Professor  of  Humanity  in 
the  university  of  Tombuctoo.  I  fear  that  the  critics 
of    our    time    will    form    an    opinion    diametrically 
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opposite  as  to  these  very  points.  Some  will,  I  fear, 
be  disgusted  by  the  machinery,  which  is  derived  from 
the  mythology  of  ancient  Greece.  I  can  only  say 
that,  in  the  twenty-ninth  century,  that  machinery 
will  be  universally  in  use  among  poets ;  and  that 
Quongti  will  use  it  partly  in  conformity  with  the 
general  practice,  and  partly  from  a  veneration,  per- 
haps excessive,  for  the  great  remains  of  classical 
antiquity,  which  will  then,  as  now,  be  assiduously 
read  by  every  man  of  education ;  though  Tom 
Moore's  songs  will  be  forgotten,  and  only  three 
copies  of  Lord  Byron's  works  will  exist :  one  in  the 
possession  of  King  George  the  Nineteenth,  one  in 
the  Duke  of  Carrington's  collection,  and  one  in  the 
library  of  the  British  Museum.  Finally,  should  any 
good  people  be  concerned  to  hear  that  Pagan  fictions 
will  so  long  retain  their  influence  over  literature,  let 
them  reflect  that,  as  the  Bishop  of  St.  David's  says 
in  his  "Proofs  of  the  Inspiration  of  the  Sibylline 
Verses,"  read  at  the  last  meeting  of  the  Royal 
Society  of  Literature,  "  at  all  events  a  Pagan  is  not  a 
Papist." 

Some  readers  of  the  present  day  may  think  that 
Quongti  is  by  no  means  entitled  to  the  compliments 
which  his  Negro  critic  pays  him  on  his  adherence  to 
the  historical  circumstances  of  the  time  in  which  he 
has  chosen  his  subject  ;  that,  where  he  introduces 
any  trait  of  our  manners,  it  is  in  the  wrong  place, 
and  that  he  confounds  the  customs  of  our  age  with 
those  of  much  more  remote  periods.  I  can  only 
say  that  the  charge  is  infinitely  more  applicable  to 
Homer,  Virgil  and  Tasso.  If,  therefore,  the  reader 
should  detect,  in  the  following  abstract  of  the  plot, 
any  little  deviation  from  strict  historical  accuracy, 
let  him  reflect  for  a  moment,  whether  Agamemnon 
would  not  have  found  as  much  to  censure  in  the 
Iliad,— Dido  in  the  ^Eneid,— or  Godfrey  in  the  Jeru- 
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salem.  Let  him  not  suffer  his  opinions  to  depend  on 
circumstances  which  cannot  possibly  affect  the  truth 
or  falsehood  of  the  representation.  If  it  be  impos- 
sible for  a  single  man  to  kill  hundreds  in  battle,  the 
impossibility  is  not  diminished  by  distance  of  time. 
If  it  be  as  certain  that  Rinaldo  never  disenchanted  a 
forest  in  Palestine  as  it  is  that  the  Duke  of  Welling- 
ton never  disenchanted  the  forest  of  Soignies,  can  we, 
as  rational  men,  tolerate  the  one  story  and  ridicule 
the  other  ?  Of  this,  at  least,  I  am  certain,  that  what- 
ever excuse  we  have  for  admiring  the  plots  of  those 
famous  poems  our  children  will  have  for  extolling 
that  of  the  "  Wellingtoniad." 

I  shall  proceed  to  give  a  sketch  of  the  narrative. 
The  subject  is  "  The  Reign  of  the  Hundred  Days." 

BOOK  I. 

The  poem  commences,  in  form,  with  a  solemn  pro- 
position of  the  subject.  Then  the  muse  is  invoked  to 
give  the  poet  accurate  information  as  to  the  causes 
of  so  terrible  a  commotion.  The  answer  to  this 
question,  being,  it  is  to  be  supposed,  the  joint  pro- 
duction of  the  poet  and  the  muse,  ascribes  the  event 
to  circumstances  which  have  hitherto  eluded  all  the 
research  of  political  writers,  namely,  the  influence  of 
the  god  Mars,  who,  we  are  told,  had  some  forty 
years  before  usurped  the  conjugal  rights  of  old 
Carlo  Buonaparte,  and  given  birth  to  Napoleon. 
By  his  incitement  it  was  that  the  emperor  with  his 
devoted  companions  was  now  on  the  sea,  returning 
to  his  ancient  dominions.  The  gods  were  at  present, 
fortunately  for  the  adventurer,  feasting  with  the 
Ethiopians,  whose  entertainments,  according  to  the 
ancient  custom  described  by  Homer,  they  annually 
attended,  with  the  same  sort  of  condescending  glut- 
tony which  now  carries  the  cabinet  to  Guildhall  on 
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the  9th  of  November.  Neptune  was,  in  consequence, 
absent  and  unable  to  prevent  the  enemy  of  his 
favourite  island  from  crossing  his  element,  Boreas, 
however,  who  had  his  abode  on  the  banks  of  the 
Russian  ocean,  and  who,  like  Thetis  in  the  Iliad, 
was  not  of  sufficient  quality  to  have  an  invitation  to 
Ethiopia,  resolves  to  destroy  the  armament  which 
brings  war  and  danger  to  his  beloved  Alexander. 
He  accordingly  raises  a  storm  which  is  most  power- 
fully described.  Napoleon  bewails  the  inglorious 
fate  for  which  he  seems  to  be  reserved.  "  Oh  !  thrice 
happy,"  says  he,  "  those  who  were  frozen  to  death  at 
Krasnoi,  or  slaughtered  at  Leipzic.  Oh,  Kutusoff, 
bravest  of  the  Russians,  wherefore  was  I  not  per- 
mitted to  fall  by  thy  victorious  sword  ?  "  He  then 
offers  a  prayer  to  iEolus,  and  vows  to  him  a  sacrifice 
of  a  black  ram.  In  consequence,  the  god  recalls  his 
turbulent  subject ;  the  sea  is  calmed  ;  and  the  ship 
anchors  in  the  port  of  Frejus.  Napoleon  and  Ber- 
trand,  who  is  always  called  the  faithful  Bertrand, 
land  to  explore  the  country  ;  Mars  meets  them  dis- 
guised as  a  lancer  of  the  guard,  wearing  the  cross  of 
the  legion  of  honour.  He  advises  them  to  apply  for 
necessaries  of  all  kinds  to  the  governor,  shows  them 
the  way,  and  disappears  with  a  strong  smell  of  gun- 
powder. Napoleon  makes  a  pathetic  speech,  and 
enters  the  governor's  house.  Here  he  sees  hanging 
up  a  fine  print  of  the  battle  of  Austerlitz,  himself  in 
the  foreground  giving  his  orders.  This  puts  him  in 
high  spirits ;  he  advances  and  salutes  the  governor, 
who  receives  him  most  loyally,  gives  him  an  enter- 
tainment, and,  according  to  the  usage  of  all  epic 
hosts,  insists  after  dinner  on  a  full  narration  of  all 
that  has  happened  to  him  since  the  battle  of  Leipzic. 
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BOOK   II. 

Napoleon  carries  his  narrative  from  the  battle  of 
Leipzic  to  his  abdication.  But,  as  we  shall  have  a 
great  quantity  of  fighting  on  our  hands,  I  think  it 
best  to  omit  the  details. 

BOOK  III. 

Napoleon  describes  his  sojourn  at  Elba,  and  his 
return  ;  how  he  was  driven  by  stress  of  weather  to 
Sardinia,  and  fought  with  the  harpies  there ;  how 
he  was  then  carried  southward  to  Sicily,  where  he 
generously  took  on  board  an  English  sailor,  whom  a 
man  of  war  had  unhappily  left  there,  and  who  was  in 
imminent  danger  of  being  devoured  by  the  Cyclops  ; 
how  he  landed  in  the  bay  of  Naples,  saw  the  Sibyl, 
and  descended  to  Tartarus  ;  how  he  held  a  long  and 
pathetic  conversation  with  Poniatowski,  whom  he 
found  wandering  unburied  on  the  banks  of  Styx  ; 
how  he  swore  to  give  him  a  splendid  funeral ;  how  he 
had  also  an  affectionate  interview  with  Desaix  ;  how 
Moreau  and  Sir  Ralph  Abercrombie  fled  at  the  sight 
of  him.  He  relates  that  he  then  re-embarked,  and 
met  with  nothing  of  importance  till  the  commence- 
ment of  the  storm  with  which  the  poem  opens. 

BOOK  IV. 

The  scene  changes  to  Paris.  Fame,  in  the  garb 
of  an  express,  brings  intelligence  of  the  landing  of 
Napoleon.  The  king  performs  a  sacrifice  :  but  the 
entrails  are  unfavourable ;  and  the  victim  is  without 
a  heart.  He  prepares  to  encounter  the  invader. 
A  young  captain  of  the  guard, — the  son  of  Maria 
Antoinette  by  Apollo, — in  the  shape  of  a  fiddler, 
rushes  in  to  tell  him  that  Napoleon  is  approaching 
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with  a  vast  army.  The  royal  forces  are  drawn  out 
for  battle.  Full  catalogues  are  given  of  the  regiments 
on  both  sides  ;  their  colonels,  lieutenant-colonels,  and 
uniform. 

BOOK  V. 

The  king  comes  forward  and  defies  Napoleon  to 
single  combat.  Napoleon  accepts  it.  Sacrifices  are 
offered.  The  ground  is  measured  by  Ney  and  Mac- 
donald.  The  combatants  advance.  Louis  snaps  his 
pistol  in  vain.  The  bullet  of  Napoleon,  on  the  con- 
trary, carries  off  the  tip  of  the  king's  ear.  Napoleon 
then  rushes  on  him  sword  in  hand.  But  Louis 
snatches  up  a  stone,  such  as  ten  men  of  those  de- 
generate days  will  be  unable  to  move,  and  hurls  it  at 
his  antagonist.  Mars  averts  it.  Napoleon  then  seizes 
Louis,  and  is  about  to  strike  a  fatal  blow,  when 
Bacchus  intervenes,  like  Venus  in  the  third  book  of 
the  Iliad,  bears  off  the  king  in  a  thick  cloud,  and  seats 
him  in  an  hotel  at  Lille,  with  a  bottle  of  Maraschino 
and  a  basin  of  soup  before  him.  Both  armies  instantly 
proclaim  Napoleon  emperor. 

BOOK  VI. 

Neptune,  returned  from  his  Ethiopian  revels,  sees 
with  rage  the  events  which  have  taken  place  in 
Europe.  He  flies  to  the  cave  of  Alecto,  and  drags 
out  the  fiend,  commanding  her  to  excite  universal 
hostility  against  Napoleon.  The  Fury  repairs  to 
Lord  Castlereagh ;  and,  as,  when  she  visited  Turnus, 
she  assumed  the  form  of  an  old  woman,  she  here 
appears  in  the  kindred  shape  of  Mr.  Vansittart,  and 
in  an  impassioned  address  exhorts  his  lordship  to 
war.  His  lordship,  like  Turnus,  treats  this  unwonted 
monitor  with  great  disrespect,  tells  him  that  he  is  an 
old  doting  fool,  and  advises  him  to  look  after  the 
ways  and  means,  and  leave  questions  of  peace  and 
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war  to  his  betters.  The  Fury  then  displays  all  her 
terrors.  The  neat  powdered  hair  bristles  up  into 
snakes ;  the  black  stockings  appear  clotted  with 
blood  ;  and,  brandishing  a  torch,  she  announces  her 
name  and  mission.  Lord  Castlereagh,  seized  with 
fury,  flies  instantly  to  the  Parliament,  and  recom- 
mends war  with  a  torrent  of  eloquent  invective.  All 
the  members  instantly  clamour  for  vengeance,  seize 
their  arms  which  are  hanging  round  the  walls  of  the 
house,  and  rush  forth  to  prepare  for  instant  hostilities. 

BOOK   VII. 

In  this  book  intelligence  arrives  at  London  of  the 
flight  of  the  Duchess  d'Angouleme  from  France.  It 
is  stated  that  this  heroine,  armed  from  head  to  foot, 
defended  Bordeaux  against  the  adherents  of  Napoleon, 
and  that  she  fought  hand  to  hand  with  Clausel,  and 
beat  him  down  with  an  enormous  stone.  Deserted 
by  her  followers,  she  at  last,  like  Turnus,  plunged, 
armed  as  she  was,  into  the  Garonne,  and  swam  to  an 
English  ship  which  lay  off  the  coast.  This  intelligence 
yet  more  inflames  the  English  to  war. 

A  yet  bolder  flight  than  any  which  has  been 
mentioned  follows.  The  Duke  of  Wellington  goes 
to  take  leave  of  the  duchess  ;  and  a  scene  passes 
quite  equal  to  the  famous  interview  of  Hector  and 
Andromache.  Lord  Douro  is  frightened  at  his 
father's  feather,  but  begs  for  his  epaulette. 

BOOK  VIII. 

Neptune,  trembling  for  the  event  of  the  war,  implores 
Venus,  who,  as  the  offspring  of  his  element,  naturally 
venerates  him,  to  procure  from  Vulcan  a  deadly  sword 
and  a  pair  of  unerring  pistols  for  the  Duke.  They 
are  accordingly  made  and  superbly  decorated.  The 
sheath  of  the  sword,  like  the  shield  of  Achilles,   is 
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carved,  in  exquisitely  fine  miniature,  with  scenes  from 
the  common  life  of  the  period  ;  a  dance  at  Almack's, 
a  boxing  match  at  the  Fives-court,  a  lord  mayor's 
procession,  and  a  man  hanging.  All  these  are  fully 
and  elegantly  described.  The  Duke  thus  armed 
hastens  to  Brussels. 

BOOK  IX. 

The  Duke  is  received  at  Brussels  by  the  King  of  the 
Netherlands  with  great  magnificence.  He  is  informed 
of  the  approach  of  the  armies  of  all  the  confederate 
kings.  The  poet,  however,  with  a  laudable  zeal  for 
the  glory  of  his  country,  completely  passes  over  the 
exploits  of  the  Austrians  in  Italy,  and  the  discussions 
of  the  congress.  England  and  France,  Wellington 
and  Napoleon,  almost  exclusively  occupy  his  atten- 
tion. Several  days  are  spent  at  Brussels  in  revelry. 
The  English  heroes  astonish  their  allies  by  exhibit- 
ing splendid  games,  similar  to  those  which  draw  the 
flower  of  the  British  aristocracy  to  Newmarket  and 
Moulsey  Hurst,  and  which  will  be  considered  by  our 
descendants  with  as  much  veneration  as  the  Olympian 
and  Isthmian  contests  by  classical  students  of  the 
present  time.  In  the  combat  of  the  cestus,  Shaw,  the 
life-guards-man,  vanquishes  the  Prince  of  Orange, 
and  obtains  a  bull  as  a  prize.  In  the  horse-race,  the 
Duke  of  Wellington  and  Lord  Uxbridge  ride  against 
each  other ;  the  Duke  is  victorious,  and  is  rewarded 
with  twelve  opera-girls.  On  the  last  day  of  the 
festivities,  a  splendid  dance  takes  place,  at  which  all 
the  heroes  attend. 

BOOK   X. 

Mars,  seeing  the  English  army  thus  inactive,  hastens 
to  rouse  Napoleon,  who,  conducted  by  Night  and 
Silence,  unexpectedly  attacks  the  Prussians.  The 
slaughter  is  immense.  Napoleon  kills  many  whose 
histories  and  families  are  happily  particularized.     He 
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slays  Herman,  the  craniologist,  who  dwelt  by  the 
linden-shadowed  Elbe,  and  measured  with  his  eye 
the  skulls  of  all  who  walked  through  the  streets  of 
Berlin.  Alas !  his  own  skull  is  now  cleft  by  the 
Corsican  sword.  Four  pupils  of  the  university  of 
Jena  advance  together  to  encounter  the  Emperor  ;  at 
four  blows  he  destroys  them  all,  Blucher  rushes  to 
arrest  the  devastation  ;  Napoleon  strikes  him  to  the 
ground,  and  is  on  the  point  of  killing  him,  but 
Gneisenau,  Ziethen,  Bulow,  and  all  the  other  heroes 
of  the  Prussian  army,  gather  round  him,  and  bear  the 
venerable  chief  to  a  distance  from  the  field.  The 
slaughter  is  continued  till  night.  In  the  meantime 
Neptune  has  despatched  Fame  to  bear  the  intelli- 
gence to  the  Duke,  who  is  dancing  at  Brussels.  The 
whole  army  is  put  in  motion.  The  Duke  of  Bruns- 
wick's horse  speaks  to  admonish  him  of  his  danger, 
but  in  vain. 

BOOK   XI. 

PiCTON,  the  Duke  of  Brunswick,  and  the  Prince  of 
Orange,  engage  Ney  at  Quatre  Bras,  Ney  kills  the 
Duke  of  Brunswick,  and  strips  him,  sending  his  belt 
to  Napoleon.  The  English  fall  back  on  Waterloo. 
Jupiter  calls  a  council  of  the  gods,  and  commands 
that  none  shall  interfere  on  either  side.  Mars  and 
Neptune  make  very  eloquent  speeches.  The  battle 
of  Waterloo  commences.  Napoleon  kills  Picton  and 
Delancy.  Ney  engages  Ponsonby  and  kills  him.  The 
Prince  of  Orange  is  wounded  by  Soult.  Lord  Ux- 
bridge  flies  to  check  the  carnage.  He  is  severely 
wounded  by  Napoleon,  and  only  saved  by  the  assist- 
ance of  Lord  Hill.  In  the  meantime  the  Duke 
makes  a  tremendous  carnage  among  the  French. 
He  encounters  General  Duhesme  and  vanquishes 
him,  but  spares  his  life.  He  kills  Toubert,  who 
kept   the   gaming-house   in   the    Palais    Royal,    and 
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Maronet,  who  loved  to  spend  whole  nights  in  drink- 
ing champagne.  Clerval,  who  had  been  hooted  from 
the  stage,  and  had  then  become  a  captain  in  the 
Imperial  Guard,  wished  that  he  had  still  continued  to 
face  the  more  harmless  enmity  of  the  Parisian  pit. 
But  Larrey,  the  son  of  Esculapius,  whom  his  father  had 
instructed  in  all  the  secrets  of  his  art,  and  who  was 
surgeon-general  of  the  French  army,  embraced  the 
knees  of  the  destroyer,  and  conjured  him  not  to  give 
death  to  one  whose  office  it  was  to  give  life.  The 
Duke  raised  him,  and  bade  him  live. 

But  we  must  hasten  to  the  close.  Napoleon 
rushes  to  encounter  Wellington.  Both  armies  stand 
in  mute  amaze.  The  heroes  fire  their  pistols  ;  that  of 
Napoleon  misses,  but  that  of  Wellington,  formed  by 
the  hand  of  Vulcan,  and  primed  by  the  Cyclops, 
wounds  the  Emperor  in  the  thigh.  He  flies,  and 
takes  refuge  among  his  troops.  The  flight  becomes 
promiscuous.  The  arrival  of  the  Prussians,  from  a 
motive  of  patriotism,  the  poet  completely  passes 
over. 

BOOK   XII. 

Things  are  now  hastening  to  the  catastrophe.  Na- 
poleon flies  to  London,  and,  seating  himself  on  the 
hearth  of  the  Regent,  embraces  the  household  gods, 
and  conjures  him,  by  the  venerable  age  of  George  the 
Third,  and  by  the  opening  perfections  of  the  Princess 
Charlotte,  to  spare  him.  The  Prince  is  inclined  to 
do  so  ;  when,  looking  on  his  breast,  he  sees  there  the 
belt  of  the  Duke  of  Brunswick.  He  instantly  draws 
his  sword,  and  is  about  to  stab  the  destroyer  of  his 
kinsman.  Piety  and  hospitality,  however,  restrain 
his  hand.  He  takes  a  middle  course,  and  condemns 
Napoleon  to  be  exposed  on  a  desert  island.  The 
King  of  France  re-enters  Paris  ;  and  the  poem  con- 
cludes. 
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ON  MITFORD'S  HISTORY  OF  GREECE. 
(November  1824.) 

This  is  a  book  which  enjoys  a  great  and  increasing 
popularity  :  but,  while  it  has  attracted  a  considerable 
share  of  the  public  attention,  it  has  been  little  noticed 
by  the  critics.  Mr.  Mitford  has  almost  succeeded  in 
mounting,  unperceived  by  those  whose  office  it  is  to 
watch  such  aspirants,  to  a  high  place  among  his- 
torians. He  has  taken  a  seat  on  the  dais  without 
being  challenged  by  a  single  seneschal.  To  oppose 
the  progress  of  his  fame  is  now  almost  a  hopeless 
enterprise.  Had  he  been  reviewed  with  candid 
severity,  when  he  had  published  only  his  first  volume, 
his  work  would  either  have  deserved  its  reputation, 
or  would  never  have  obtained  it.  "  Then,"  as  Indra 
says  of  Kehama,  "  then  was  the  time  to  strike."  The 
time  was  neglected  ;  and  the  consequence  is  that  Mr. 
Mitford,  like  Kehama,  has  laid  his  victorious  hand  on 
the  literary  Amreeta,  and  seems  about  to  taste  the 
precious  elixir  of  immortality.  I  shall  venture  to 
emulate  the  courage  of  the  honest  Glendoveer — 

"  When  now 
He  saw  the  Amreeta  in  Kehama's  hand, 
An  impulse  that  defied  all  self-command, 

In  that  extremity. 
Stung  him,  and  he  resolved  to  seize  the  cup, 
And  dare  the  Rajah's  force  in  Seeva's  sight. 
Forward  he  sprung  to  tempt  the  unequal  fray." 

In  plain  words,  I  shall  offer  a  few  considerations. 
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which  may  tend  to  reduce  an  overpraised  writer  to 
his  proper  level. 

The  principal  characteristic  of  this  historian,  the 
origin  of  his  excellencies  and  his  defects,  is  a  love  of 
singularity.  He  has  no  notion  of  going  with  a  multi- 
tude to  do  either  good  or  evil.  An  exploded  opinion, 
or  an  unpopular  person,  has  an  irresistible  charm  for 
him.  The  same  perverseness  may  be  traced  in  his 
diction.  His  style  would  never  have  been  elegant  ; 
but  it  might  at  least  have  been  manly  and  per- 
spicuous ;  and  nothing  but  the  most  elaborate  care 
could  possibly  have  made  it  so  bad  as  it  is.  It  is 
distinguished  by  harsh  phrases,  strange  collocations, 
occasional  solecisms,  frequent  obscurity,  and,  above 
all,  by  a  peculiar  oddity,  which  can  no  more  be 
described  than  it  can  be  overlooked.  Nor  is  this 
all.  Mr.  Mitford  piques  himself  on  spelling  better 
than  any  of  his  neighbours  ;  and  this  not  only  in 
ancient  names,  which  he  mangles  in  defiance  both  of 
custom  and  of  reason,  but  in  the  most  ordinary  words 
of  the  English  language.  It  is,  in  itself,  a  matter 
perfectly  indifferent  whether  we  call  a  foreigner  by 
the  name  which  he  bears  in  his  own  language,  or  by 
that  which  corresponds  to  it  in  ours  ;  whether  we  say 
Lorenzo  de  Medici,  or  Lawrence  de  Medici,  Jean 
Chauvin,  or  John  Calvin.  In  such  cases  established 
usage  is  considered  as  law  by  all  writers  except  Mr. 
Mitford.  If  he  were  always  consistent  with  himself, 
he  might  be  excused  for  sometimes  disagreeing  with 
his  neighbours  ;  but  he  proceeds  on  no  principle  but 
that  of  being  unlike  the  rest  of  the  world.  Every 
child  has  heard  of  Linnaeus  ;  therefore  Mr.  Mitford 
calls  him  Linne :  Rousseau  is  known  all  over  Europe 
as  Jean  Jacques  ;  therefore  Mr.  Mitford  bestows  on 
him  the  strange  appellation  of  John  James. 

Had  Mr.  Mitford  undertaken  a  history  of  any 
other   country   than    Greece,  this   propensity   would 
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have  rendered  his  work  useless  and  absurd.  His 
occasional  remarks  on  the  affairs  of  ancient  Rome 
and  of  modern  Europe  are  full  of  errors  :  but  he 
writes  of  times  with  respect  to  which  almost  every 
other  writer  has  been  in  the  wrong  ;  and,  therefore, 
by  resolutely  deviating  from  his  predecessors,  he  is 
often  in  the  right. 

Almost  all  the  modern  historians  of  Greece  have 
shown  the  grossest  ignorance  of  the  most  obvious 
phaenomena  of  human  nature.  In  their  representa- 
tions the  generals  and  statesmen  of  antiquity  are 
absolutely  divested  of  all  individuality.  They  are 
personifications ;  they  are  passions,  talents,  opinions, 
virtues,  vices,  but  not  men.  Inconsistency  is  a  thing 
of  which  these  writers  have  no  notion.  That  a  man 
may  have  been  liberal  in  his  youth  and  avaricious  in 
his  age,  cruel  to  one  enemy  and  merciful  to  another, 
is  to  them  utterly  inconceivable.  If  the  facts  be 
undeniable,  they  suppose  some  strange  and  deep 
design,  in  order  to  explain  what,  as  every  one  who 
has  observed  his  own  mind  knows,  needs  no  ex- 
planation at  all.  This  is  a  mode  of  writing  very 
acceptable  to  the  multitude  who  have  always  been 
accustomed  to  make  gods  and  daemons  out  of  men 
very  little  better  or  worse  than  themselves  ;  but  it 
appears  contemptible  to  all  who  have  watched  the 
changes  of  human  character — to  all  who  have  ob- 
served the  influence  of  time,  of  circumstances,  and 
of  associates,  on  mankind — to  all  who  have  seen  a 
hero  in  the  gout,  a  democrat  in  the  church,  a  pedant 
in  love,  or  a  philosopher  in  liquor.  This  practice  of 
painting  in  nothing  but  black  and  white  is  unpar- 
donable even  in  the  drama.  It  is  the  great  fault  of 
Alfieri  ;  and  how  much  it  injures  the  effect  of  his 
compositions  will  be  obvious  to  every  one  who  will 
compare  his  Rosmunda  with  the  Lady  Macbeth  of 
Shakspeare.     The  one  is  a  wicked  woman  ;  the  other 
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is  a  fiend.  Her  only  feeling  is  hatred  ;  all  her  words 
are  curses.  We  are  at  once  shocked  and  fatigued  by 
the  spectacle  of  such  raving  cruelty,  excited  by  no 
provocation,  repeatedly  changing  its  object,  and  con- 
stant in  nothing  but  in  its  inextinguishable  thirst  for 
blood. 

In  history  this  error  is  far  more  disgraceful.  In- 
deed, there  is  no  fault  which  so  completely  ruins  a 
narrative  in  the  opinion  of  a  judicious  reader.  We 
know  that  the  line  of  demarcation  between  good  and 
bad  men  is  so  faintly  marked  as  often  to  elude  the 
most  careful  investigation  of  those  who  have  the  best 
opportunities  for  judging.  Public  men,  above  all,  are 
surrounded  with  so  many  temptations  and  difficulties 
that  some  doubt  must  almost  always  hang  over  their 
real  dispositions  and  intentions.  The  lives  of  Pym, 
Cromwell,  Monk,  Clarendon,  Marlborough,  Burnet, 
Walpole,  are  well  known  to  us.  We  are  acquainted 
with  their  actions,  their  speeches,  their  writings  ;  we 
have  abundance  of  letters  and  well-authenticated 
anecdotes  relating  to  them  :  yet  what  candid  man 
will  venture  very  positively  to  say  which  of  them 
were  honest  and  which  of  them  were  dishonest  men  ? 
It  appears  easier  to  pronounce  decidedly  upon  the 
great  characters  of  antiquity,  not  because  we  have 
greater  means  of  discovering  truth,  but  simply  be- 
cause we  have  less  means  of  detecting  error.  The 
modern  historians  of  Greece  have  forgotten  this. 
Their  heroes  and  villains  are  as  consistent  in  all 
their  sayings  and  doings  as  the  cardinal  virtues  and 
the  deadly  sins  in  an  allegory.  We  should  as  soon 
expect  a  good  action  from  giant  Slay-good  in  Bunyan 
as  from  Dionysius ;  and  a  crime  of  Epaminondas 
would  seem  as  incongruous  as  a  faux-pas  of  the 
grave  and  comely  damsel,  called  Discretion,  who 
answered  the  bell  at  the  door  of  the  house  Beautiful. 

This  error  was   partly  the  cause  and  partly  the 
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effect  of  the  high  estimation  in  which  the  later  ancient 
writers  have  been  held  by  modern  scholars.  Those 
French  and  English  authors  who  have  treated  of  the 
affairs  of  Greece  have  generally  turned  with  contempt 
from  the  simple  and  natural  narrations  of  Thucydides 
and  Xenophon  to  the  extravagant  representations  of 
Plutarch,  Diodorus,  Curtius,  and  other  romancers  of 
the  same  class, — men  who  described  military  opera- 
tions without  ever  having  handled  a  sword,  and  ap- 
plied to  the  seditions  of  little  republics  speculations 
formed  by  observation  on  an  empire  which  covered 
half  the  known  world.  Of  liberty  they  knew  nothing. 
It  was  to  them  a  great  mystery, — a  superhuman  en- 
joyment. They  ranted  about  liberty  and  patriotism, 
from  the  same  cause  which  leads  monks  to  talk  more 
ardently  than  other  men  about  love  and  women.  A 
wise  man  values  political  liberty,  because  it  secures 
the  persons  and  the  possessions  of  citizens  ;  because 
it  tends  to  prevent  the  extravagance  of  rulers,  and  the 
corruption  of  judges  ;  because  it  gives  birth  to  useful 
sciences  and  elegant  arts  ;  because  it  excites  the  in- 
dustry and  increases  the  comforts  of  all  classes  of 
society.  These  theorists  imagined  that  it  possessed 
something  eternally  and  intrinsically  good,  distinct 
from  the  blessings  which  it  generally  produced.  They 
considered  it  not  as  a  means  but  as  an  end  ;  an  end 
to  be  attained  at  any  cost.  Their  favourite  heroes 
are  those  who  have  sacrificed,  for  the  mere  name  of 
freedom,  the  prosperity — the  security — the  justice — 
from  which  freedom  derives  its  value. 

There  is  another  remarkable  characteristic  of  these 
writers,  in  which  their  modern  worshippers  have  care- 
fully imitated  them, — a  great  fondness  for  good 
stories.  The  most  established  facts,  dates,  and  cha- 
racters are  never  suffered  to  come  into  competition 
with  a  splendid  saying,  or  a  romantic  exploit.  The 
early   historians    have    left    us    natural    and    simple 
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descriptions  of  the  great  events  which  they  witnessed, 
and  the  great  men  with  whom  they  associated.  When 
we  read  the  account  which  Plutarch  and  Rollin  have 
given  of  the  same  period,  we  scarcely  know  our  old 
acquaintance  again  ;  we  are  utterly  confounded  by 
the  melodramatic  effect  of  the  narration,  and  the 
sublime  coxcombry  of  the  characters. 

These  are  the  principal  errors  into  which  the  pre- 
decessors of  Mr.  Mitford  have  fallen  ;  and  from  most 
of  these  he  is  free.  His  faults  are  of  a  completely 
different  description.  It  is  to  be  hoped  that  the 
students  of  history  may  now  be  saved,  like  Dorax  in 
Dryden's  play,  by  swallowing  two  conflicting  poisons, 
each  of  which  may  serve  as  an  antidote  to  the  other. 

The  first  and  most  important  difference  between 
Mr.  Mitford  and  those  who  have  preceded  him  is  in 
his  narration.  Here  the  advantage  lies,  for  the  most 
part,  on  his  side.  His  principle  is  to  follow  the  con- 
temporary historians,  to  look  with  doubt  on  all  state- 
ments which  are  not  in  some  degree  confirmed  by 
them,  and  absolutely  to  reject  all  which  are  contra- 
dicted by  them.  While  he  retains  the  guidance  of 
some  writer  in  whom  he  can  place  confidence,  he  goes 
on  excellently.  When  he  loses  it,  he  falls  to  the 
level,  or  perhaps  below  the  level,  of  the  writers  whom 
he  so  much  despises  :  he  is  as  absurd  as  they,  and 
very  much  duller.  It  is  really  amusing  to  observe 
how  he  proceeds  with  his  narration  when  he  has  no 
better  authority  than  poor  Diodorus.  He  is  com- 
pelled to  relate  something ;  yet  he  believes  nothing. 
He  accompanies  every  fact  with  a  long  statement 
of  objections.  His  account  of  the  administration  of 
Dionysius  is  in  no  sense  a  history.  It  ought  to  be 
entitled — "  Historic  doubts  as  to  certain  events,  alleged 
to  have  taken  place  in  Sicily." 

This  scepticism,  however,  like  that  of  some  great 
legal  characters  almost  as  sceptical  as  himself,  vanishes 
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whenever  his  political  partialities  interfere.  He  is  a 
vehement  admirer  of  tyranny  and  oligarchy,  and  con- 
siders no  evidence  as  feeble  which  can  be  brought 
forward  in  favour  of  those  forms  of  government. 
Democracy  he  hates  with  a  perfect  hatred,  a  hatred 
which,  in  the  first  volume  of  his  history,  appears  only 
in  his  episodes  and  reflections,  but  which,  in  those 
parts  where  he  has  less  reverence  for  his  guides,  and 
can  venture  to  take  his  own  way,  completely  distorts 
even  his  narration. 

In  taking  up  these  opinions,  I  have  no  doubt  that 
Mr.  Mitford  was  influenced  by  the  same  love  of  singu- 
larity which  led  him  to  spell  island  without  an  s,  and 
to  place  two  dots  over  the  last  letter  of  idea.  In 
truth,  preceding  historians  have  erred  so  monstrously 
on  the  other  side  that  even  the  worst  parts  of  Mr. 
Mitford's  book  may  be  useful  as  a  corrective.  For  a 
young  gentleman  who  talks  much  about  his  country, 
tyrannicide,  and  Epaminondas,  this  work,  diluted  in 
a  sufficient  quantity  of  Rollin  and  Barthelemi,  may  be 
a  very  useful  remedy. 

The  errors  of  both  parties  arise  from  an  ignorance 
or  a  neglect  of  the  fundamental  principles  of  political 
science.  The  writers  on  one  side  imagine  popular 
government  to  be  always  a  blessing  ;  Mr.  Mitford 
omits  no  opportunity  of  assuring  us  that  it  is  always 
a  curse.  The  fact  is,  that  a  good  government,  like  a 
good  coat,  is  that  which  fits  the  body  for  which  it  is 
designed.  A  man  who,  upon  abstract  principles,  pro- 
nounces a  constitution  to  be  good,  without  an  exact 
knowledge  of  the  people  who  are  to  be  governed  by 
it,  judges  as  absurdly  as  a  tailor  who  should  measure 
the  Belvidere  Apollo  for  the  clothes  of  all  his  cus- 
tomers. The  demagogues  who  wished  to  see  Portugal 
a  republic,  and  the  wise  critics  who  revile  the  Vir- 
ginians for  not  having  instituted  a  peerage,  appear 
equally  ridiculous  to  all  men  of  sense  and  candour. 
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That  is  the  best  government  which  desires  to 
make  the  people  happy,  and  knows  how  to  make 
them  happy.  Neither  the  inclination  nor  the  know- 
ledge will  suffice  alone ;  and  it  is  difficult  to  find  them 
together. 

Pure  democracy,  and  pure  democracy  alone,  satis- 
fies the  former  condition  of  this  great  problem.  That 
the  governors  may  be  solicitous  only  for  the  interests 
of  the  governed,  it  is  necessary  that  the  interests  of 
the  governors  and  the  governed  should  be  the  same. 
This  cannot  be  often  the  case  where  power  is  en- 
trusted to  one  or  to  a  few.  The  privileged  part  of  the 
community  will  doubtless  derive  a  certain  degree  of 
advantage  from  the  general  prosperity  of  the  state ; 
but  they  will  derive  a  greater  from  oppression  and 
exaction.  The  king  will  desire  an  useless  war  for  his 
glory,  or  d,  parc-aux-cerfs  for  his  pleasure.  The  nobles 
will  demand  monopolies  and  lettres-de-cachet.  In  pro- 
portion as  the  number  of  governors  is  increased  the 
evil  is  diminished.  There  are  fewer  to  contribute, 
and  more  to  receive.  The  dividend  which  each  can 
obtain  of  the  public  plunder  becomes  less  and  less 
tempting.  But  the  interests  of  the  subjects  and  the 
rulers  never  absolutely  coincide  till  the  subjects 
themselves  become  the  rulers,  that  is,  till  the  govern- 
ment be  either  immediately  or  mediately  democratical. 

But  this  is  not  enough.  "  Will  without  power," 
said  the  sagacious  Casimir  to  Milor  Beefington,  "  is 
like  children  playing  at  soldiers."  The  people  will 
always  be  desirous  to  promote  their  own  interests  ;  but 
it  may  be  doubted  whether,  in  any  community,  they 
were  ever  sufficiently  educated  to  understand  them. 
Even  in  this  island,  where  the  multitude  have  long 
been  better  informed  than  in  any  other  part  of 
Europe,  the  rights  of  the  many  have  generally  been 
asserted  against  themselves  by  the  patriotism  of  the 
few.     Free  trade,  one  of  the  greatest  blessings  which 
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a  government  can  confer  on  a  people,  is  in  almost 
every  country  unpopular.  It  may  be  well  doubted, 
whether  a  liberal  policy  with  regard  to  our  commer- 
cial relations  would  find  any  support  from  a  Parlia- 
ment elected  by  universal  suffrage.  The  republicans 
on  the  other  side  of  the  Atlantic  have  recently 
adopted  regulations  of  which  the  consequences  will, 
before  long,  show  us, 

"  How  nations  sink,  by  darling  schemes  oppressed, 
When  vengeance  listens  to  the  fool's  request." 

The  people  are  to  be  governed  for  their  own  good  ; 
and,  that  they  may  be  governed  for  their  own  good, 
they  must  not  be  governed  by  their  own  ignorance. 
There  are  countries  in  which  it  would  be  as  absurd 
to  establish  popular  government  as  to  abolish  all  the 
restraints  in  a  school,  or  to  untie  all  the  strait-waist- 
coats in  a  madhouse. 

Hence  it  may  be  concluded  that  the  happiest  state 
of  society  is  that  in  which  supreme  power  resides  in 
the  whole  body  of  a  well-informed  people.  This  is 
an  imaginary,  perhaps  an  unattainable,  state  of  things. 
Yet,  in  some  measure,  we  may  approximate  to  it ; 
and  he  alone  deserves  the  name  of  a  great  statesman, 
whose  principle  it  is  to  extend  the  power  of  the  people 
in  proportion  to  the  extent  of  their  knowledge,  and  to 
give  them  every  facility  for  obtaining  such  a  degree 
of  knowledge  as  may  render  it  safe  to  trust  them  with 
absolute  power.  In  the  meantime,  it  is  dangerous  to 
praise  or  condemn  constitutions  in  the  abstract ;  since, 
from  the  despotism  of  St.  Petersburg  to  the  demo- 
cracy of  Washington,  there  is  scarcely  a  form  of 
government  which  might  not,  at  least  in  some  hypo- 
thetical case,  be  the  best  possible. 

If,  however,  there  be  any  form  of  government 
which  in  all  ages  and  all  nations  has  always  been, 
and  must  always  be,  pernicious,  it  is  certainly  that 
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which  Mr.  Mitford,  on  his  usual  principle  of  being 
wiser  than  all  the  rest  of  the  world,  has  taken  under 
his  especial  patronage  —  pure  oligarchy.  This  is 
closely,  and  indeed  inseparably,  connected  with 
another  of  his  eccentric  tastes,  a  marked  partiality 
for  Lacedaemon,  and  a  dislike  of  Athens.  Mr.  Mit- 
ford's book  has,  I  suspect,  rendered  these  sentiments 
in  some  degree  popular  ;  and  I  shall,  therefore,  exa- 
mine them  at  some  length. 

The  shades  in  the  Athenian  character  strike  the 
eye  more  rapidly  than  those  in  the  Lacedaemonian  : 
not  because  they  are  darker,  but  because  they  are 
on  a  brighter  ground.  The  law  of  ostracism  is  an 
instance  of  this.  Nothing  can  be  conceived  more 
odious  than  the  practice  of  punishing  a  citizen,  sim- 
ply and  professedly,  for  his  eminence  ; — and  nothing 
in  the  institutions  of  Athens  is  more  frequently  or 
more  justly  censured.  Lacedsemon  was  free  from 
this.  And  why  ?  Lacedaemon  did  not  need  it.  Oli- 
garchy is  an  ostracism  of  itself, — an  ostracism  not 
occasional,  but  permanent, — not  dubious,  but  certain. 
Her  laws  prevented  the  development  of  merit,  instead 
of  attacking  its  maturity.  They  did  not  cut  down 
the  plant  in  its  high  and  palmy  state,  but  cursed  the 
soil  with  eternal  sterility.  In  spite  of  the  law  of 
ostracism,  Athens  produced,  within  a  hundred  and 
fifty  years,  the  greatest  public  men  that  ever  existed. 
Whom  had  Sparta  to  ostracize?  She  produced,  at 
most,  four  eminent  men,  Brasidas,  Gylippus,  Lysander, 
and  Agesilaus.  Of  these,  not  one  rose  to  distinc- 
tion within  her  jurisdiction.  It  was  only  when  they 
escaped  from  the  region  within  which  the  influence 
of  aristocracy  withered  every  thing  good  and  noble, 
it  was  only  when  they  ceased  to  be  Lacedemonians, 
that  they  became  great  men.  Brasidas,  among  the 
cities  of  Thrace,  was  strictly  a  democratical  leader, 
the  favourite  minister  and  general  of  the  people.    The 
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same  may  be  said  of  Gylippus,  at  Syracuse.  Lysan- 
der,  in  the  Hellespont,  and  Agesilaus,  in  Asia,  were 
liberated  for  a  time  from  the  hateful  restraints  im- 
posed by  the  constitution  of  Lycurgus.  Both  acquired 
fame  abroad  ;  and  both  returned  to  be  watched  and 
depressed  at  home.  This  is  not  peculiar  to  Sparta. 
Oligarchy,  wherever  it  has  existed,  has  always  stunted 
the  growth  of  genius.  Thus  it  was  at  Rome,  till  about 
a  century  before  the  Christian  era  :  we  read  of  abund- 
ance of  consuls  and  dictators  who  won  battles,  and 
enjoyed  triumphs  ;  but  we  look  in  vain  for  a  single 
man  of  the  first  order  of  intellect, — for  a  Pericles,  a 
Demosthenes,  or  a  Hannibal.  The  Gracchi  formed 
a  strong  democratical  party  ;  Marius  revived  it  ; 
the  foundations  of  the  old  aristocracy  were  shaken  ; 
and  two  generations  fertile  in  really  great  men 
appeared. 

Venice  is  a  still  more  remarkable  instance  :  in  her 
history  we  see  nothing  but  the  state  :  aristocracy  had 
destroyed  every  seed  of  genius  and  virtue.  Her  do- 
minion was  like  herself,  lofty  and  magnificent,  but 
founded  on  filth  and  weeds.  God  forbid  that  there 
should  ever  again  exist  a  powerful  and  civilized  state, 
which,  after  existing  through  thirteen  hundred  event- 
ful years,  shall  not  bequeath  to  mankind  the  memory 
of  one  great  name  or  one  generous  action. 

Many  writers,  and  Mr.  Mitford  among  the  number, 
have  admired  the  stability  of  the  Spartan  institutions ; 
in  fact,  there  is  little  to  admire,  and  less  to  approve. 
Oligarchy  is  the  weakest  and  the  most  stable  of 
governments  ;  and  it  is  stable  because  it  is  weak.  It 
has  a  sort  of  valetudinarian  longevity ;  it  lives  in 
the  balance  of  Sanctorius  ;  it  takes  no  exercise,  it 
exposes  itself  to  no  accident ;  it  is  seized  with  an 
hypochondriac  alarm  at  every  new  sensation  ;  it 
trembles  at  every  breath  ;  it  lets  blood  for  every 
inflammation  :    and   thus,   without   ever  enjoying   a 
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day  of  health  or  pleasure,  drags  on  its  existence  to 
a  doting  and  debilitated  old  age. 

The  Spartans  purchased  for  their  government  a 
prolongation  of  its  existence  by  the  sacrifice  of  happi- 
ness at  home  and  dignity  abroad.  They  cringed  to 
the  powerful  ;  they  trampled  on  the  weak ;  they 
massacred  their  Helots  ;  they  betrayed  their  allies  ; 
they  contrived  to  be  a  day  too  late  for  the  battle  of 
Marathon  ;  they  attempted  to  avoid  the  battle  of 
Salamis  ;  they  suffered  the  Athenians,  to  whom  they 
owed  their  lives  and  liberties,  to  be  a  second  time 
driven  from  their  country  by  the  Persians,  that  they 
might  finish  their  own  fortifications  on  the  Isthmus  ; 
they  attempted  to  take  advantage  of  the  distress  to 
which  exertions  in  their  cause  had  reduced  their  pre- 
servers, in  order  to  make  them  their  slaves  ;  they 
strove  to  prevent  those  who  had  abandoned  their 
walls  to  defend  them,  from  rebuilding  them  to  de- 
fend themselves  ;  they  commenced  the  Peloponnesian 
war  in  violation  of  their  engagements  with  Athens ; 
they  abandoned  it  in  violation  of  their  engagements 
with  their  allies  ;  they  gave  up  to  the  sword  whole 
cities  which  had  placed  themselves  under  their  pro- 
tection ;  they  bartered,  for  advantages  confined  to 
themselves,  the  interest,  the  freedom,  and  the  lives 
of  those  who  had  served  them  most  faithfully  ;  they 
took  with  equal  complacency,  and  equal  infamy,  the 
stripes  of  Elis  and  the  bribes  of  Persia  ;  they  never 
showed  either  resentment  or  gratitude ;  they  abstained 
from  no  injury;  and  they  revenged  none.  Above  all, 
they  looked  on  a  citizen  who  served  them  well  as 
their  deadliest  enemy.  These  are  the  arts  which 
protract  the  existence  of  governments. 

Nor  were  the  domestic  institutions  of  Lacedaemon 
less  hateful  or  less  contemptible  than  her  foreign 
policy.  A  perpetual  interference  with  every  part  of 
the  system  of  human  life,  a  constant  struggle  against 
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nature  and  reason,  characterized  all  her  laws.  To 
violate  even  prejudices  which  have  taken  deep  root 
in  the  minds  of  a  people  is  scarcely  expedient ;  to 
think  of  extirpating  natural  appetites  and  passions  is 
frantic  :  the  external  symptoms  may  be  occasionally 
repressed  ;  but  the  feeling  still  exists,  and,  debarred 
from  its  natural  objects,  preys  on  the  disordered  mind 
and  body  of  its  victim.  Thus  it  is  in  convents — thus 
it  is  among  ascetic  sects — thus  it  was  among  the 
Lacedaemonians.  Hence  arose  that  madness,  or 
violence  approaching  to  madness,  which,  in  spite  of 
every  external  restraint,  often  appeared  among  the 
most  distinguished  citizens  of  Sparta.  Cleomenes 
terminated  his  career  of  raving  cruelty  by  cutting 
himself  to  pieces.  Pausanias  seems  to  have  been 
absolutely  insane :  he  formed  a  hopeless  and  pro- 
fligate scheme ;  he  betrayed  it  by  the  ostentation  of 
his  behaviour,  and  the  imprudence  of  his  measures  ; 
and  he  alienated,  by  his  insolence,  all  who  might  have 
served  or  protected  him.  Xenophon,  a  warm  ad- 
mirer of  Lacedaemon,  furnishes  us  with  the  strongest 
evidence  to  this  effect.  It  is  impossible  not  to  ob- 
serve the  brutal  and  senseless  fury  which  characterizes 
almost  every  Spartan  with  whom  he  was  connected. 
Clearchus  nearly  lost  his  life  by  his  cruelty.  Chiri- 
sophus  deprived  his  army  of  the  services  of  a  faithful 
guide  by  his  unreasonable  and  ferocious  severity. 
But  it  is  needless  to  multiply  instances.  Lycurgus, 
Mr.  Mitford's  favourite  legislator,  founded  his  whole 
system  on  a  mistaken  principle.  He  never  considered 
that  governments  were  made  for  men,  and  not  men 
for  governments.  Instead  of  adapting  the  constitu- 
tion to  the  people,  he  distorted  the  minds  of  the 
people  to  suit  the  constitution,  a  scheme  worthy  of 
the  Laputan  Academy  of  Projectors.  And  this  ap- 
pears to  Mr.  Mitford  to  constitute  his  peculiar  title 
to  admiration.      Hear    himself :    "  What  to  modern 
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eyes  most  strikingly  sets  that  extraordinary  man 
above  all  other  legislators  is,  that  in  so  many  circum- 
stances, apparently  out  of  the  reach  of  law,  he  con- 
trolled and  formed  to  his  own  mind  the  wills  and 
habits  of  his  people."  I  should  suppose  that  this 
gentleman  had  the  advantage  of  receiving  his  educa- 
tion under  the  ferula  of  Dr.  Pangloss  ;  for  his  meta- 
physics are  clearly  those  of  the  castle  of  Thunder- 
ten-tronckh  :  "  Remarquez  bien  que  les  nez  ont  et6 
faits  pour  porter  des  lunettes,  aussi  avons  nous  des 
lunettes.  Les  jambes  sont  visiblement  instituees 
pour  etre  chaussees,  et  nous  avons  des  chausses.  Les 
cochons  etant  faits  pour  etre  manges,  nous  mangeons 
du  pore  toute  I'annee." 

At  Athens  the  laws  did  not  constantly  interfere 
with  the  tastes  of  the  people.  The  children  were 
not  taken  from  their  parents  by  that  universal  step- 
mother, the  state.  They  were  not  starved  into 
thieves,  or  tortured  into  bullies  ;  there  was  no  esta- 
blished table  at  which  every  one  must  dine,  no 
established  style  in  which  every  one  must  converse. 
An  Athenian  might  eat  whatever  he  could  afford  to 
buy,  and  talk  as  long  as  he  could  find  people  to 
listen.  The  government  did  not  tell  the  people  what 
opinions  they  were  to  hold,  or  what  songs  they  were 
to  sing.  Freedom  produced  excellence.  Thus  philo- 
sophy took  its  origin.  Thus  were  produced  those 
models  of  poetry,  of  oratory,  and  of  the  arts,  which 
scarcely  fall  short  of  the  standard  of  ideal  excellence. 
Nothing  is  more  conducive  to  happiness  than  the  free 
exercise  of  the  mind  in  pursuits  congenial  to  it.  This 
happiness,  assuredly,  was  enjoyed  far  more  at  Athens 
than  at  Sparta.  The  Athenians  are  acknowledged 
even  by  their  enemies  to  have  been  distinguished, 
in  private  life,  by  their  courteous  and  amiable  de- 
meanour. Their  levity,  at  least,  was  better  than  .Spar- 
tan sullenness,  and  their  impertinence,  than  Spartan 
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insolence.  Even  in  courage  it  may  be  questioned 
whether  they  were  inferior  to  the  Lacedaemonians. 
The  great  Athenian  historian  has  reported  a  re- 
markable observation  of  the  great  Athenian  minister. 
Pericles  maintained  that  his  countrymen,  without 
submitting  to  the  hardships  of  a  Spartan  education, 
rivalled  all  the  achievements  of  Spartan  valour,  and 
that  therefore  the  pleasures  and  amusements  which 
they  enjoyed  were  to  be  considered  as  so  much  clear 
gain.  The  infantry  of  Athens  was  certainly  not 
equal  to  that  of  Lacedaemon  ;  but  this  seems  to  have 
been  caused  merely  by  want  of  practice  :  the  attention 
of  the  Athenians  was  diverted  from  the  discipline  of 
the  phalanx  to  that  of  the  trireme.  The  Lacedaemo- 
nians, in  spite  of  all  their  boasted  valour,  were,  from 
the  same  cause,  timid  and  disorderly  in  naval  action. 

But  we  are  told  that  crimes  of  great  enormity 
were  perpetrated  by  the  Athenian  Government,  and 
the  democracies  under  its  protection.  It  is  true  that 
Athens  too  often  acted  up  to  the  full  extent  of  the 
laws  of  war,  in  an  age  when  those  laws  had  not  been 
mitigated  by  causes  which  have  operated  in  later 
times.  This  accusation  is,  in  fact,  com.mon  to  Athens, 
to  Lacedaemon,  to  all  the  states  of  Greece,  and  to  all 
states  similarly  situated.  Where  communities  are 
very  large,  the  heavier  evils  of  war  are  felt  but  by 
few.  The  plough-boy  sings,  the  spinning-wheel  turns 
round,  the  wedding-day  is  fixed,  whether  the  last 
battle  were  lost  or  won.  In  little  states  it  cannot  be 
thus  ;  every  man  feels  in  his  own  property  and  person 
the  effect  of  a  war.  Every  man  is  a  soldier,  and  a 
soldier  fighting  for  his  nearest  interests.  His  own 
trees  have  been  cut  down — his  own  corn  has  been 
burnt — his  own  house  has  been  pillaged — his  own 
relations  have  been  killed.  How  can  he  entertain 
towards  the  enemies  of  his  country  the  same  feelings 
with  one  who  has  suffered  nothing  from  them,  except 
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perhaps  the  addition  of  a  small  sum  to  the  taxes 
which  he  pays  ?  Men  in  such  circumstances  cannot 
be  generous.  They  have  too  much  at  stake.  It  is 
when  they  are,  if  I  may  so  express  myself,  playing 
for  love,  it  is  when  war  is  a  mere  game  at  chess, 
it  is  when  they  are  contending  for  a  remote  colony, 
a  frontier  town,  the  honours  of  a  flag,  a  salute,  or  a 
title,  that  they  can  make  fine  speeches,  and  do  good 
offices  to  their  enemies.  The  Black  Prince  waited 
behind  the  chair  of  his  captive  ;  Villars  interchanged 
repartees  with  Eugene  ;  George  the  Second  sent  con- 
gratulations to  Louis  the  Fifteenth,  during  a  war, 
upon  occasion  of  his  escape  from  the  attempt  of 
Damien  :  and  these  things  are  fine  and  generous,  and 
very  gratifying  to  the  author  of  the  Broad  Stone  of 
Honour,  and  all  the  other  wise  men  who  think,  like 
him,  that  God  made  the  world  only  for  the  use  of 
gentlemen.  But  they  spring  in  general  from  utter 
heartlessness.  No  war  ought  ever  to  be  undertaken 
but  under  circumstances  which  render  all  interchange 
of  courtesy  between  the  combatants  impossible.  It 
is  a  bad  thing  that  men  should  hate  each  other ;  but 
it  is  far  worse  that  they  should  contract  the  habit  of 
cutting  one  another's  throats  without  hatred.  War 
is  never  lenient,  but  where  it  is  wanton  ;  when  men 
are  compelled  to  fight  in  self-defence,  they  must  hate 
and  avenge :  this  may  be  bad  ;  but  it  is  human 
nature  ;  it  is  the  clay  as  it  came  from  the  hand  of  the 
potter. 

It  is  true  that  among  the  dependencies  of  Athens 
seditions  assumed  a  character  more  ferocious  than 
even  in  France,  during  the  reign  of  terror — the 
accursed  Saturnalia  of  an  accursed  bondage.  It  is 
true  that  in  Athens  itself,  where  such  convulsions 
were  scarcely  known,  the  condition  of  the  higher 
orders  was  disagreeable  ;  that  they  were  compelled 
to  contribute  large  sums  for  the  service  or  the  amuse- 


On  Mitford's  History  of  Greece      381 

ment  of  the  public  ;  and  that  they  were  sometimes 
harassed  by  vexatious  informers.  Whenever  such 
cases  occur,  Mr.  Mitford's  scepticism  vanishes.  The 
"  if,"  the  "  but,"  the  "  it  is  said,"  the  "  if  we  may 
beHeve,"  with  which  he  quaHfies  every  charge  against 
a  tyrant  or  an  aristocracy,  are  at  once  abandoned. 
The  blacker  the  story,  the  firmer  is  his  belief ;  and  he 
never  fails  to  inveigh  with  hearty  bitterness  against 
democracy  as  the  source  of  every  species  of  crime. 

The  Athenians,  I  believe,  possessed  more  liberty 
than  was  good  for  them.  Yet  I  will  venture  to  assert 
that,  while  the  splendour,  the  intelligence,  and  the 
energy  of  that  great  people  were  peculiar  to  them- 
selves, the  crimes  with  which  they  are  charged  arose 
from  causes  which  were  common  to  them  with  every 
other  state  which  then  existed.  The  violence  of 
faction  in  that  age  sprung  from  a  cause  which  has 
always  been  fertile  in  every  political  and  moral  evil, 
domestic  slavery. 

The  effect  of  slavery  is  completely  to  dissolve  the 
connexion  which  naturally  exists  between  the  higher 
and  lower  classes  of  free  citizens.  The  rich  spend 
their  wealth  in  purchasing  and  maintaining  slaves. 
There  is  no  demand  for  the  labour  of  the  poor ;  the 
fable  of  Menenius  ceases  to  be  applicable  ;  the  belly 
communicates  no  nutriment  to  the  members  ;  there  is 
an  atrophy  in  the  body  politic.  The  two  parties, 
therefore,  proceed  to  extremities  utterly  unknown  in 
countries  where  they  have  mutually  need  of  each 
other.  In  Rome  the  oligarchy  was  too  powerful  to 
be  subverted  by  force ;  and  neither  the  tribunes  nor 
the  popular  assemblies,  though  constitutionally  omni- 
potent, could  maintain  a  successful  contest  against 
men  who  possessed  the  whole  property  of  the  state. 
Hence  the  necessity  for  measures  tending  to  unsettle 
the  whole  frame  of  society,  and  to  take  away  every 
motive  of  industry ;  the  abolition  of  debts,  and  the 
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agrarian  laws — propositions  absurdly  condemned  by 
men  who  do  not  consider  the  circumstances  from 
which  they  sprung.  They  were  the  desperate  remedies 
of  a  desperate  disease.  In  Greece  the  oligarchical 
interest  was  not  in  general  so  deeply  rooted  as  at 
Rome.  The  multitude,  therefore,  often  redressed  by 
forced  grievances  which,  at  Rome,  were  commonly- 
attacked  under  the  forms  of  the  constitution.  They 
drove  out  or  massacred  the  rich,  and  divided  their 
property.  If  the  superior  union  or  military  skill  of 
the  rich  rendered  them  victorious,  they  took  measures 
equally  violent,  disarmed  all  in  whom  they  could  not 
confide,  often  slaughtered  great  numbers,  and  occa- 
sionally expelled  the  whole  commonalty  from  the 
city,  and  remained,  with  their  slaves,  the  sole  in- 
habitants. 

From  such  calamities  Athens  and  Lacedaemon 
alone  were  almost  completely  free.  At  Athens  the 
purses  of  the  rich  were  laid  under  regular  contribu- 
tion for  the  support  of  the  poor ;  and  this,  rightly 
considered,  was  as  much  a  favour  to  the  givers  as  to 
the  receivers,  since  no  other  measure  could  possibly 
have  saved  their  houses  from  pillage  and  their  per- 
sons from  violence.  It  is  singular  that  Mr.  Mitford 
should  perpetually  reprobate  a  policy  which  was  the 
best  that  could  be  pursued  in  such  a  state  of  things, 
and  which  alone  saved  Athens  from  the  frightful 
outrages  which  were  perpetrated  at  Corcyra, 

Lacedaemon,  cursed  with  a  system  of  slavery  more 
odious  than  has  ever  existed  in  any  other  country, 
avoided  this  evil  by  almost  totally  annihilating  private 
property.  Lycurgus  began  by  an  agrarian  law.  He 
abolished  all  professions  except  that  of  arms  ;  he 
made  the  whole  of  his  community  a  standing  army, 
every  member  of  which  had  a  common  right  to  the 
services  of  a  crowd  of  miserable  bondmen  ;  he  secured 
the  state  from  sedition  at  the  expense  of  the  Helots. 
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Of  all  the  parts  of  his  system  this  is  the  most 
creditable  to  his  head,  and  the  most  disgraceful  to 
his  heart. 

These  considerations,  and  many  others  of  equal 
importance,  Mr.  Mitford  has  neglected  ;  but  he  has 
yet  a  heavier  charge  to  answer.  He  has  made  not 
only  illogical  inferences,  but  false  statements.  While 
he  never  states,  without  qualifications  and  objections, 
the  charges  which  the  earliest  and  best  historians 
have  brought  against  his  favourite  tyrants,  Pisistratus, 
Hippias,  and  Gelon,  he  transcribes,  without  any  hesi- 
tation, the  grossest  abuse  of  the  least  authoritative 
writers  against  every  democracy  and  every  dema- 
gogue. Such  an  accusation  should  not  be  made 
without  being  supported  ;  and  I  will  therefore  select 
one  out  of  many  passages  which  will  fully  substan- 
tiate the  charge,  and  convict  Mr.  Mitford  of  wilful 
misrepresentation,  or  of  negligence  scarcely  less  cul- 
pable. Mr.  Mitford  is  speaking  of  one  of  the  greatest 
men  that  ever  lived,  Demosthenes,  and  comparing 
him  with  his  rival,  .^schines.  Let  him  speak  for 
himself 

"  In  earliest  youth  Demosthenes  earned  an  oppro- 
brious nickname  by  the  effeminacy  of  his  dress  and 
manner."  Does  Mr.  Mitford  know  that  Demosthenes 
denied  this  charge,  and  explained  the  nickname  in  a 
perfectly  different  manner  P'^  And,  if  he  knew  it, 
should  he  not  have  stated  it  ?  He  proceeds  thus  : — 
"  On  emerging  from  minority,  by  the  Athenian  law, 
at  five-and-twenty,  he  earned  another  opprobrious 
nickname  by  a  prosecution  of  his  guardians,  which 
was  considered  as  a  dishonourable  attempt  to  extort 
money  from  them."  In  the  first  place,  Demosthenes 
was  not  five-and-twenty  years  of  age.  Mr.  Mitford 
might  have  learned,  from  so  common  a  book  as  the 
Archaeologia  of  Archbishop  Potter,  that  at  twenty 

'  See  the  speech  of  ^schines  against  Timarchus. 
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Athenian  citizens  were  freed  from  the  control  of  their 
guardians,  and  began  to  manage  their  own  property. 
The  very  speech  of  Demosthenes  against  his  guar- 
dians proves  most  satisfactorily  that  he  was  under 
twenty.  In  his  speech  against  Midias,  he  says  that 
when  he  undertook  that  prosecution  he  was  quite  ^ 
a  boy.  His  youth  might,  therefore,  excuse  the  step, 
even  if  it  had  been  considered,  as  Mr.  Mitford  says,  a 
dishonourable  attempt  to  extort  money.  But  who 
considered  it  as  such?  Not  the  judges,  who  con- 
demned the  guardians.  The  Athenian  courts  of 
justice  were  not  the  purest  in  the  world  ;  but  their 
decisions  were  at  least  as  likely  to  be  just  as  the 
abuse  of  a  deadly  enemy.  Mr.  Mitford  refers  for  con- 
firmation of  his  statement  to  .^schines  and  Plutarch, 
i^schines  by  no  means  bears  him  out ;  and  Plutarch 
directly  contradicts  him.  "  Not  long  after,"  says  Mr. 
Mitford,  "  he  took  blows  publicly  in  the  theater "  (I 
preserve  the  orthography,  if  it  can  be  so  called,  of 
this  historian)  "  from  a  petulant  youth  of  rank,  named 
Meidias."  Here  are  two  disgraceful  mistakes.  In 
the  first  place,  it  was  long  after ;  eight  years  at  the 
very  least,  probably  much  more.  In  the  next  place, 
the  petulant  youth,  of  whom  Mr.  Mitford  speaks,  was 
fifty  years  old.^  Really  Mr.  Mitford  has  less  reason 
to  censure  the  carelessness  of  his  predecessors  than 
to  reform  his  own.  After  this  monstrous  inaccuracy, 
with  regard  to  facts,  we  may  be  able  to  judge  what 
degree  of  credit  ought  to  be  given  to  the  vague  abuse 
of  such  a  writer.  "  The  cowardice  of  Demosthenes 
in  the  field  afterwards  became  notorious."  Demo- 
sthenes was  a  civil  character  ;  war  was  not  his  business. 
In  his  time  the  division  between  military  and  political 

'   MetpaKvWiov  tcv  Ko/xiSr). 

*  Whoever  will  read  the  speech  of  Demosthenes  against  Midias  will 
find  the  statements  in  the  text  confirmed,  and  will  have,  moreover,  the 
pleasure  of  becoming  acquainted  with  one  of  the  finest  compositions  in 
the  world. 
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offices  was  beginning  to  be  strongly  marked  ;  yet  the 
recollection  of  the  days  when  every  citizen  was  a 
soldier  was  still  recent.  In  such  states  of  society 
a  certain  degree  of  disrepute  always  attaches  to 
sedentary  men  ;  but  that  any  leader  of  the  Athenian 
democracy  could  have  been,  as  Mr.  Mitford  says  of 
Demosthenes,  a  few  lines  before,  remarkable  for  "  an 
extraordinary  deficiency  of  personal  courage,"  is 
absolutely  impossible.  What  mercenary  warrior  of 
the  time  exposed  his  life  to  greater  or  more  constant 
perils  ?  Was  there  a  single  soldier  at  Chaeronea  who 
had  more  cause  to  tremble  for  his  safety  than  the 
orator,  who,  in  case  of  defeat,  could  scarcely  hope  for 
mercy  from  the  people  whom  he  had  misled  or  the 
prince  whom  he  had  opposed  ?  Were  not  the  ordinary 
fluctuations  of  popular  feeling  enough  to  deter  any 
coward  from  engaging  in  political  conflicts  ?  Isocrates, 
whom  Mr.  Mitford  extols,  because  he  constantly  em- 
ployed all  the  flowers  of  his  school-boy  rhetoric  to 
decorate  oligarchy  and  tyranny,  avoided  the  judicial 
and  political  meetings  of  Athens  from  mere  timidity, 
and  seems  to  have  hated  democracy  only  because  he 
durst  not  look  a  popular  assembly  in  the  face.  Demo- 
sthenes was  a  man  of  a  feeble  constitution :  his 
nerves  were  weak  ;  but  his  spirit  was  high  :  and  the 
energy  and  enthusiasm  of  his  feelings  supported  him 
through  life  and  in  death. 

So  much  for  Demosthenes.  Now  for  the  orator 
of  aristocracy.  I  do  not  wish  to  abuse  yEschines. 
He  may  have  been  an  honest  man.  He  was  cer- 
tainly a  great  man  ;  and  I  feel  a  reverence,  of  which 
Mr.  Mitford  seems  to  have  no  notion,  for  great  men 
of  every  party.  But,  when  Mr.  Mitford  says  that  the 
private  character  of  ./Eschines  was  without  stain,  does 
he  remember  what  iEschines  has  himself  confessed  in 
his  speech  against  Timarchus?  I  can  make  allow- 
ances, as  well  as  Mr.  Mitford,  for  persons  who  lived 
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under  a  different  system  of  laws  and  morals  ;  but  let 
them  be  made  impartially.  If  Demosthenes  is  to  be 
attacked  on  account  of  some  childish  improprieties, 
proved  only  by  the  assertion  of  an  antagonist,  what 
shall  we  say  of  those  maturer  vices  which  that 
antagonist  has  himself  acknowledged  ?  "  Against  the 
private  character  of  ^schines,"  says  Mr.  Mitford, 
"  Demosthenes  seems  not  to  have  had  an  insinuation 
to  oppose."  Has  Mr.  Mitford  ever  read  the  speech 
of  Demosthenes  on  the  Embassy  ?  Or  can  he  have 
forgotten,  what  was  never  forgotten  by  any  one  else 
who  ever  read  it,  the  story  which  Demosthenes 
relates  with  such  terrible  energy  of  language  con- 
cerning the  drunken  brutality  of  his  rival  ?  True  or 
false,  here  is  something  more  than  an  insinuation  ; 
and  nothing  can  vindicate  the  historian,  who  has 
overlooked  it,  from  the  charge  of  negligence  or  of 
partiality.  But  ^Eschines  denied  the  story.  And 
did  not  Demosthenes  also  deny  the  story  respect- 
ing his  childish  nickname,  which  Mr.  Mitford  has 
nevertheless  told  without  any  qualification  ?  But 
the  judges,  or  some  part  of  them,  showed,  by  their 
clamour,  their  disbelief  of  the  relation  of  Demo- 
sthenes. And  did  not  the  judges,  who  tried  the  cause 
between  Demosthenes  and  his  guardians,  indicate,  in 
a  much  clearer  manner,  their  approbation  of  the 
prosecution  ?  But  Demosthenes  was  a  demagogue, 
and  is  to  be  slandered,  .^schines  was  an  aristocrat, 
and  is  to  be  panegyrized.  Is  this  a  history,  or  a 
party-pamphlet  ? 

These  passages,  all  selected  from  a  single  page  of 
Mr.  Mitford's  work,  may  give  some  notion  to  those 
readers,  who  have  not  the  means  of  comparing  his 
statements  with  the  original  authorities,  of  his  ex- 
treme partiality  and  carelessness.  Indeed,  whenever 
this  historian  mentions  Demosthenes,  he  violates  all 
the  laws  of  candour  and  even  of  decency  ;  he  weighs 


On  Mitford's  History  of  Greece      387 

no  authorities  ;  he  makes  no  allowances  ;  he  forgets 
the  best  authenticated  facts  in  the  history  of  the 
times,  and  the  most  generally  recognized  principles 
of  human  nature.  The  opposition  of  the  great  orator 
to  the  policy  of  Philip  he  represents  as  neither  more 
nor  less  than  deliberate  villany,  I  hold  almost  the 
same  opinion  with  Mr.  Mitford  respecting  the  charac- 
ter and  the  views  of  that  great  and  accomplished 
prince.  But  am  1,  therefore,  to  pronounce  Demo- 
sthenes profligate  and  insincere?  Surely  not.  Do 
we  not  perpetually  see  men  of  the  greatest  talents 
and  the  purest  intentions  misled  by  national  or 
factious  prejudices?  The  most  respectable  people 
in  England  were,  little  more  than  forty  years  ago, 
in  the  habit  of  uttering  the  bitterest  abuse  against 
Washington  and  Franklin.  It  is  certainly  to  be 
regretted  that  men  should  err  so  grossly  in  their 
estimate  of  character.  But  no  person  who  knows 
any  thing  of  human  nature  will  impute  such  errors 
to  depravity. 

Mr.  Mitford  is  not  more  consistent  with  himself 
than  with  reason.  Though  he  is  the  advocate  of  all 
oligarchies,  he  is  also  a  warm  admirer  of  all  kings, 
and  of  all  citizens  who  raised  themselves  to  that 
species  of  sovereignty  which  the  Greeks  denominated 
tyranny.  If  monarchy,  as  Mr.  Mitford  holds,  be  in 
itself  a  blessing,  democracy  must  be  a  better  form 
of  government  than  aristocracy,  which  is  always 
opposed  to  the  supremacy,  and  even  to  the  eminence, 
of  individuals.  On  the  other  hand,  it  is  but  one  step 
that  separates  the  demagogue  and  the  sovereign. 

If  this  article  had  not  extended  itself  to  so  great 
a  length,  I  should  offer  a  few  observations  on  some 
other  peculiarities  of  this  writer, — his  general  pre- 
ference of  the  Barbarians  to  the  Greeks, —  his  pre- 
dilection for  Persians,  Carthaginians,  Thracians,  for  all 
nations,  in  short,  except  that  great  and  enlightened 
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nation  of  which  he  is  the  historian.  But  I  will  con- 
fine myself  to  a  single  topic. 

Mr.  Mitford  has  remarked,  with  truth  and  spirit, 
that  "  any  history  perfectly  written,  but  especially  a 
Grecian  history  perfectly  written,  should  be  a  political 
institute  for  all  nations."  It  has  not  occurred  to  him 
that  a  Grecian  history,  perfectly  written,  should  also 
be  a  complete  record  of  the  rise  and  progress  of 
poetry,  philosophy,  and  the  arts.  Here  his  work  is 
extremely  deficient.  Indeed,  though  it  may  seem  a 
strange  thing  to  say  of  a  gentleman  who  has  pub- 
lished so  many  quartos,  Mr.  Mitford  seems  to  enter- 
tain a  feeling,  bordering  on  contempt,  for  literary  and 
speculative  pursuits.  The  talents  of  action  almost 
exclusively  attract  his  notice ;  and  he  talks  with  very 
complacent  disdain  of  "  the  idle  learned."  Homer, 
indeed,  he  admires ;  but,  principally,  I  am  afraid, 
because  he  is  convinced  that  Homer  could  neither 
read  nor  write.  He  could  not  avoid  speaking  of 
Socrates  ;  but  he  has  been  far  more  solicitous  to 
trace  his  death  to  political  causes,  and  to  deduce 
from  it  consequences  unfavourable  to  Athens,  and 
to  popular  governments,  than  to  throw  light  on  the 
character  and  doctrines  of  the  wonderful  man, 

"  From  whose  mouth  issued  forth 
Mellifluous  streams  that  watered  all  the  schools 
Of  Academics,  old  and  new,  with  those 
Surnamed  Peripatetics,  and  the  sect 
Epicurean,  and  the  Stoic  severe." 

He  does  not  seem  to  be  aware  that  Demosthenes  was 
a  great  orator ;  he  represents  him  sometimes  as  an 
aspiring  demagogue,  sometimes  as  an  adroit  nego- 
tiator, and  always  as  a  great  rogue.  But  that  in 
which  the  Athenian  excelled  all  men  of  all  ages,  that 
irresistible  eloquence,  which  at  the  distance  of  more 
than  two  thousand  years  stirs  our  blood,  and  brings 
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tears  into  our  eyes,  he  passes  by  with  a  few  phrases 
of  common-place  commendation.  The  origin  of  the 
drama,  the  doctrines  of  the  sophists,  the  course  of 
Athenian  education,  the  state  of  the  arts  and  sciences, 
the  whole  domestic  system  of  the  Greeks,  he  has 
almost  completely  neglected.  Yet  these  things  will 
appear,  to  a  reflecting  man,  scarcely  less  worthy  of 
attention  than  the  taking  of  Sphacteria  or  the  dis- 
cipline of  the  targeteers  of  Iphicrates. 

This,  indeed,  is  a  deficiency  by  no  means  peculiar 
to  Mr.  Mitford.  Most  people  seem  to  imagine  that 
a  detail  of  public  occurrences — the  operations  of 
sieges — the  changes  of  administrations — the  treaties 
■ — the  conspiracies — the  rebellions- is  a  complete 
history.  Differences  of  definition  are  logically  un- 
important ;  but  practically  they  sometimes  produce 
the  most  momentous  effects.  Thus  it  has  been  in 
the  present  case.  Historians  have,  almost  without 
exception,  confined  themselves  to  the  public  trans- 
actions of  states,  and  have  left  to  the  negligent 
administration  of  writers  of  fiction  a  province  at  least 
equally  extensive  and  valuable. 

All  wise  statesmen  have  agreed  to  consider  the 
prosperity  or  adversity  of  nations  as  made  up  of  the 
happiness  or  misery  of  individuals,  and  to  reject  as 
chimerical  all  notions  of  a  public  interest  of  the  com- 
munity, distinct  from  the  interest  of  the  component 
parts.  It  is  therefore  strange  that  those  whose  office 
it  is  to  supply  statesmen  with  examples  and  warnings 
should  omit,  as  too  mean  for  the  dignity  of  history, 
circumstances  which  exert  the  most  extensive  influ- 
ence on  the  state  of  society.  In  general,  the  under 
current  of  human  life  flows  steadily  on,  unruffled  by 
the  storms  which  agitate  the  surface.  The  happiness 
of  the  many  commonly  depends  on  causes  indepen- 
dent of  victories  or  defeats,  of  revolutions  or  restora- 
tions,— causes  which  can  be  regulated   by  no  laws, 
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and  which  are  recorded  in  no  archives.  These  causes 
are  the  things  which  it  is  of  main  importance  to  us  to 
know,  not  how  the  Lacedaemonian  phalanx  was  broken 
at  Leuctra — not  whether  Alexander  died  of  poison  or 
by  disease.  History,  without  these,  is  a  shell  without 
a  kernel  ;  and  such  is  almost  all  the  history  which  is 
extant  in  the  world.  Paltry  skirmishes  and  plots  are 
reported  with  absurd  and  useless  minuteness  ;  but 
improvements  the  most  essential  to  the  comfort  of 
human  life  extend  themselves  over  the  world,  and 
introduce  themselves  into  every  cottage,  before  any 
annalist  can  condescend,  from  the  dignity  of  writing 
about  generals  and  ambassadors,  to  take  the  least 
notice  of  them.  Thus  the  progress  of  the  most  salu- 
tary inventions  and  discoveries  is  buried  in  impene- 
trable mystery ;  mankind  are  deprived  of  a  most 
useful  species  of  knowledge,  and  their  benefactors  of 
their  honest  fame.  In  the  meantime  every  child 
knows  by  heart  the  dates  and  adventures  of  a  long 
line  of  barbarian  kings.  The  history  of  nations,  in 
the  sense  in  which  I  use  the  word,  is  often  best 
studied  in  works  not  professedly  historical.  Thucy- 
dides,  as  far  as  he  goes,  is  an  excellent  writer ;  yet  he 
affords  us  far  less  knowledge  of  the  most  important 
particulars  relating  to  Athens  than  Plato  or  Aristo- 
phanes. The  little  treatise  of  Xenophon  on  Domestic 
Economy  contains  more  historical  information  than 
all  the  seven  books  of  his  Hellenics.  The  same  may 
be  said  of  the  Satires  of  Horace,  of  the  Letters  of 
Cicero,  of  the  novels  of  Le  Sage,  of  the  memoirs  of 
Marmontel.  Many  others  might  be  mentioned  ;  but 
these  sufficiently  illustrate  my  meaning. 

I  would  hope  that  there  may  yet  appear  a  writer 
who  may  despise  the  present  narrow  limits,  and 
assert  the  rights  of  history  over  every  part  of  her 
natural  domain.  Should  such  a  writer  engage  in  that 
enterprise,  in  which  I  cannot  but  consider  Mr.  Mitford 
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as  having  failed,  he  will  record,  indeed,  all  that  is 
interesting  and  important  in  military  and  political 
transactions  ;  but  he  will  not  think  any  thing  too 
trivial  for  the  gravity  of  history  which  is  not  too 
trivial  to  promote  or  diminish  the  happiness  of  man. 
He  will  portray  in  vivid  colours  the  domestic  society, 
the  manners,  the  amusements,  the  conversation  of  the 
Greeks.  He  will  not  disdain  to  discuss  the  state  of 
agriculture,  of  the  mechanical  arts,  and  of  the  con- 
veniences of  life.  The  progress  of  painting,  of  sculp- 
ture, and  of  architecture,  will  form  an  important  part 
of  his  plan.  But,  above  all,  his  attention  will  be 
given  to  the  history  of  that  splendid  literature  from 
which  has  sprung  all  the  strength,  the  wisdom,  the 
freedom,  and  the  glory,  of  the  western  world. 

Of  the  indifference  which  Mr.  Mitford  shows  on 
this  subject  I  will  not  speak  ;  for  I  cannot  speak  with 
fairness.  It  is  a  subject  on  which  I  love  to  forget  the 
accuracy  of  a  judge,  in  the  veneration  of  a  worshipper 
and  the  gratitude  of  a  child.  If  we  consider  merely 
the  subtlety  of  disquisition,  the  force  of  imagination, 
the  perfect  energy  and  elegance  of  expression,  which 
characterize  the  great  works  of  Athenian  genius,  we 
must  pronounce  them  intrinsically  most  valuable ; 
but  what  shall  we  say  when  we  reflect  that  from 
hence  have  sprung,  directly  or  indirectly,  all  the 
noblest  creations  of  the  human  intellect  ;  that  from 
hence  were  the  vast  accomplishments,  and  the  bril- 
liant fancy  of  Cicero  ;  the  withering  fire  of  Juvenal  ; 
the  plastic  imagination  of  Dante  ;  the  humour  of 
Cervantes  ;  the  comprehension  of  Bacon  ;  the  wit  of 
Butler  ;  the  supreme  and  universal  excellence  of 
Shakspeare  ?  All  the  triumphs  of  truth  and  genius 
over  prejudice  and  power,  in  every  country  and  in 
every  age,  have  been  the  triumphs  of  Athens. 
Wherever  a  few  great  minds  have  made  a  stand 
against  violence  and  fraud,  in  the  cause  of  liberty  and 
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reason,  there  has  been  her  spirit  in  the  midst  of  them  ; 
inspiring,  encouraging,  consoling ; — by  the  lonely 
lamp  of  Erasmus  ;  by  the  restless  bed  of  Pascal  ; 
in  the  tribune  of  Mirabeau  ;  in  the  cell  of  Galileo  ; 
on  the  scaffold  of  Sidney.  But  who  shall  estimate 
her  influence  on  private  happiness  ?  Who  shall  say 
how  many  thousands  have  been  made  wiser,  happier, 
and  better,  by  those  pursuits  in  which  she  has  taught 
mankind  to  engage  ;  to  how  many  the  studies  which 
took  their  rise  from  her  have  been  wealth  in  poverty, — 
liberty  in  bondage, — health  in  sickness, — society  in 
solitude  ?  Her  power  is  indeed  manifested  at  the 
bar,  in  the  senate,  in  the  field  of  battle,  in  the  schools 
of  philosophy.  But  these  are  not  her  glory.  Wherever 
literature  consoles  sorrow,  or  assuages  pain,  —  wherever 
it  brings  gladness  to  eyes  which  fail  with  wakefulness 
and  tears,  and  ache  for  the  dark  house  and  the  long 
sleep, — there  is  exhibited,  in  its  noblest  form,  the  im- 
mortal influence  of  Athens. 

The  dervise,  in  the  Arabian  tale,  did  not  hesitate 
to  abandon  to  his  comrade  the  camels  with  their  load 
of  jewels  and  gold,  while  he  retained  the  casket  of 
that  mysterious  juice  which  enabled  him  to  behold  at 
one  glance  all  the  hidden  riches  of  the  universe. 
Surely  it  is  no  exaggeration  to  say  that  no  external 
advantage  is  to  be  compared  with  that  purification  of 
the  intellectual  e}'e  which  gives  us  to  contemplate  the 
infinite  wealth  of  the  mental  world,  all  the  hoarded 
treasures  of  its  primeval  dynasties,  all  the  shapeless 
ore  of  its  yet  unexplored  mines.  This  is  the  gift  of 
Athens  to  man.  Her  freedom  and  her  power  have 
for  more  than  twenty  centuries  been  annihilated  ;  her 
people  have  degenerated  into  timid  slaves  ;  her  lan- 
guage into  a  barbarous  jargon  ;  her  temples  have 
been  given  up  to  the  successive  depredations  of 
Romans,  Turks,  and  Scotchmen  ;  but  her  intellectual 
empire  is  imperishable.     And  when  those  who  have 
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rivalled  her  greatness  shall  have  shared  her  fate  ; 
when  civilization  and  knowledge  shall  have  fixed 
their  abode  in  distant  continents  ;  when  the  sceptre 
shall  have  passed  away  from  England  ;  when,  per- 
haps, travellers  from  distant  regions  shall  in  vain 
labour  to  decipher  on  some  mouldering  pedestal  the 
name  of  our  proudest  chief ;  shall  hear  savage  hymns 
chaunted  to  some  misshapen  idol  over  the  ruined 
dome  of  our  proudest  temple ;  and  shall  see  a  single 
naked  fisherman  wash  his  nets  in  the  river  of  the 
ten  thousand  masts  ; — her  influence  and  her  glory 
will  still  survive, — fresh  in  eternal  youth,  exempt 
from  mutability  and  decay,  immortal  as  the  intel- 
lectual principle  from  which  they  derived  their  origin, 
and  over  which  they  exercise  their  control. 
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It  was  most  reluctantly  that  I  determined  to  suspend, 
during  the  last  autumn,  a  work  which  is  the  business 
and  the  pleasure  of  my  life,  in  order  to  prepare  these 
Speeches  for  publication  ;  and  it  is  most  reluctantly 
that  I  now  give  them  to  the  world.  Even  if  I  esti- 
mated their  oratorical  merit  much  more  highly  than 
I  do,  I  should  not  willingly  have  revived,  in  the  quiet 
times  in  which  we  are  so  happy  as  to  live,  the 
memory  of  those  fierce  contentions  in  which  too 
many  years  of  my  public  life  were  passed.  Many 
expressions  which,  when  society  was  convulsed  by 
political  dissension,  and  when  the  foundations  of 
government  were  shaking,  were  heard  by  an  ex- 
cited audience  with  sympathy  and  applause,  may, 
now  that  the  passions  of  all  parties  have  subsided, 
be  thought  intemperate  and  acrimonious.  It  was 
especially  painful  to  me  to  find  myself  under  the 
necessity  of  recalling  to  my  own  recollection,  and  to 
the  recollection  of  others,  the  keen  encounters  which 
took  place  between  the  late  Sir  Robert  Peel  and  my- 
self Some  parts  of  the  conduct  of  that  eminent  man 
I    must    always    think    deserving   of  serious   blame. 
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But,  on  a  calm  review  of  his  long  and  chequered 
public  life,  I  acknowledge,  with  sincere  pleasure,  that 
his  faults  were  much  more  than  redeemed  by  great 
virtues,  great  sacrifices,  and  great  services.  My 
political  hostility  to  him  was  never  in  the  smallest 
degree  tainted  by  personal  ill  will.  After  his  fall 
from  power  a  cordial  reconciliation  took  place  be- 
tween us :  I  admired  the  wisdom,  the  moderation, 
the  disinterested  patriotism,  which  he  invariably 
showed  during  the  last  and  best  years  of  his  life  ;  I 
lamented  his  untimely  death,  as  both  a  private  and 
a  public  calamity ;  and  I  earnestly  wished  that  the 
sharp  words  which  had  sometimes  been  exchanged 
between  us  might  be  forgotten. 

Unhappily  an  act,  for  which  the  law  affords  no 
redress,  but  which  I  have  no  hesitation  in  pronoun- 
cing to  be  a  gross  injury  to  me  and  a  gross  fraud  on 
the  public,  has  compelled  me  to  do  what  I  should 
never  have  done  willingly.  A  bookseller,  named 
Vizetelly,  who  seems  to  aspire  to  that  sort  of  dis- 
tinction which  Curll  enjoyed  a  hundred  and  twenty 
years  ago,  thought  fit,  without  asking  my  consent, 
without  even  giving  me  any  notice,  to  announce  an 
edition  of  my  Speeches,  and  was  not  ashamed  to  tell 
the  world  in  his  advertisement  that  he  published 
them  by  special  license.  When  the  book  appeared, 
I  found  that  it  contained  fifty-six  speeches,  said  to 
have  been  delivered  by  me  in  the  House  of  Commons. 
Of  these  speeches  a  few  were  reprinted  from  reports 
which  I  had  corrected  for  the  Mirror  of  Parliament  or 
the  Parliamentary  Debates,  and  were  therefore,  with 
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the  exception  of  some  errors  of  the  pen  and  the  press 
correctly  given.  The  rest  bear  scarcely  the  faintest 
resemblance  to  the  speeches  which  I  really  made. 
The  substance  of  what  I  said  is  perpetually  mis- 
represented. The  connection  of  the  arguments  is 
altogether  lost.  Extravagant  blunders  are  put  into 
my  mouth  in  almost  every  page.  An  editor  who 
was  not  grossly  ignorant  would  have  perceived  that 
no  person  to  whom  the  House  of  Commons  would 
listen  could  possibly  have  been  guilty  of  such 
blunders.  An  editor  who  had  the  smallest  regard 
for  truth,  or  for  the  fame  of  the  person  whose 
speeches  he  had  undertaken  to  publish,  would  have 
had  recourse  to  the  various  sources  of  information 
which  were  readily  accessible,  and,  by  collating  them, 
would  have  produced  a  book  which  would  at  least 
have  contained  no  absolute  nonsense.  But  I  have 
unfortunately  had  an  editor  whose  only  object  was 
to  make  a  few  pounds,  and  who  was  willing  to 
sacrifice  to  that  object  my  reputation  and  his  own. 
He  took  the  very  worst  report  extant,  compared  it 
with  no  other  report,  removed  no  blemish  however 
obvious  or  however  ludicrous,  gave  to  the  world 
some  hundreds  of  pages  utterly  contemptible  both 
in  matter  and  manner,  and  prefixed  my  name  to 
them.  The  least  that  he  should  have  done  was  to 
consult  the  files  of  The  Times  newspaper.  I  have 
frequently  done  so,  when  I  have  noticed  in  his  book 
any  passage  more  than  ordinarily  absurd  ;  and  I 
have  almost  invariably  found  that,  in  The  Times 
newspaper,  my  meaning  had  been  correctly  reported, 
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though  often  in  words  different  from  those  which  I 
had  used. 

I  could  fill  a  volume  with  instances  of  the  in- 
justice with  which  I  have  been  treated.  But  I  will 
confine  myself  to  a  single  speech,  the  speech  on  the 
Dissenters'  Chapels  Bill.  I  have  selected  that  speech, 
not  because  Mr.  Vizetelly's  version  of  that  speech 
is  worse  than  his  versions  of  thirty  or  forty  other 
speeches,  but  because  I  have  before  me  a  report  of 
that  speech  which  an  honest  and  diligent  editor 
would  have  thought  it  his  first  duty  to  consult.  The 
report  of  which  I  speak  was  published  by  the  Uni- 
tarian Dissenters,  who  were  naturally  desirous  that 
there  should  be  an  accurate  record  of  what  had 
passed  in  a  debate  deeply  interesting  to  them.  It 
was  not  corrected  by  me :  but  it  generally,  though 
not  uniformly,  exhibits  with  fidelity  the  substance 
of  what  I  said. 

Mr.  Vizetelly  makes  me  say  that  the  principle  of 
our  Statutes  of  Limitation  was  to  be  found  in  the 
legislation  of  the  Mexicans  and  Peruvians.  That  is 
a  matter  about  which,  as  I  know  nothing,  I  certainly 
said  nothing.  Neither  in  The  Times  nor  in  the  Uni- 
tarian report  is  there  any  thing  about  Mexico  or 
Peru. 

Mr.  Vizetelly  next  makes  me  say  that  the  principle 
of  limitation  is  found  "  amongst  the  Pandects  of  the 
Benares."  Did  my  editor  believe  that  I  uttered 
these  words,  and  that  the  House  of  Commons 
listened  patiently  to  them?  If  he  did,  what  must 
be    thought  of  his  understanding?     If  he  did  not, 
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was  it  the  part  of  an  honest  man  to  publish  such 
gibberish  as  mine  ?  The  most  charitable  supposi- 
tion, which  I  therefore  gladly  adopt,  is  that  Mr. 
Vizetelly  saw  nothing  absurd  in  the  expression 
which  he  has  attributed  to  me.  The  Benares  he  pro- 
bably supposes  to  be  some  Oriental  nation.  What 
he  supposes  their  Pandects  to  be  I  shall  not  pre- 
sume to  guess.  If  he  had  examined  The  Times,  he 
would  have  found  no  trace  of  the  passage.  The 
reporter,  probably,  did  not  catch  what  I  said,  and, 
being  more  veracious  than  Mr.  Vizetelly,  did  not 
choose  to  ascribe  to  me  what  I  did  not  say.  If 
Mr.  Vizetelly  had  consulted  the  Unitarian  report,  he 
would  have  seen  that  I  spoke  of  the  Pundits  of 
Benares  ;  and  he  might,  without  any  very  long  or 
costly  research,  have  learned  where  Benares  is,  and 
what  a  Pundit  is. 

Mr.  Vizetelly  then  represents  me  as  giving  the 
House  of  Commons  some  very  extraordinary  infor- 
mation about  both  the  Calvinistic  and  the  Arminian 
Methodists.  He  makes  me  say  that  Whitfield  held 
and  taught  that  the  connection  between  Church  and 
State  was  sinful.  Whitfield  never  held  or  taught 
any  such  thing ;  nor  was  I  so  grossly  ignorant  of 
the  life  and  character  of  that  remarkable  man  as 
to  impute  to  him  a  doctrine  which  he  would  have 
abhorred.  Here  again,  both  in  The  Times  and  in 
the  Unitarian  report,  the  substance  of  what  I  said  is 
correctly  given. 

Mr.  Vizetelly  proceeds  to  put  into  my  mouth 
a  curious    account  of  the  polity   of  the    Wesleyan 
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Methodists.  He  makes  me  say  that,  after  John  Wes- 
ley's death,  "  the  feeling  in  favour  of  the  lay  adminis- 
tration of  the  Sacrament  became  very  strong  and 
very  general  :  a  Conference  was  applied  for,  was  con- 
stituted, and,  after  some  discussion,  it  was  determined 
that  the  request  should  be  granted."  Such  folly 
could  have  been  uttered  only  by  a  person  profoundly 
ignorant  of  the  history  of  Methodism.  Certainly 
nothing  of  the  sort  was  ever  uttered  by  me  ;  and 
nothing  of  the  sort  will  be  found  either  in  The  Times 
or  in  the  Unitarian  report. 

Mr.  Vizetelly  makes  me  say  that  the  Great 
Charter  recognises  the  principle  of  limitation,  a  thing 
which  everybody  who  has  read  the  Great  Charter 
knows  not  to  be  true.  He  makes  me  give  an  utterly 
false  history  of  Lord  Nottingham's  Occasional  Con- 
formity Bill.  But  I  will  not  weary  my  readers  by 
proceeding  further.  These  samples  will  probably  be 
thought  sufficient.  They  all  lie  within  a  compass  of 
seven  or  eight  pages.  It  will  be  observed  that  all 
the  faults  which  I  have  pointed  out  are  grave  faults 
of  substance.  Slighter  faults  of  substance  are  nume- 
rous. As  to  faults  of  syntax  and  of  style,  hardly  one 
sentence  in  a  hundred  is  free  from  them. 

I  cannot  permit  myself  to  be  exhibited,  in  this 
ridiculous  and  degrading  manner,  for  the  profit  of 
an  unprincipled  man.  I  therefore  unwillingly,  and 
in  mere  self-defence,  give  this  volume  to  the  public. 
I  have  selected,  to  the  best  of  my  judgment,  from 
among  my  Speeches,  those  which  are  the  least  un- 
worthy to  be  preserved.     Nine  of  them  were  corrected 
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by  me  while  they  were  still  fresh  in  my  memory,  and 
appear  almost  word  for  word  as  they  were  spoken. 
They  are  the  speech  of  the  second  of  March,  1831, 
the  speech  of  the  twentieth  of  September,  183 1,  the 
speech  of  the  tenth  of  October,  1831,  the  speech  of 
the  sixteenth  of  December,  1831,  the  speech  on  the 
Anatomy  Bill,  the  speech  on  the  India  Bill,  the  speech 
on  Serjeant  Talfourd's  Copyright  Bill,  the  speech  on 
the  Sugar  Duties,  and  the  speech  on  the  Irish  Church. 
The  substance  of  the  remaining  speeches  I  have 
given  with  perfect  ingenuousness.  I  have  not  made 
alterations  for  the  purpose  of  saving  my  own  reputa- 
tion either  for  consistency  or  for  foresight.  I  have  not 
softened  down  the  strong  terms  in  which  I  formerly 
expressed  opinions  which  time  and  thought  may 
have  modified  ;  nor  have  I  retouched  my  predictions 
in  order  to  make  them  correspond  with  subsequent 
events.  Had  I  represented  myself  as  speaking  in 
183 1,  in  1840,  or  in  1845,  as  I  should  speak  in  1853, 
I  should  have  deprived  my  book  of  its  chief  value. 
This  volume  is  now  at  least  a  strictly  honest  record 
of  opinions  and  reasonings  which  were  heard  with 
favour  by  a  large  part  of  the  Commons  of  England 
at  some  important  conjunctures  ;  and  such  a  record, 
however  low  it  may  stand  in  the  estimation  of  the 
literary  critic,  cannot  but  be  of  use  to  the  historian. 

I  do  not  pretend  to  give  with  accuracy  the  diction 
of  those  speeches  which  I  did  not  myself  correct 
within  a  week  after  they  were  delivered.  Many 
expressions,  and  a  few  paragraphs,  linger  in  my 
memory.     But   the   rest,   including    much   that  had 
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been  carefully  premeditated,  is  irrecoverably  lost. 
Nor  have  I,  in  this  part  of  my  task,  derived  much 
assistance  from  any  report.  My  delivery  is,  I  believe, 
too  rapid.  Very  able  shorthand  writers  have  some- 
times complained  that  they  could  not  follow  me,  and 
have  contented  themselves  with  setting  down  the 
substance  of  what  I  said.  As  I  am  unable  to  recall 
the  precise  words  which  I  used,  I  have  done  my  best 
to  put  my  meaning  into  words  which  I  might  have 
used. 

I  have  only,  in  conclusion,  to  beg  that  the  readers 
of  this  Preface  will  pardon  an  egotism  which  a  great 
wrong  has  made  necessary,  and  which  is  quite  as 
disagreeable  to  myself  as  it  can  be  to  them. 


A   SPEECH 

DELIVERED    IN 

The  House  of  Commons  on  the  2nd  of  March,  1831. 


On  Tuesday,  the  first  of  March,  1831,  Lord  John  Russell 
moved  the  House  of  Commons  for  leave  to  bring  in  a  Bill 
to  amend  the  representation  of  the  people  in  England  and 
Wales.  The  discussion  occupied  seven  nights.  At  length, 
on  the  morning  of  Thursday,  the  tenth  of  March,  the 
motion  was  carried  without  a  division.  The  following 
Speech  was  made  on  the  second  night  of  the  debate. 

It  is  a  circumstance,  Sir,  of  happy  augury  for  the 
motion  before  the  House,  that  almost  all  those  who 
have  opposed  it  have  declared  themselves  hostile  on 
principle  to  Parliamentary  Reform.  Two  Members, 
I  think,  have  confessed  that,  though  they  disapprove 
of  the  plan  now  submitted  to  us,  they  are  forced  to 
admit  the  necessity  of  a  change  in  the  Representative 
system.  Yet  even  those  gentlemen  have  used,  as  far 
as  I  have  observed,  no  arguments  which  would  not 
apply  as  strongly  to  the  most  moderate  change  as 
to  that  which  has  been  proposed  by  His  Majesty's 
Government.  I  say,  Sir,  that  I  consider  this  as  a 
circumstance  of  happy  augury.  For  what  I  feared  ,/ 
was,  not  the  opposition  of  those  who  are  averse  to 
all  Reform,  but  the  disunion  of  reformers.  I  knew 
that,  during  three  months,  every  reformer  had  been 
employed    in    conjecturing    what   the   plan   of    the 
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Government  would  be.  I  knew  that  every  reformer 
had  imagined  in  his  own  mind  a  scheme  differing 
doubtless  in  some  points  from  that  which  my  noble 
friend,  the  Paymaster  of  the  Forces,  has  developed. 
I  felt  therefore  great  apprehension  that  one  person 
would  be  dissatisfied  with  one  part  of  the  bill,  that 
another  person  would  be  dissatisfied  with  another 
part,  and  that  thus  our  whole  strength  would  be 
wasted  in  internal  dissensions.  That  apprehension 
is  now  at  an  end.  I  have  seen  with  delight  the 
perfect  concord  which  prevails  among  all  who  de- 
serve the  name  of  reformers  in  this  House  ;  and  I 
trust  that  I  may  consider  it  as  an  omen  of  the  con- 
cord which  will  prevail  among  reformers  throughout 
the  country.  I  will  not,  Sir,  at  present  express  any 
opinion  as  to  the  details  of  the  bill ;  but,  having 
during  the  last  twenty-four  hours  given  the  most 
diligent  consideration  to  its  general  principles,  I  have 
no  hesitation  in  pronouncing  it  a  wise,  noble,  and  com- 
prehensive measure,  skilfully  framed  for  the  healing 
of  great  distempers,  for  the  securing  at  once  of  the 
public  liberties  and  of  the  public  repose,  and  for  the 
reconciling  and  knitting  together  of  all  the  orders  of 
the  State. 

The  honourable  Baronet  who  has  just  sate  down,* 
has  told  us,  that  the  Ministers  have  attempted  to 
unite  two  inconsistent  principles  in  one  abortive 
measure.  Those  were  his  very  words.  He  thinks, 
if  I  understand  him  rightly,  that  we  ought  either  to 
leave  the  representative  system  such  as  it  is,  or  to 
make  it  perfectly  symmetrical.  I  think,  Sir,  that 
the  Ministers  would  have  acted  unwisely  if  they 
had  taken  either  course.  Their  principle  is  plain, 
rational,  and  consistent.  It  is  this,  to  admit  the 
middle  class  to  a  large  and  direct  share  in  the 
representation,   without    any   violent   shock    to    the 

'  Sir  John  Walsh. 
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institutions  of  our  country.  I  understand  those 
cheers  :  but  surely  the  gentlemen  who  utter  them 
will  allow  that  the  change  which  will  be  made  in 
our  institutions  by  this  bill  is  far  less  violent  than 
that  which,  according  to  the  honourable  Baronet, 
ought  to  be  made  if  we  make  any  Reform  at  all. 
I  praise  the  Ministers  for  not  attempting,  at  the 
present  time,  to  make  the  representation  uniform. 
I  praise  them  for  not  effacing  the  old  distinction 
between  the  towns  and  the  counties,  and  for  not 
assigning  Members  to  districts,  according  to  the 
American  practice,  by  the  Rule  of  Three.  The 
Government  has,  in  my  opinion,  done  all  that  was 
necessary  for  the  removal  of  a  great  practical  evil, 
and  no  more  than  was  necessary. 

I  cqn^derLJthi£^-..SijV-as^-a.4icactJcal  question.  I^ 
rgst  my  opinion  on  no  ge_neral  theory  of  goveriTiTient.'  Vx*,>-i*k . 
I_distrust  all  general  theories  of  .govgnHngnt.  1  wHl  S— VKm* 
not  positively  say,  that  there  is  any  form  of  polity 
"wHTch  may  not,  in  some  conceivable  circumstances, 
"be^  the  best  possible.  I  believe  that  there  are 
societies  in_  which  eveix.man  may  safely  "be  admitted" 
to  vote,.  Gentlemen  may  cheer,  but  such  is  my 
opmion.  I  say,  Sir,  that  there  are  countries  in  which 
the  condition  of  the  labouring  classes  is  such  that 
ffiey  may  sa?eTy  Be  entrusted  with  the  right  of  elect.^ 
ing  Members  of  the  Legislature.^  If  the  labourers 
of  England  were  in  that  state  in  which  I,  from  my 
soul,  wish  to  see  them,  if  employment  were  always 
ptentiful,  wages  always  high,  food  always  cheap,  if  a 
terge'  family  were  considered  not  as  an  encumbrance 
but  as  a  blessing,  the  principal  objections  to  Universal 
!5ut1rage"^would,  I  think,  be  removed.  Universal 
Suttrage"  exists  in  the  United  States  without  pro- 
'ducm£^l^i^Lj££xy.JdghffuL^^  and  I  do 

not  believe,  that  the  people  of  those  States,  or  of 
any    part   of  the   world,  are    in    any   good    quality 
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naturally  superior  to  our  own  countrymen.  "Rnt^ 
unhappily,  the  labouring  classes  in  England,  and 
in  all  old  countries,  are  occasionally  in  a  state  of 
great  distress.  Some  of  the  causes  of  this  distress 
are,  I  fear,  beyond  the  control  of  the  Government. 
We  know  what  effect  distress  produces,  even  on 
people  more  intelligent  than  the  great  body  of  the 
labouring  classes  can  possibly  be.  We  know  that 
it  makes  even  wise  men  irritable,  unreasonable,  cre- 
dulous, eager  for  immediate  relief,  heedless  of  remote 
consequenr^^^  There  is  no  quackery  in  medicine, 
religion,  or  politics,  which  may  not  impose  even 
on  a  powerful  mind,  when  that  mind  has  been  dis- 
ordered by  pain  or  fear.  It,  is  therefore  no  reflec- 
tion  on  the  poorer  class  of  Englishmen,  who  are  not, 
ang~who  cannot  in  the  nature  of  things  be,  highly 
educated /to~saythat  distress  produces^on  them  its 
natural  effects,  those  effects  which  it  would  produce 
on  the  Americans,  or  on  any  other  people,  that  it 
blinds  their  judgment,  that  it  inflames  their  passions, 
that  it  makes  them  prone  to  believe  those  who  flatter 
them,  and  to  distrust  those  who  would  serve  them. 
For  the  sake,  therefore,  of  the  whole  society,  for  the 
^^A^Y  sake  of  the  labouring  classes  themselves,  i  hold  it  KTbe 
qui_*JM'  •  ^ea^fly  expedient  that,  in  a  country  like' this,  the  fight 
"oTsuttrage  should  depend  on  a  pecuniary  q^ualilTcatTmT. 
But,  Sir,  every  argument  which  would  induce  me 
to  oppose  Universal  Suffrage,  induces  me  to  support 
the  plan  which  is  now  before  us.  I  am  opposed  to 
Universal  Suffrage,  because  I  think  that  it  would 
produce  a  destructive  revolution.  I  support  this 
I  plan,  because  I  am  sure  that  it  is  our  best  security 
against  a  revolution.  1  he  noble  Paymaster  of  the^ 
Forces  hinted,  delicately  indeed  and  remotely,  at 
this  subject.  He  spoke  of  the  danger  of  disappoint- 
ing the  expectations  of  the  nation  ;  and  for  this  he 
was  charged  with  threatening  the   House.^    Sir,  in 
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the  year  1817,  the  late  Lord  Londonderry  proposed 
a  suspension  of  the  Habeas  Corpus  Act,  On  that 
occasion  he  told  the  House  that,  unless  the  measures 
which  he  recommended  were  adopted,  the  public 
peace  could  not  be  preserved.  Was  he  accused  of 
threatening  the  House?  Again,  in  the  year  18 19, 
he  proposed  the  laws  known  by  the  name  of  the 
Six  Acts,  He  then  told  the  House  that,  unless  the 
executive'  power  were  reinforced,  all  the  institutions 
of  the  country  would  be  overturned  by  popular 
violence.  Was  he  then  accused  of  threatening  the 
House  ?  Will  any  gentleman  say  that  it  is  parlia- 
mentary and  decorous  to  urge  the  danger  arising 
from  popular  discontent  as  an  argument  for  severity; 
but  that  it  is  unparliamentary  and  indecorous  to 
urge  that  same  danger  as  an  argument  for  concilia- 
tion ?  I,  Sir,  do  entertain  great  apprehension  for 
the  fate  of  my   country.     I    do   in    my   conscience  ' 

believe     that,    unless     the     plan     prnpn^pd,    rij^^nrnp 

similar  plan,  be  speedily  adopted,  great  and  terrible 
calamities  will  befall  us.  Entertaining  this  opinion, 
rethink  myself  bound  to  state  it,  not  as  a  threat, 
but  as  a  reason.  I  support,  this  hill  hprausp  ff"' 
^i!l_il?^yB£?^^_51ir„klstitutions.;  but  I  support  it  also 
b^£giisg_  it  tends  to^  pr^^^r^'r  l^ifm      That  we  may 

exclude   <-Hnsf^   wh^^n    it    is   nprpssF^ry   to   PXCrirde,~we 

must  admit  those  whom  it  may  be  safe  to  admit. 
At  present  we  oppose  the  schemes  of  revolutioriiits 
with  only  one  half,  with  only  one  quarter  of  our 
proper  force.  ^We  say,  and  we  say  justly,  that  it  is 
f  not  by  mere_n_umbers.  but  by  property  and  intelli- 
\  "^nrPj  tKaTlhp  natinn  might  to  be  governed^  Yet, 
saying  this,  we  exclude  from  all  share  in  the  govern- 
ment great  masses  of  property  and  intelligence,  great 
numbers  of  those  who  are  most  interested  in  preserv- 
ingtranquillity.  and  who  know  best  how  to  preserve 

It.      We  do  more.      We  drive  over  to  the  side   of 

—         '-^e:: ^  ' — 
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revolution  those  whorn  we  shut  out  from  power.     Is 
THTs  ~a   time  wHen  the  cause  of  law  and  order  can 
spare  one  of  its  natural  allies  ? 

My  noble  friend,  the  Paymaster  of  the  Forces, 
happily  described  the  effect  which  some  parts  of  our 
representative  system  would  produce  on  the  mind  of 
a  foreigner,  who  had  heard  much  of  our  freedom  and 
greatness.  I f^Sir,  I  wished  to  make  mirh  _a.fore[giTer_ 
clearly  understand  what  I  consider  as  the  great  de- 
fects_ofj3ur  system.!  I  would  conduct  him  through 
thaFTmmense  city  which  lies  to  the  north  of  Great 
Russell  Street  and  Oxford  Street,  a  city  superior ^n^ 
size  and  in  population  to  the  capitals  of  many  mighty 
kingdoms  ;  and  probably  superior  in  opulence,  intelli- 
gencCj  and  general  respectability,  to  any  city  in  The 
vyorld.  I  would  conduct  him  through  that  intermriv~ 
able  succession  of  streets  and  squares,  all  consisting 
of  well  built  and  well  furnished  houses.  I  would 
make  him  observe  the  brilliancy  of  the  shops,  and 
the  crowd  of  well  appointed  equipages.  I  would 
show  him  that  magnificent  circle  of  palaces  which 
surrounds  the  Regent's  Park.  I  would  tell  him,  that 
the  rental  of  this  district  was  far  greater  than  that  of 
the  whole  kingdom  of  Scotland,  at  the  time  of  the 
Union.  And  then  I  would  tell  him,  that  this_was 
an  unrepresented  district.  It  is  needless  to  give  any 
more  instances.  It  is  needless  to  speak  of  Mancheste?r 
"Rirmi'nfyham,  J-^eds,  Sheffield,  with  no  representalioh, 
or  of  Edinburgh  and  Glasgow  with  a  mock  repre- 
"Sentationl  If  a  property  tax  were  "now  imposed  on 
fHeprinciple  that  no  person  who  had  less  than  a 
hundred  and  fifty  pounds  a  year  should  contribute, 
I  should  not  be  surprised  to  find  that  one  half  in 
number  and  value  of  the  contributors  had  no  votes 
at  all  ;  and  it  would,  beyond  all  doubt,  be  found  that 
one  fiftieth  part  in  number  and  value  of  the  con- 
tributors had  a  larger  share   of   the   representation 
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than  the  other  forty-nine  fiftieths.  This  is  not 
government  by  property.  It  is  government  by 
certamHetached  portions  and  fragments. oLsmOfirty. 
sgectgHTrom  the  rest,  and  preferred  tothe  rest,  on 
no  rational  principle  whatever., 

Tcr~sav  that  such  a  sj^tem  is  ancient.^is.  no 
defence...  My  honourable  friend,  the  Member  for  the 
University  of  Oxford,'  challenges  us  to  show,  that  the 
Constitution  was  ever  better  than  it  is.  Sir,  we  are 
legislators,  not  antiquaries.  Th.e  question  for  us_Ls, 
not_whether_the  Constitution  was  better  formerly, 
but  whether  we  can  make  it  better  now.  In  fact, 
however,  the  system  was  not  in  ancient  times  by 
any  means  so  absurd  as  it  is  in  our  age.  One  noble 
Lord  2  has  to-night  told  us  that  the  town  of  Aid- 
borough,  which  he  represents,  was  not  larger  in  the 
time  of  Edward  the  First  than  it  is  at  present.  The 
line  of  its  walls,  he  assures  us,  may  still  be  traced. 
It  is  now  built  up  to  that  line.  He  argues,  therefore, 
that  as  the  founders  of  our  representative  institutions 
gave  members  to  Aldborough  when  it  was  as  small 
as  it  now  is,  those  who  would  disfranchise  it  on 
account  of  its  smallness  have  no  right  to  say  that 
they  are  recurring  to  the  original  principle  of  our 
representative  institutions.  But  does  the  noble  Lord 
remember  the  change  which  has  taken  place  in  the 
country  during  the  last  five  centuries?  Does  he 
remember  how  much  England  has  grown  in  popu- 
lation, while  Aldborough  has  been  standing  still? 
Does  he  consider,  that  in  the  time  of  Edward  the 
First  the  kingdom  did  not  contain  two  millions  of  in- 
habitants ?  It  now  contains  nearly  fourteen  millions. 
A  hamlet  of  the  present  day  would  lH.YG__been_§_ 
tolvfT  6r's6mFTmpoTJan£^^  o£  our  early 

ParllamehtsI     AldborougElri^Te  absolutely  as  con- 
siderable a  place  as  ever.     But  compared  with  the 

'  Sir  Robert  Harry  Inglis.  '^  Lord  Stormont. 
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kingdom,  it  is  much  less  considerable,  by  the  noble 
Lord's  own  showing,  than  when  it  first  elected 
burgesses.  My  honourable  friend,  the  Member  for 
the  University  of  Oxford,  has  collected  numerous 
instances  of  the  tyranny  which  the  kings  and  nobles 
anciently  exercised,  both  over  this  House  and  over 
the  electors.  It  is  not  strange  that,  in  times  when 
nothing  was  held  sacred,  the  rights  of  the  people, 
and  of  the  representatives  of  the  people,  should  not 
have  been  held  sacred.  The  proceedings  which  my 
honourable  friend  has  mentioned,  no  more  prove 
that,  by  the  ancient  constitution  of  the  realm,  this 
House  ought  to  be  a  tool  of  the  king  and  of  the 
aristocracy,  than  the  Benevolences  and  the  Ship- 
money  prove  their  own  legality,  or  than  those  un- 
justifiable arrests,  which  took  place  long  after  the 
ratification  of  the  Great  Charter,  and  even  after  the 
Petition  of  Right,  prove  that  the  subject  was  not 
anciently  entitled^o  his  personal  liberty.  We  talk 
of  the  wisdom  of  our  ancestors  :  and_  iri_one  respect 
at  least  they  were  wiser  than  we.  They  legislated 
jqEHEHL  own  times.  They  looked__at,  thfi^-England 
which  was,  beihre-thena,-  They  did  not, think  jtjieces- 
sary  to  give  twke  as  manyMembers  to  York  as  tTTey 
■gave  to  London7  because  YorTTliad^  been  the  capiFal 
of  Britain  in  the  time~orConstantiur  Chlorus  ;  and 
tTTie}^wqu]d  Jiave^bien  aniazed  indeed  if  they  had  fore- 
seen, that  a  city  of  more  than    a  huiTrdred  thousand 

^itthabitants  would  be  left  without  Representatives  irT 
the  nineteenth  century,  merely  because  it  stood-QU 

<gTOiand    wThich,  in  the  thirteenth  century,  had  been 
occupTedTjy  a  few  huts.     They  franjed  a  representa- , 
tive~system;"which,  tFough  not  without  defectaTandj 

— hreguferities,  was  well  adapted  to  the  state  of  England  |' 
"ieir  timel     BTir~a~greafj-evolutiori    took  place. 
The   character  _of  the    old    corporations    ciianged. 
^1-property  cameinto  existence^     New 
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portions  of  society  rose  into  importance.  There 
were  in  our  rural  districts  rich  cultivators,  who  were 
not  freeholders.  There  were  in  our  capital  rich 
traders,  who  were  not  liverymen.  Towns  shrank  into 
villages.  Villages  swelled  into  cities  larger  than  the 
London  of  the  Plantagenets.  Unhappily,  while  the 
natural  growth  of  society  went  on,  the  artiHcial 
polity  continued  unchanged.  The  ancient  "^mriTf 
the  representation  remained  ;  and  precisely  because 
tHeTorm  remained,  the  spirit  departed.  Then  came 
that  pressure  almost  to  bursting,  the  new  wine  in  the 
old  bottles,  the  new  society  under  the  old  institutions. 
It  isnow  time  for~us  to  pay  a  decent,  arational,  a 
manly  reverence  to  our  ancestors,  not  by  super- 
stitiously~adhering  to  what  they,  in  other  circum- 
stances, did,  but  by  doirTg^what  they,  in  our  circum- 
stances,  would  have  done.  All  history  is  fijTPol 
revolulTohs,  produced  lay  causes  similar  to  those 
which  are  now  operating  in  England.  A  portion  of 
the  community  which  had  been  of  no  account  ex- 
pands  and  becomes  strong.  It  demands  a  place  in 
tlitj.  A^' stem,  suited,  not  to  its  fOfmer  weakness,  but 
to  its  "present  power.  If  this  is  granted,  all  is  well. 
Tf  this  is  refuse37then  comes  the  struggle  between 
the  young  energy  of  one  class  and  the  ancient 
privileges  of  another.  Such  was  the  struggle  between 
the  Plebeians  arf^  f\}e:  Patn'^ans  of  Rome.  Such 
was  the  struggle  of  the  Italian  allies  for  admission 
to  the  full  rights  of  Roman  citizens.  Such  was  the 
struggle  of  our  North  American  colonies  against 
the  mother  country.  Such  was  the  struggle  which 
the  Third  Estate  of  France  maintained  against  the 
aristocracy  of  birth.  Such  was  the  struggle  which 
the  Roman  Catholics  of  Ireland  maintained  against 
the  aristocracy  of  creed.  Such  is  the  struggle  which 
the  free  people  of  colour  in  Jamaica  are  now  main- 
taining against  the  aristocracy  of  skin.     Such,  finally, 
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is    the    struggle    whirh     fhp     mi'Hrllp    r1accf>c    in    Pn g. 

land  are  maintaining  against  an  aristocracy  of  oi£re 
locality,  a]^ainst"an7aristocTacy  the  principle  of. wJiMl. 
is  tojnyest_aJimidred  drunken  potwailopers  in  oae 
lace,  or  the  owner  of  a  ruined  hovel  in  another, 
with  powers  which  are  withheld  from  cities  renowned 
to  the  furthest  ends  of  thejgarth,  for  the  marvels~of 
their  wealth  and  of  their  industry?  " 

But  these  great  cijies,  s^s  my  -honourable  friend, 
tlie^igernher  for  the  IJnivpr«;i>y  nf  Oxford,  atf!  Y\rt\\- 
ally,  though  not  directly,  represented.  Are  not  the 
"wishes  of  Manchester,  he  asks,  as  much  consulted 
as  those  of  any  town  which  sends  Members  to  Par- 
liament? Now,  Sir,  I  do  not  understand  how  a 
power  which  is  salutary  when  exercised  virtually  can 
be  noxious  when  exercised  directly.  If  the  wishes  v 
of  Manchester  have  as  mjichjveight  with  us  as  they 
^[ould  have  ujiderji.  system  whicE  should  givelEepre- 
sentatives  toT  Mancnester,  how  can  there  be  any 
dangeTm  givmgTlepresentatives  to  Manchester  ?  A 
virtual  Representative  is,  I  presume,  a  man  who  acts 
as  a  direct  Representative  would  act :  for  surely  it 
would  be  absurd  to  say  that  a  man  virtually  repre- 
sents the  people  of  Manchester,  who  is  in  the  habit 
of  saying  No,  when  a  man  directly  representing  the 
people  of  Manchester  would  say  Aye.  The  utmost 
that  can  be  expected  from  virtual  Representation  ^ 
thatifTnay  De  as  good  ag_direct  Representation.  If_ 
soT^iy  not  grant  dfrect  "Representation  to  places 
^vKIghT^^s  ■  eveyybQdy-allQwg».,Qught,  by  some  ^LQcess 
or  oiiiQrjJ:.a-h%~fep^sented  ? 

If  it  be  said  that  there  is  an  evil  in  change  as 
change,  I  answer  that  there  is  also  an  evil  in  dis- 
content as  discontent.  This,  indeed,  is  the  strongest 
part  of  our  case.  It  is  said  that  the  system  works 
Mip]\.  .1  iieny  it.  I  deny  that  a  systern  works  well, 
which  the  people  regarcf  with  aversion.     We   may 
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say  here,  that  it  is  a  good  system  and  a  perfect 
system.  But  if  any  man  were  to  say  so  to  any  six 
hundred  and  fifty-eight  respectable  farmers  or  shop- 
keepers, chosen  by  lot  in  any  part  of  England,  he 
would  be  hooted  down,  and  laughed  to  scorn.  Are 
these  the  feelings  with  which  any  part  of  the  govern- 
ment ought  to  be  regarded?  Above  all,  are  these 
the  feelings  with  which  the  popular  branch  of  the 
legislature  ought  to  be  regarded  ?  It_is_almost  as 
essential  to  the  utility  nf  a  H<>^isg  ^f  rnmmnns,  that 
it  should  possess  the  confidence -Q£_lli£„pp;npler -as 
that  it  should  deserve  that   confidence.      Unfortu- 1 

nately,    that   which    is    in    theory/   the   pnpniar   pari-  nf 

our  government,  is  in  practice  the  unpopular  part. 
Who  wishes  to  dethrone  the  King  ?  Who  wishes  to 
turn  the  Lords  out  of  their  House  ?  Here  and  there 
a  crazy  radical,  whom  the  boys  in  the  street  point  at 
as  he  walks  along.  Who  wishes  to  alter  the  con- 
stitution of  this  House?  The  whole  people.  It  is 
natural  that  it  should  be  so.  The  House  of  rnin.- 
mons  is,  in  thejanguage  of  Mr.  Burke,  a  check,  not 

"onJ:he^ie^>le.  but  for  the  people.  While  that  chei:k 
is  efficient,  there  is  no  reason  to  fear  that  the  Kjpg  or 
tRe"^bles_will  oppress  the  people.     But  if  that  check 

"requires  checking,  how  is  it  to  be  checked?  If  the 
salFsHall  lose  its  savour,  wherewith  shall  we  season 
it  ?  The  distrust  with  which  the  nation  regards  this 
House  may  be  unjust.  But  what  then  ?  Can  you 
remove  that  distrust  ?  That  it  exists  cannot  be 
denied.  That  it  is  an  evil  cannot  be  denied.  That 
it  is  an  increasing  evil  cannot  be  denied.  One 
gentleman  tells  us  that  it  has  been  producedby^ie 
fate  events  in  Fnjjirg_jiVj_Be1grnnrrf""^^ 
is;3gnreftect  ofsed  j  tJO"  s  works  which  have  lateljiijeen 

;eling  be  of  origin  so  recent,  I 
listory  to  little  purpose.     Sir^his  alarmijig 
discontent  is  not  the  growth  of  a  day  or  of  a  year. 
VOL.  XI E  "E 
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If  there  be  any  symptoms  by  which  it  is  possible  to 
distinguish  the  chronic  diseases  of  the  body  politic 
from  its  passing  inflammations,  all  those  symptoms 
exist  in  the  present  case.  The  taint  has  been 
gradually  becoming  more  extensive  and  more  ma- 
lignant, through  the  whole  lifetime  of  two  genera- 
tions. We  have  tried  anodynes.  We  have  tried  cruel  - 
operations.  What  are  we  to  try  now  ?  Who  flatters 
himself  that  he  can  turn  this  feeling  back  ?  Does 
there  remain  any  argument  which  escaped  the  com- 
prehensive intellect  of  Mr.  Burke,  or  the  subtlety  of 
Mr.  Windham  ?  Does  there  remain  any  species  of 
coercion  which  was  not  tried  by  Mr.  Pitt  and  by 
Lord  Londonderry  ?  We  have  had  laws.  We  have 
had  blood.  New  treasons  hav^  been  created.  "Ther 
Pi  ess  has  beerrshackted:  The  Habeas  CorpuS-^Act 
hcg^b^n  suspended.  Public  meetings  have  been^ro- 
hibited.  The  event  has  proved  that  these  expedients 
were  merf  palliafivef^.  Youjare  at  the  end  of  your 
palliatives.  The  evil  remains.  It  is  more  formidable 
tRan_giier!     What  is  to  be  done  ? 

Under  such  circumstances,  a  great  plan  of  recon- 
ciliation, prepared  by  the  Ministers  of  the  Crown,  has 
been  brought  before  us  in  a  manner  which  gives 
additional  lustre  to  a  noble  name,  inseparably  asso- 
ciated during  two  centuries  with  the  dearest  liberties 
of  the  English  people.  I  will  not  say,  that  this  plan 
ig  in  all  its  details  precisely  such  as  I  might  wish  it 
to  be  ;~but  it_  is  founded  on  a  great  and  a  sound 
principle,  it  takes  away  a  vast  power  from  a  few. 
It~distributesJLhat_,pgwer  through"  the  great  mass  of 
the  middle  order.  Every  man,  therefore,  who^iblnks 
asTTHjnk^is  bound  to  stand  firmly  by  ministers^who 
are  resolved  to  stand  or  fall  with  this  measure.  Were 
I  one  of  them,  I  would  sooner,  infinitely  sooner,  fall 
with  such  a  measure  than  stand  by  any  other  means  | 
that  ever  supported  a  Cabinet. 
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My    honourable.,  iriend.    the    Member    for   the 
University  of  Oxford,  tells  us,  that  if  we  pass  this 

Taw,  England_wjll  '^"""  be  a  rppnhlir.  Ihe'retormed 
House  of  Commons  will,  according  to  him,  before 
it  has  sate  ten  years,  depose  the  King  and  expel 
the  Lords  from  their  House.  Sir,  if  my  honourable" 
friend  could  prove  this,  he  wouTcT  have  succee^ed^ 
in  bringing  an  "argument  for  democracy,  ihfThfteljr 
stronger  than  any  that  is  to  be  found  in  the  wprfesjjf 
Paine.  My  honourable  friend's  proposition  is  in  fact 
this  ;  that  oirFmbnarchicarand  aristocraticat-Histitu^ 
liuiis  have~no^6td~oh  the'pubtig  mtnd^of  England  ; 

— ^mt-thgg'e  institutions  are~regarded~with  aversion  by 
a  decided  majority  of  the  middle  class.  This,  Sir,  I 
say,  is  plainly  deducible  from  his  proposition  ;  for  he 
tells  us  that  the  Representatives  of  the  middle  class 
will  inevitably  abolish  royalty  and  nobility  within  ten 
years  ;  and  there^is  surely  no  reason  to  think  that 
the  Representatives  of  the  middle  class  will  be  more 
titdiTred'^q^a ;  demoQratic^  than"  their  ~con- 

"Stituents.     Now,   Sir,  jf  I    were  convinced  thjit  the 
great  body;  of  thgjniddle  class  in  England  lookjvith       ', 
aversion  on  monarchy  arid  aristocracy,  I  should  be       \ 
— ^brcedrmuch  agafristniy  will,  to  come  to~tRis^~coi>        ' 
dtsstefiT^that  monarcHIcaT  and^  aristocratlcarmstltu- 

^Hons  are  un"surted  to^m^]||count£y^  Monarchy  and 
^aTfetocracyTvaTuable  and  usefuras  I  think  them,  are 
still  valuable  and  useful  as  means,  and  not  as  ends. 

The  end  of  pnvprnmpnl-  k  the  happtnp;c;s  pf  the  People  :  /)      i^.^„,:U-4X^. 

and  I  do  not  conceive  that,  in  a  country  like  tnis,  the  1 


"TiiappinessjDf  the  people  can  be  promoted  by  a  form 
of  government  in  which  the  middle  classes  place  TTo 
confidenrPj  and  which  exists  only  because  the  middle 
classes  have  no  organ  by  which  to  make  their 
sentiment5_JaiQwn.  But,  bir,  I  am  fully~convinced 
tTiat  the  middle  classes  sincerely  wish  to  uphold  the 
Royal  prerogatives  and  the  constitutional  rights  of 


E  E  2 


420  Parliamentary  Eeform 

the  Peers.  What  facts  does  my  honourable  friend 
produce  in  support  of  his  opinion  ?  One  fact  only  ; 
and  that  a  fact  which  has  absolutely  nothing  to  do 
with  the  question.  The  effect  of  this  Reform,  he 
tells  us,  would  be  to  make  the  House  of  Commons 
allpowerful.  It  was  allpowerful  once  before,  in  the 
beginning  of  1649.  Then  it  cut  off  the  head  of  the 
King,  and  abolished  the  House  of  Peers.  Therefore, 
if  it  again  has  the  supreme  power,  it  will  act  in  the 
same  manner.  Now,  Sir,  it  was  not  the  House  of  ^ 
Commons  that  cut  off  the  head  of  Charles  the  First ; 
nor  was  the  House  of  Commons  then  allpowerful.  It 
had  been  greatly  reduced  in  numbers  by  successive 
expulsions.  It  was  under  the  absolute  dominion  of 
the  army.  A  majority  of  the  House  was  willing  to 
take  the  terms  offered  by  the  King.  The  soldiers 
turned  out  the  majority ;  and  the  minority,  not  a 
sixth  part  of  the  whole  House,  passed  those  votes  of 
which  my  honourable  friend  speaks,  votes  of  which 
the  middle  classes  disapproved  then,  and  of  which 
they  disapprove  still. 

My  honourable  fnVnd,  anxlalmost  all  the  gentle- 
man whojim'^c  takon  the  rnmc  sidp  wi'tVi  Y\\m  in  this 
debate,  have  dwelt  much  r>x\  thp  n<-i1if-y  nf  rlose  and, 
rottett  bm^oughs.  It  is  by  means  of  such  boroughs, 
they_j;fll  ^np,  tbnf-~1-hp  ahlpt;T  fnpfTli^Yg  been  intro- 
duced into  Patliriment.  It  is  true  that  many  dis- 
tmguished  persons  have  represented  places  of  this 
description.  But,  Sir,  wp  must  jndg-e  nf  a  fprm  nf^ 
government  by  its  general  tendency,  not  by  happy 
accidents.  Every  form  of  government  has  its  happy 
accidents.  Despotism  has  its  happy  accidents.  Yet 
we  are  not  disposed  to  abolish  all  constitutional 
checks,  to  place  an  absolute  master  over  us,  and  to 
take  our  chance  whether  he  may  be  a  Caligula  or  a 
Marcus  Aurelius.  In  whatever  way  the  House  of  . 
Commons  may  be  chosen,  some"~aBle  mer 
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chosen  in  that  way  whn  wr^nlH  nnf  b^  ^hosen  in  nny 
Other  way.  If  there  were  a  law  that  the  hundred 
tallest  men  in  England  should  be  Members  of 
Parliament,  there  would  probably  be  some  able  men 
among  those  who  would  come  into  the  House  by 
virtue  of  this  law.  If  the  hundred  persons  whose 
names  stand  first  in  the  Alphabetical  List  of  the 
Court  Guide  were  made  Members  of  Parliament, 
there  would  probably  be  able  men  among  them.  We 
read  in  ancient  history,  that  a  very  able  king  was 
elected  by  the  neighing  of  his  horse :  but  we  shall 
scarcely,  I  think,  adopt  this  mode  of  election.  In 
one  of  the  most  celebrated  republics  of  antiquity, 
Athens,  Senators  and  Magistrates  were  chosen  by 
lot ;  and  sometimes  the  lot  fell  fortunately.  Once, 
for  example,  Socrates  was  in  office.  A  cruel  and 
unjust  proposition  was  made  by  a  demagogue. 
Socrates  resisted  it  at  the  hazard  of  his  own  life. 
There  is  no  event  in  Grecian  history  more  interesting 
than  that  memorable  resistance.  Yet  who  would 
have  officers  appointed  by  lot,  because  the  accident 
of  the  lot  may  have  given  to  a  great  and  good  man 
a  power  which  he  would  probably  never  have  attained 
in  any  other  way  ?  We  must  judge,  as  I  said,  by 
the  general  tendency  of  a  system.  No  person  rqn 
r\r,^^hi^f\y^\  ^  H'^us'^  '^f  ^^'^'^moH'ii  '^ho^'^n  freclv  bv 
the  middle  classes,  will  contain  many  very  able  men. 
I  do  not  ~say,  thaT  precisely  "the  sarn5"~abte~~men 
who  would  find  their  way  into  the  present  House 
of  Commons  will  find  their  way  into  the  reformed 
House  :  but  that  is  not  the  question.  No  particular 
man  is  necessary  to  the  State.  We  ma)r  "deperrd~ 
onit  that,  if  we  provide  the  country  with  popular 
institutions,  those  institutions  will  provideTTT  with 
greatjTifin. 

There  is  another  objection,  which,   I  think,  was 
first  raised  by  the  honourable  and  learned  Member 
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for  Newport.^     He  tells  us  that  the  elective  franchise 

is  property ;  th^^lo^^^^lt^wkyJSQm^..KJ^'^!:ILJ^^o 
'  has  not  been]jujic^iajly_convicted  of,  malpractices  is 
robbety  yriTitno  crime  js  proved  against  the  vQtsrs 
in  the  closed  boroughs  ;  that  no  crime  is  even  im- 
pute3^oTKem~in"fhe"  preamble  of  the  bill ;  and  that 
therefore   to   disfranchise   them   without  compensa- 
tion  would^be_an  act  of  re\5rutionarylyranhy.  ^  The 
honourable  and  learned  gentleman  has  compared  the 
conduct   of  the  present  Ministers  to  that  of  those 
odious  tools  of  power,  who,  towards  the  close  of  the 
reign  of  Charles  the  Second,  seized  the  charters  of 
^    the  Whig  Corporations.     Now,  there  was  another  pre- 
cedent, which  I  wonder  that  he  did  not  recollect,  both 
because  it  is  much  more  nearly  in  point  than  that  to 
which  he  referred,  and  because  my  noble  friend,  the 
Paymaster  of  the  Forces,  had  previously  alluded   to 
'  ^t.    Jf  the  elective  franchise  is  property,  if  to  disfran- 
chise^voters  witKaUra  crime  proved,  or~a  compensa- 
tion  given,  be  robbery,  was  there  ever  such  aiTact 
j   or~rq5Bery  as  the^jTsfrancnising"  of  the~lrish   forty 
shilling  freeholdersT     WaZany^pecmTrarycompensa- 
tion  given  to  them  ?     Is  it  declared  m  the  "preamBle 
of  the   bill   which  took   away  their  franchise,  that 
they  had  been  convicted  of  any  offence  ?     Was  any 
judicial  inquiry  instituted  into  their  conduct?     Were 
they  even  accused  of  any  crime  ?     Or  if  you  say  that 
it  was  a  crime  in  the  electors  of  Clare  to  vote  for  the 
honourable  and  learned  gentleman  who  now  repre- 
sents the  county  of  Waterford,  was  a  Protestant  free- 
holder in  Louth  to  be  punished  for  the  crime  of  a 
Catholic    freeholder  in   Clare?     If  the  principle  of 
the  honourable  and  learned  Member  for  Newport  be 
sound,  the  franchise  of  the  Irish  peasant  was  property. 
That  franchise  the  Ministers  under  whom  the  honour- 
able and  learned  Member  held  office  did  not  scruple 

'  Mr.  Horace  Twiss. 
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to  take  away.  Will  he  accuse  those  Ministers  of 
robbery?  If  not,  how  can  he  bring  such  an  accusa- 
tion against  their  successors  ? 

Every  gentleman,  I  think,  who  has  spoken  from 
the  other  side  of  the  House,  has  alluded  to  the 
opinions  which  some  of  His  Majesty's  Ministers 
formerly  entertained  on  the  subject  of  Reform.  It 
would  be  officious  in  me.  Sir,  to  undertake  the  de- 
fence of  gentlemen  who  are  so  well  able  to  defend 
themselves.  I  will  only  say  that,  in  my  opinion,  the 
country  will  not  think  worse  either  of  their  capacity  or 
of  their  patriotism,  because  they  have  shown  that  they 
can  profit  by  experience,  because  they  have  learned 
to  see  the  folly  of  delaying  inevitable  changes.  There 
are  others  who  ought  to  have  learned  the  same  lesson. 
I  say,  Sir,  that  there  are  those  who,  I  should  have 
thought,  must  have  had  enough  to  last  them  all  their 
lives  of  that  humiliation  which  follows  obstinate  and 
boastful  resistance  to  changes  rendered  necessary  by 
the  progress  of  society,  and  by  the  development  of 
the  human  mind.  Is  it  possible  that  those  persons 
can  wish  again  to  occupy  a  position  which  can  neither 
be  defended  nor  surrendered  with  honour  ?  I  well  re- 
member, Sir,  a  certain  evening  in  the  month  of  May 
1827.  I  had  not  then  the  honour  of  a  seat  in  this 
House ;  but  I  was  an  attentive  observer  of  its  pro- 
ceedings. The  right  honourable  Baronet  opposite,^ 
of  whom  personally  I  desire  to  speak  with  that  high 
respect  which  I  feel  for  his  talents  and  his  character, 
but  of  whose  public  conduct  I  must  speak  with  the 
sincerity  required  by  my  public  duty,  was  then,  as  he 
is  now,  out  of  office.  He  had  just  resigned  the  seals 
of  the  Home  Department,  because  he  conceived  that 
the  recent  ministerial  arrangements  had  been  too 
favourable  to  the  Catholic  claims.  He  rose  to  ask 
whether  it  was  the  intention  of  the  new  Cabinet  to 

'  Sir  Robert  Peel. 
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V  repeal  the  Test  and  Corporation  Acts,  and  to  reform 
j  the  Parliament.  He  bound  up,  I  well  remember, 
those  two  questions  together ;  and  he  declared  that, 
if  the  Ministers  should  either  attempt  to  repeal  the 
Test  and  Corporation  Acts,  or  bring  forward  a  mea- 
sure of  Parliamentary  Reform,  he  should  think  it 
his  duty  to  oppose  them  to  the  utmost.  Since  that 
declaration  was  made  four  years  have  elapsed  ;  and 
what  is  now  the  state  of  the  three  questions  which 
then  chiefly  agitated  the  minds  of  men  ?  What  is 
become  of  the  Test  and  Corporation  Acts  ?  They 
are  repealed.  By  whom  ?  By  the  right  honourable 
Baronet.  What  has  become  of  the  Catholic  dis- 
abilities ?  They  are  removed.  By  whom  ?  By  the 
right  honourable  Baronet.  The  question  of  Parlia- 
mentary Reform  is  still  behind.  But  signs,  of  which 
it  is  impossible  to  misconceive  the  import,  do  most 
clearly  indicate  that,  unless  that  question  also  be 
speedily  settled,  property,  and  order,  and  all  the  in- 
stitutions of  this  great  monarchy,  will  be  exposed 
to  fearful  peril.  Isjt  possible  that  gentlemen  long 
versed  in  high  political  affairs  cannot  read  these 
^  signs  ?  Is  it  possible  that  they  can  really  beliei^e. 
Ttiat"the  Representative  system  of  England,  such  as  it 
n^w  is,  wUriast  till  the  year  iS^a? — U  not,  for  what 
would~they  have  us  wait  ?  Would  they  have  us  wait 
merely  that  we  may  show  to  all  the  world  how  little 
we  have  profited  by  our  own  recent  experience  ? 
Would  they  have  us  wait,  that  we  may  once  again 
hit  the  exact  point  where  we  can  neither  refuse  with 
authority,  nor  concede  with  grace  ?  Would  they 
have  us  wait,  that  the  numbers  of  the_discontented 
p^rty_may^  become    larger,  its  demands    Higher,  its 

feelings— more    acrimonious-, — i4s — organisation more 

completeJ'  Would  they  have  us  wait  till  the  whole 
tragicomedy  of  1827  has  been  acted  over  again  ;  till 
they  have  been  brought  into  office  by  a  cry  of  "  No 
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Reform,"  to  be  reformers,  as  they  were  once  before 
brought  into  office  by  a  cry  of  "  No  Popery,"  to  be 
emancipators?  Have  they  obliterated  from  their 
minds — gladly,  perhaps,  would  some  among  them 
obliterate  from  their  minds—  the  transactions  of  that 
year  ?  And  have  they  forgotten  all  the  transactions 
of  the  succeeding  year?  Have  they  forgotten  how  K 
the  spirit  of  liberty  in  Ireland,  debarred  from  its 
natural  outlet,  found  a  vent  by  forbidden  passages  ? 
Have  they  forgotten  how  we  were  forced  to  indulge 
the  Catholics  in  all  the  license  of  rebels,  merely  be- 
cause we  chose  to  withhold  from  them  the  liberties 
of  subjects  ?  Do  they  wait  for  associations  more 
formidable  than  that  of  the  Corn  Exchange,  for  con- 
tributions larger  than  the  Rent,  for  agitators  more 
violent  than  those  who,  three  years  ago,  divided  with 
the  King  and  the  Parliament  the  sovereignty  of  Ire- 
land ?  Do  they  wait  for  that  last  and  most  dreadful 
paroxysm  of  popular  rage,  for  that  last  and  most 
cruel  test  of  military  fidelity  ?  Let  them  wait,  if 
their  past  experience  shall  induce  them  to  think  that 
any  high  honour  or  any  exquisite  pleasure  is  to  be 
obtained  by  a  policy  like  this.  Let  them  wait,  if 
this  strange  and  fearful  infatuation  be  indeed  upon 
them,  that  they  should  not  see  with  their  eyes,  or 
hear  with  their  ears,  or  understand  with  their  heart. 

,  But  let  us  know  our  interest  and  our  duty  better. 
Turn  where  we  may,  within,  around,  the  voice  of 
great  events  is  proclaiming  to  us,  Reform,  that  you 
may  preserve.  Now,  therefore,  while  every  thing:  at 
home  and  abroad^  lorebodes  ruin  to  those  who  persist 
in  a  hopeless  strjjggieagainst  thes£irit  ofLlbi^-  ;\ge, 
noWj^wjiilethe~crasiroT  the  prouH^tTthrone  of-,fhe 
continent  is  sTnTresoundingf  in  "our"ears.  n^^i  whilp 
the  roof  of  a  British  palace  aHbrds  an  ignominious 

llielter  tortile  exileTJ  lieif  of  fOfty~Tangsj"  now,  while 
we~see  on  every  side  AtlcieiiL  ijj[Stl£UtlMl!al^U>verted, 
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and  great_aDrieties  dissnlveH,  now,  while  the  heart 
oT  England  is  still  sound,  now,  while  old  feelings 
and  old  associations  retain  a  power  and  a  charm 
which  may  too  soon  pass  away,  now,  in  this  your  ac- 
cepted time,  now,  in  this  your  day  of  salvation,  take. 
counsel,  not  of  prejudice,  not  of  party  spirit,  not  of 
the  ignominious  pride  of  a  fatal  consistency,  but  Sil 
history.  oLreason,  of  the  ^g'="g  ^vhirh  are  past,  of  the 
signs_o£thisjTLO^t  porter>i-mis  -timp  Pronounce  in  a 
manner  worthy  of  the  expectation  with  which  this 
great  debate  has  been  anticipated,  and  of  the  long 
remembrance  which  it  will  leave  behind.  Renew  the 
youth  of  the  State.  Saveproperty.  divided  again_st 
itself.  Save  themultiTude,  endangered  by  its  own 
ungoverppb^^  pnccinnc  Save  the  aristocracy,  en- 
dangered by  its  own  unpopular  power.     Save  the 

greatest,  ana„SI^'^^    ^"^  mogt-Jal^ly  rnrilkpH    rnm- 

munity  that  ever  existed,  from  calamities  which  may 
in  a  lew  days^sweeft  pway  all  thp  rirh  hpritagp  nf  so 
many  ages  of  wisdom  and,  glofy.  The  danger  is 
terrible.  ""TRi~time  is  short.  If  this  bill  should  be 
rejected,  I  pray  to  God  that  none  of  those  who 
concur  in  rejecting  it  may  ever  remember  their  votes 
with  unavailing  remorse,  amidst  the  wreck  of  laws, 
the  confusion  of  ranks,  the  spoliation  of  property, 
and  the  dissolution  of  social  order. 
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A   SPEECH 


DELIVERED     IN 

The  House  of  Commons  on   the  5TH  of  July,    1831. 


On  Tuesday,  the  fourth  of  July,  1^31,  Lord  John  Russell 
moved  the  second  reading  of  the  Bill  to  amend  the  repre- 
sentation of  the  people  in  England  and  Wales.  Sir  John 
Walsh,  member  for  Sudbury,  moved,  as  an  amendment, 
that  the  Bill  should  be  read  that  day  six  months.  After  a 
discussion,  which  lasted  three  nights,  the  amendment  was 
rejected  by  367  votes  to  231,  and  the  original  motion  was 
carried.  The  following  Speech  was  made  on  the  second 
night  of  the  debate. 

Nobody,  Sir,  who  has  watched  the  course  of  the 
debate  can  have  failed  to  observe  that  the  gentlemen 
who  oppose  this  bill  have  chiefly  relied  on  ^_pre- 
lijninary  n,Ujt^riir>n  which  it  is  nocessaiy  to  clear  away 
before  we  proceed  to  examine  whether  the  proposed 
changes  in  our  representative  system  would  or  would 
not  be  improvements.  The  elective  franchise,  we  are 
told,  is  priv^t£43j:operty. —  if  h/^TTingc  f^  fbi*^  frppmapT" 
to  that  pntwalloper,  tn  the  owner  of  this  house,  to  the 
owiTer_ofJhatj2kL\s£alL;  and  you  have  no  more  rigHt 
totakeJt-away  without  compensation  than  to  con- 
iscate  the  dJYidendsofa  fundhn1HerjQr,the_rents  of  a 

Now,  Sir,  I  admit  that,  if  this  objection  be  well 
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founded,  it  is  decisive  against  the  plan  of  Reform 
which  has  been  submitted  to  us.  If  the  franchise  be 
really  private  property,  we  have  no  more  right  to  take 
members  away  from  Gatton  because  Gatton  is  small, 
and  to  give  them  to  Manchester  because  Manchester 
is  large,  than  Cyrus,  in  the  old  story,  had  to  take  away 
the  big  coat  from  the  little  boy  and  to  put  it  on  the 
big  boy.  In  no  case,  and  under  no  pretext  however 
specious,  would  I  take  away  from  any  member  of  the 
community  any  thing  which  is  of  the  nature  of  pro- 
perty, without  giving  him  full  compensation.  But  I 
deny  that  the  elective  franchise  is  of  the  nature  of  pro- 
perty ;  and  1"  believe  that,  on  this  point,  I  have  with 
me  all  reason,  all  precedent,  and  all  authority.  This 
at  least  is  certain,  that,  if  disfranchisement  really  be 
robbery,  the  representative  system  which  now  exists 
isfbuiTded  on  robbery.    Jiow  was  the  franchise^n 

t^HeJngS-€®«ftti«s-fi^^^d-2 Ry  thp    Art  of  Henry 

tHeSixth,  which  disfranchised  tens  of  thousands  of 
jiIectors'lvho~had  not  forty  shilling  TreehoMs.  Was 
that  robbery?  How  was  the  franchise  in  the  Irish 
counties  fixed  ?  By  the  Act  of  George  the  Fourth, 
which  disfranchised  tens  of  thousands  of  electors  who 
had  not  ten  pound  freeholds.  Was  that  robbery? 
Or  was  the  great  parliamentary  reform  made  by 
Oliver  CFdrnweH"evef-^sigBate4-a»"robbery7-even  by 
t^ose  who  most  abhorred  his  name  ?  Everybody 
knows  that  the  un^spaxmg~manner  in  w_higlLJ]^_<^^s- 

b^jLTPyalists,  who  hated  him  for  having  pulled  down 
one  dynasty,  and  by  republicans,  who  hated  him  for 
having  founded  another.  Take  Sir  Harry  Vane  and 
Lord  Clarendon,  both  wise  men,  both,  I  believe,  in  the 
main,  honest  men,  but  as  much  opposed  to  each  other 
in  politics  as  wise  and  honest  men  could  be.  Both 
detested  Oliver ;  yet  both  approved  of  Oliver's  plan 
of  parliamentary    reform.     They   grieved    only  that 
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so  salutary  a  change  should  have  been  made  by  an 
usurper.  Vane  wished  it  to  have  been  made  by  the 
Rump  ;  Clarendon  wished  it  to  be  made  by  the  King. 
Clarendon's  language  on  this  subject  is  most  remark- 
able. For  he  was  no  rash  innovator.  The  bias  of 
his  mind  was  altogether  on  the  side  of  antiquity  and 
prescription.  Yet  he  describes  that  great  disfran- 
chisement of  boroughs  as  an  improvement  fit  to  be 
made  in  a  more  warrantable  method  and  at  a  better 
time.  The  words  were  prophetic.  This  is  that  more 
warrantable  method.  This  is  that  better  time.  What 
Cromwell  attempted  to  effect  by  an  usurped  authority, 
in  a  country  which  had  lately  been  convulsed  by  civil 
war,  and  which  was  with  difficulty  kept  in  a  state  of 
sullen  tranquillity  by  military  force, -it  has  fallen  to 
our  lot  to  accomplish  in  profound  peace,  and  under  the 
rule  of  a  prince  whose  title  is  unquestioned,  whose 
office  is  reverenced,  and  whose  person  is  beloved. 
It  is  easy  to  conceive  with  what  scorn  and  astonish- 
ment Clarendon  would  have  heard  it  said  that  the 
reform  which  seemed  to  him  so  obviously  just  and 
reasonable  that  he  praised  it,  even  when  made  by 
a  regicide,  could  not,  without  the  grossest  iniquity, 
be  made  even  by  a  lawful  King  and  a  lawful  Parlia- 
ment. 

Sir,  in  the  name  of  the  institution  of  property,  nf 
thaLirreat  institution,  for  the_sake_of  wl^'^l^j  rViJRfly 
all  other  institutions  exist,  of  that  g^reat  institution 
to  which  we  owe  all  knowledge,  all  commerce,  all 
industry,  all  civilisation,  all  that  makes  us  to  d i ffer 
fromJhejtattOQed  savages_MJhe_,Padfic  QceanJ^ro- 
test  against  the  pernicious  practice  of  ascribing  to  that 
^:::wWcins_not.4irQperty -the  sanctity-wlwch-^elaags-lQ^ 
property  alone^  If,  in  order  to  save  political  abuses 
-frcnrr that  fate  with  which  they  are  threatened  by  the 
public  hatred,  you  claim  for  them  the  immunities 
of  property,  you  must  expect  that  property  will  be 
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regarded  with  some  portion  of  the  hatred  which  is 
excited  by  political  abuses.  You  bind  up  two  very 
different  things,  in  the  hope  that  they  may  stand 
together.  Take  heed  that  they  do  not  fall  together. 
You  tell  the  people  that  it  is  as  unjust  to  disfranchise 
a  great  lord's  nomination  borough  as  to  confiscate  his 
estate.  Take  heed  that  you  do  not  succeed  in  con- 
vincing weak  and  ignorant  minds  that  there  is  no 
more  injustice  in  confiscating  his  estate  than  in  dis- 
franchising his  borough.  That  this  is  no  imaginary 
danger,  your  own  speeches  in  this  debate  abundantly 
prove.  You  begin  by  ascribing  to  the  franchises  of 
Old  Sarum  the  sacredness  of  property  ;  and  you  end, 
naturally  enough,  I  must  own,  by  treating  the  rights 
of  property  as  lightly  as  I  should  be  inclined  to  treat 
the  franchises  of  Old  Sarum.  When  you  are  reminded 
that  you  voted,  only  two  years  ago,  for  disfranchising 
great  numbers  of  ireeholders  in  Ireland,  and  when  you 
mc  asked  how,  on  the  principlesjvhich  yrm-gnw  prnr~ 
fess,  you  carr-pisttfyTKat  vote,  you  answer  very  coolly. 
""  No  duuUl  Llml  was  cuiilibcaliurr  No  doubt  we  took 
away  from  the  peasants  of  Munster  and  Connaught, 
without  giving  them  a  farthing  of  compensation,  that 
which  was  as  much  their  property  as  their  pigs  or 
their  frieze  coats.  But  we  did  it  for  the  public  good. 
We_were  pressed  by  a  great,  ^tate  nprp^si^y  "  Sir, 
if  that  be  an  answer,  we  too  may  plead  that  we  too 
have  the  public  good  in  view,  and  that  we  are  pressed 
by  a  great  State  necessity.  But  I  shall  resort  to  no 
such  plea.  -44L.£lkjnejwithjndig^nation  and  alarm  to 
heaf'gra  veTnen~avT3w^  what  they^owfl^3e^3o^n^ 
rabbery,  and  justify  that  robbery  o.n_ thg _^ound_oT 
4Kilitira,lxQaYenience^..,JJo,  Sir,  there  is  one  way,  and 
only  one  way,  in  which  those  gentlemen  who  voted 
for   the  disfranchising    Act  of   1829  can  clear  their 

Ufame.     Either  they  have  no  defence,  or  their  defence 
^  '^      must  be  this  ;  that  the  elective  franchise  is  not  of  the 
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nature  of^^property,  and  that  therefore  disfranchise- 
"TTTerTfls  not  spoliation. 

Having  disposed,  as  I  think,  of  the  question  of 
right,  I  come  to  the  question  of  expediency.  I 
Hstened,  bir,  with  much  interest  and  pleasure  ~to  a 
noble  Lord  who  spoke  for  the  first  time  in  this 
debute:*  But  I  must  own  that  he  did  riot  succeed  in 
— convmcing  me  that  there  is  any  real  ground  tbr~the 
_  fears  by  which  he  is  tormented.  He  gave  us  a 
^history  of  France  since  the  Restoration.  He  told  us 
~~ot  the  violent  ebbs  and  flows  ot  public  "feeling  in  thaF" 
country;  He  Told  us  tliat  the  revolutionary  party 
was  fast  rising  to  ascendency  while  M.  de  Cazes  was 
minister  ;  that  then  came  a  violent  reaction  in  favour 
of  the  monarchy  and  the  priesthood  ;  that  then  the 
revolutionary  party  again  became  dominant  ;  that 
there  had  been  a  change  of  dynasty  ;  and  that  the 
Chamber  of  Peers  had  ceased  to  be  a  hereditary 
body.  He  then  predicted,  if  I  understood  him 
rightly,  that,  if  we  pass  this  bill,  we  shall  suffer  all 
that  France  has  suffered  ;  that  we  shall  have  violent 
contests  between  extreme  parties,  a  revolution,  and 
an  abolition  of  the  House  of  Lords.  I  might, 
perhaps,  dispute  the  accuracy  of  some  parts  of  the 
noble  Lord's  narrative.  But  I  deny  that  his  narrative, 
accurate  or  inaccurate,  is  relevant  _L_denyTEatjthere 
is  any  analogy  between  the  state  of  France  and  the 

state  "7)f  Kngland,  T  deny  that  fWf^  k  Vipj^'any 
great  party  which  answers  either  to  the  revolutionary 

^  or~ton[he  counter-rgjgTDOTiona^  in  France.     I 

mos^mphatically  deny  that  therels  any  resemblance 
in  the~c}iaracte^:and  that  there  is  likely  to Jbe..an^^ 

<::j^^mblanceirrthe  fate,  ofjthe  two  Houses  of  Peers. 
I  always  regarde3r"tHe  hereditary  Chamber  esTa- 
blished  by  Lewis  the  Eighteenth  as  an  institution 
which  could  not  last     It  was  not  in  harmony  with 

'  Lord  Porchester. 
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the  state  of  property :  it  was  not  in  harmony  with 
the  public  feeling  :  it  had  neither  the  strength  which 
is  derived  from  wealth,  nor  the  strength  which  is  de- 
rived from  prescription.  It  was  despised  as  plebeian 
by  the  ancient  nobility.  It  was  hated  as  patrician 
by  the  democrats.  It  belonged  neither  to  the  old 
France  nor  to  the  new  France.  It  was  a  mere  exotic 
transplanted  from  our  island.  Here  it  had  struck  its 
roots  deep,  and,  having  stood  during  ages,  was  still 
green  and  vigorous.  But  it  languished  in  the  foreign 
soil  and  the  foreign  air,  and  was  blown  down  by  the 
first  storm.  It  will  be  no  such  easy  task  to  uproot 
the  aristocracy  of  England. 

With  much  more  force,  at  least  with  much  more 
plausibility,  the  noble  Lord  and  seyeraLother  Members 
on _tKpj^thfr  '^''^^  "f  th<^  House  havp  argnpH  ag^Tp^'t 
th^jgroposed  Reform  on  the  grQund_-±lmt_thf>  pvicf- 
ing  system  has  worked  well.  How  great  a  country, 
they  say,  is  ours  !  how  eminent  in  wealth  and  know- 
ledge, in  arts  and  arms !  how  much  admired !  how 
much  envied  !  Is  it  possibleto_beljgv&-  ^hat  v^rf- 
haye_becojiie-what  we  are  uniiif^^a-bad-government  ? 
And,  if  we  haye_a_good  governjnent,  why  alter  it  ? 
Now,  bir^j"anrvery  far  from  denying  that"Xn^and 
is  great,  an3rprosperous,~ahd^_highly  Vivilised.  Lam 
equall£Targom::fe[ymg;iTiat  sh£,Qwes.niudi^_her 
gr§aIness^oiJher4Ux>sperityrand-«f4i€rxivi^  to 

KerTorna  of  government.  But_is  no  nation  ever  to 
reform    its   institiiiiiQnsL.„because~"it  has  made~freat 

Sir,  the 


progress  under  thoseinstitutions  ?  JS[h^_^^^,  ...^ 
'^gS5SZiSIltEZS£r^SIn£_whkh^^ 
absolutelyLji£cessa£i\  TheCzar~Feter,  we  all  know, 
dI3~much  for  Russia.  But  for  his  rude  genius  and 
energy,  that  country  might  have  still  been  utterly 
barbarous.  Yet  would  it  be  reasonable  to  say,  that 
the  Russian  people  ought  always,  to  the  end  of  time, 
to  be  despotically  governed,  because  the  Czar  Peter 
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was  a  despot  ?  ]_£l-  ns  repiember  that  the  govern- 
ment  and  thesociety  act  and  react  on  gacKIoSSr. 
Soinetiine^_the  government  is  in  advance  of  the 
society,  and  hurries  the  society  forward.  So  urged^ 
the  socieEjTgains  onT  the  government,  comes  up  with 
the  government,  outstrips  the  government,  and  begins 
to  insist  that  the  government  shall  make  more  speed. 
If  the  government  is  wise,  it  will  yield  to  that  just 
and  natural  demand.  Thegreatcause  of  rev^jjiions 
is  this,  that  while  nations  move  onward,  constitutions 
stand^^HTT  The  peculiar  happiness  of  EngTand"is 
that  here,  through  many  generations,  the  constitution 
has  moved  onward  with  the  nation.  Gentlemen  have 
told  us,  that  the  most  illustrious  foreigners  have,  in 
every  age,  spoken  with  admiration  of  the  English 
constitution.  Comines,  they  say,  in  the  fifteenth  //  cii(K^'>  ^ 
century,  extolled  the  English  constitution  as  the  best  ^rv*^*^"'^ 

in  the  world.     Montesquieu,  in  the  eighteenth  cen-  ^ — ^    T'">vW'^^ 
tury,  extolled  it  as   the   best   in   the   world.     And  o«>^^'''*''*!\^ 
would  it  not  be  madness  in  us  to  throw  away  whatj^^i  ^■''*[>Ii' ^ "^iT' 
such    men    thought   the   most   precious   of   all    our  ^--^^^'^^T^  Jl-^-^^ 
blessings  ?      But  was  the  constitution  which  Montes-  c  -^'•^^ 
quieu  praised  the  same  with  the  constitution  which 
Comines   praised  ?      No,    Sir ;    if  it   had    been    so, 
Montesquieu  never  would  have  praised  it.     For  how 
was  it  possible  that  a  polity  which  exactly  suited  the 
subjects  of  Edward  the  Fourth  should  have  exactly 
suited   the   subjects   of  George   the  Second?     The_ 
gnglish  have,   it   is  true,  long  b^gn   a  £reat   and  a 
happy  people.     But  they  have  been  great  and  happx 
because   iheir   history    has    been   the   history"^  of    a 
-succession  01    timely   reforms.     The  Great,  Charter^ 
the  assemMmg  uf  the  fifst  House  oTlZomnictQs^-lhs 
TeHtlon  of  RigHt,  tne  JJeclaration  of  Right,  the  Bill 
'which  Is  now  on  our  table,  what   are  they  all  but 
steps  in  one  great  progress?     To  every  one  of  those 
steps   the   same  objections   might  have  been   made 
VOL.  XI  F  F 
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which  we  have  heard  to-night,  "  You  are  better  off 
than  your  neighbours  are.  You  are  better  off  than 
your  fathers  were.  Why  can  you  not  leave  well 
alone  ?  " 

How  copiously  might  a  Jacobite  orator  have 
harangued  on  this  topic  in  the  Convention  of  1688  ! 
"  Why  make  a  change  of  dynasty  ?  Why  trouble 
ourselves  to  devise  new  securities  for  our  laws  and 
liberties  ?  See  what  a  nation  we  are.  See  how 
population  and  wealth  have  increased  since  what  you 
call  the  good  old  times  of  Queen  Elizabeth.  You 
cannot  deny  that  the  country  has  been  more  pros- 
perous under  the  kings  of  the  House  of  Stuart  than 
under  any  of  their  predecessors.  Keep  that  House, 
then,  and  be  thankful."  Just  such  is  the  reasoning 
of  the  opponents  of  this  bill.  They  tell  us  that  we 
are  an  ungrateful  people,  and  that,  under  institutions 
from  which  we  have  derived  inestimable  benefits,  we 
are  more  discontented  than  the  slaves  of  the  Dey  of 
Tripoli.  Sir,  if  we  had  been  slaves  of  the  Dey  of 
Tripoli,  we  should  have  been  too  much  sunk  in  intel- 
lectual and  moral  degradation  to  be  capable  of  the 
rational  and  manly  discontent  of  freemen.  It  is  pre- 
cisely because  our  institutions  are  so  good  that  we 
arg-TTDt-pcrf&ctly  contcntcd-^wTth~them  ;  for  they  have 
icated  us  into  a  capacTfylbr  enjo}ang  still  better 
That    the    English    Government   has 


mstitutions. 

generally  been  in  a^arice^faliTrobt  all  uLliei^overn- 
ments_is  true!  Eutit~tS"eqtmflyiTtig'tha'rthe-£nglish 
nati_QJi  is,  and  has^urmg^gomeTTme  been7in  advance 
of  the  English  Government!  One!!pTam[£foorojjt^ 
iSj_thatjTothiiig  is  so  ill  made  Jii_our^ island  as  the 
laws.  In  all  those  things  which  depend  on  the  in- 
telligence, the  knowledge,  the  industry,  the  energy 
ot  individuals,  or  of  vo]untajy[cojpbmations"of  tndi- 
viduals,  this  country  stands  preeminent  among^all  the 
CQUjT[_tries^rtHe~worId,  ahcietft 'amT  morTernT     Rut  in 
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those  things  which  it  bplnngs  fo  the  State  to  direct. 
we  have  no  such  claim  to  superiority.  Our  fields  are 
cultivated  with  a  skill  unknown  elsewhere,  with  a 
skill  which  has  extorted  rich  harvests  from  moors 
and  morasses.  Our  houses  are  filled  with  conveni- 
ences which  the  kings  of  former  times  might  have 
envied.  Our  bridges,  our  canals,  our  roads,  our 
modes  of  communication,  fill  every  stranger  with 
wonder.  Nowhere  are  manufactures  carried  to  such 
perfection.  Nowhere  is  so  vast  a  mass  of  mechanical 
power  collected.  Nowhere  does  man  exercise  such 
a  dominion  over  matter.  These  are  the  works  of  the 
nation.  Compare  them  with  the  works  of  the  rulers 
of  the  nation.  Look^atthe  criminal  law^  at  the  civil 
law,  at  the  modes  of  conveymg  lands,  at  the  modes 

of^nductTng^actiona^ Itis-hy  i-hpgp  things  that  we 

must  judge  of  our  legislators, Just  as  we  judge  of  our 
fxTannfacturers  by  the  cotton"gdods  and  the  cutlery 
whfchrfhey  produce,  just  as  we  judge  of. our  engi- 
neers by  the  suspension  bridges,  the  tunnels,  the 
s££am  carriages  which  they  construct.  Is,  then,  the 
machinery  by  which  justice  is  administered  framed 
with  the  same  exquisite  skill  which  is  found  in  other 
kinds  of  machinery  ?  Can  there  be  a  stronger  con- 
trast than  that  which  exists  between  the  beauty,  the 
completeness,  the  speed,  the  precision  with  which 
every  process  is  performed  in  our  factories,  and  the 
awkwardness,  the  rudeness,  the  slowness,  the  un- 
certainty of  the  apparatus  by  which  offences  are 
punished  and  rights  vindicated  ?  Look  at  that  series 
of  penal  statutes,  the  most  bloody  „and,  the_.most  itf- 
efficient~in  the  world,  at^he  puerile  fictions  which 
makengvery  declaration  and  every  pTea  unm"telligible 
botfa-to^lamtiH  and  detendant.  at  the  mummery  of 
fines  and  recoveries,  at  the  chaos  of  precedents,  at 
fhe  Bottomless^pit  of  Chancery.  Surely  we  see  the 
barbarism  of  the  thirteenth  century  and  the  highest 

F  F  2 
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civilisation  of  the  nineteenth  century  side  by  side ; 
and  we  see  that  the  barbarism  belongs  to  the  govern- 
ment and  the  civilisation  to  the  people. 

This  is  a  state  of  things  which  cannot  last.  If  it 
be  not  terminated  by  wisdom,  it  will  be  terminated 
by  violence.     A  time  has  come  at  which  it  is  not 

mprp1y_Hgc;ira]-i1f>^     FrniT^nHLqppnqahle     tp    the  ~public 

_  safety,  that  the  government  should  be  brought  into 
harmrmjrliinth  the  pen^jlgj^  ^rid  it  is  because  This 
bill  seems  to  me  likely  to  bring  the  government  into 
harmony  with  the  people,  that  I  feel  it  to  be  my 
duty  to  give  my  hearty  support  to  His  Majesty's 
Ministers. 

We  have  been  told,  indeed,  that  this  is  not  the 
plan  of  Reform  which  the  nation  asked  for.  Be  it  so. 
But  you  cannot  deny  that  it  is  the  plan  of  Reform 
which  the  nation  has  accepted.  That,  though  differ- 
ing in  many  respects  from  what  was  asked,  it  has 
been  accepted  with  transports  of  joy  and  gratitude, 
is  a  decisive  proofof  the  wisdom  of  timely  concession. 
Never  in  the  history  of  the  world  was  there  so  signal 
an  example  of  that  true  statesmanship,  which,  at  once 
animating  and  gently  curbing  the  honest  enthusiasm 
of  millions,  guides  it  safely  and  steadily  to  a  happy 
goal.  It  is  not  strange,  that  when  men  are  refused 
what  is  reasonable,  they  should  demand  what  is  un- 
reasonable. It  is  not  strange  that,  when  they  find  that 
their  opinion  is  contemned  and  neglected  by  the 
Legislature,  they  should  lend  a  too  favourable  ear  to 
worthless  agitators.  We  have  seen  how  discontent 
may  be  produced.  We  have  seen,  too,  how  it  may  be 
appeased.  We  have  seen  that  the  true  source  of 
the  power  of"deiiiagogue5""TsThe  obstinacy  ol  rulers, 
cCnd.  that  a  liberal  Qoveriiment  rnali£s_a_conseryatiye 
^geugter^Early  in  the  last  session,  the  First  Minister 
of  the  Crown  declared  that  he  "WDnidTeeftseallojio 

~  Refornij_that  he  thought  our  representative -system, 


I 


Parliamentary  Reform  437 

just  as  it  stood,  the  masterpiece  of  human  wisdom  ; 
that7if^iT&iiad~t?rTTrak5~1r"arie)^^ 
such  as  it  was,  with  all  its  represented  ruins  and  all  its 
unrepresented  cities.  What  Jbllowed  ?  Every  thing 
was  tumult  and  panic.  The  funds  fell.  Ihe  streets 
vverejnsecure-  Men's  hearts  failed  them  for  feaL__We 
be^an  tojriove  our  property  into  German  in vesjtments 
arS^rnenran  investmpnts.  Such  was  the  state  of  the 
public  mind,  that  it  was  not  thought  safe  to  let  the 
Sovereign  pass  from  his  palace  to  the  Guildhall  of  his 
capital.  What  part  of  his  kingdom  is  there  in  which 
His  Majesty  now  needs  any  other  guard  than  the 
affection  of  his  loving  subjects?  There  are,  indeed, 
still  malecontents ;  and  they  may  be  divided  into  two 
classes,  the  friends  of  corruption  and  the  sowers  of 
sedition.  It  is  natural  that  all  who  directly  profit  by 
abuses,  and  all  who  profit  by  the  disaffection  which 
abuses  excite,  should  be  leagued  together  against  a  bill 
which,  by  making  the  government  pure,  will  make  the 
nation  loyal.  There  is,  and  always  has  been,  a  real 
alliance  between  the  two  extreme  parties  in  this  coun- 
try. They  play  into  each  other's  hands.  They  live 
by  each  other.  Neither  would  have  any  influence  if 
the  other  were  taken  away.  The  demagogue  would 
have  no  audience  but  for  the  indignation  excited 
among  the  multitude  by  the  insolence  of  the  enemies 
of  Reform  ;  and  the  last  hope  of  the  enemies  of  Reform 
is  in  the  uneasiness  excited  among  all  who  have  any 
thing  to  lose  by  the  ravings  of  the  demagogue.  I  see, 
and  glad  I  am  to  see,  that  the  nation  perfectly  under- 
stands and  justly  appreciates  this  coalition  between 
those  who  hate  all  liberty  and  those  who  hate  all 
order.  England  has  spoken,  and  spoken  out.  From 
her  most  opulent  seaports,  from  her  manufacturing 
towns,  from  her  capital  and  its  gigantic  suburbs,  from 
almost  every  one  of  her  counties,  has  gone  forth  a 
voice,  answering  in  no  doubtful  or  faltering  accent  to 
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that  truly  royal  voice  which  appealed  on  the  twenty- 
second  of  last  April  to  the  sense  of  the  nation. 

So  clearly,  indeed,  has  the  sense  of  the  nation  been 
expressed,  that  scarcely  any  person  now  ventures  to 
declare  himself  hostile  to  all  Reform.  We  are,  it 
seems,  a  House  of  Reformers.  Those  very  gentlemen, 
who,  a  few  months  ago,  were  vehement  against  all 
change,  now  own  that  some  change  may  be  proper, 
may  be  necessary.  They  assure  us,  that  their  op- 
position is  directed,  not  against  Parliamentary  Re- 
form, but  against  the  particular  plan  which  is  now 
before  us,  and  that  a  Tory  Ministry  would  devise  a 
much  better  plan.  I  cannot  but  think  that  these 
tactics  are  unskilful.  I  cannot  but  think  that,  when 
our  opponents  defended  the  existing  system  in  every 
part,  they  occupied  a  stronger  position  than  at  pre- 
sent. As  my  noble  friend  the  Paymaster-General 
said,  they  have  committed  an  error  resembling  that 
of  the  Scotch  army  at  Dunbar.  They  have  left  the 
high  ground  from  which  we  might  have  had  some 
difficulty  in  dislodging  them.  They  have  come  down 
to  low  ground,  where  they  are  at  our  mercy.  Surely, 
as  Cromwell  said,  surely  the  Lord  hath  delivered 
them  into  our  hand. 

For,  Sir,  it  is  impossible  not  to  perceive  that 
almost  every  argument  which  they  have  urged 
against  this  Reform  Bill  may  be  urged  with  equal 
force,  or  with  greater  force,  against  any  Reform  Bill 
which  they  can  themselves  bring  in. 

First  take,  what,  indeed,  are  not  arguments,  but 
wretched  substitutes  for  arguments,  those  vague  terms 
of  reproach  which  have  been  so  largely  employed, 
here  and  elsewhere,  by  our  opponents  ;  revolutionary, 
anarchical,  traitorous,  and  so  forth.  It  will,  I  appre- 
hend, hardly  be  disputed  that  these  epithets  can 
be  just  as  easily  applied  to  one  Reform  Bill  as  to 
another. 
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But,  you  say,  intimidation  has  been  used  to 
promote  the  passing  of  this  bill  ;  and  it  would  be 
disgraceful,  and  of  evil  example,  that  Parliament 
should  yield  to  intimidation.  But  surely,  if  that 
argument  be  of  any  force  against  the  present  bill,  it 
will  be  of  tenfold  force  against  any  Reform  Bill  pro- 
posed by  you.  For  this  bill  is  the  work  of  men 
who  are  Reformers  from  conscientious  conviction,  of 
men,  some  of  whom  were  Reformers  when  Reformer 
was  a  name  of  reproach,  of  men,  all  of  whom  were 
Reformers  before  the  nation  had  begun  to  demand 
Reform  in  imperative  and  menacing  tones.  But  you 
are  notoriously  Reformers  merely  from  fear.  You 
are  Reformers  under  duress.  If  a  concession  is  to  be 
made  to  the  public  importunity,  you  can  hardly  deny 
that  it  will  be  made  with  more  grace  and  dignity  by 
Lord  Grey  than  by  you. 

Then  you  complain  of  the  attomali#s-of-lhe  bill. 
One  counTy,  ydu"say,  will    have  twelve   members  ; 

anrl  aiirt£fcuay-Pf»wT4y;  wliirhTt^  brgpf 'an~(T~iTmi^~popn- 

tous,  wrhHrave  only'  tenT "'  Some  towns,  whrclrare"~to 
"have  only  one  member,  are  more  considerable  than 
other  towns  which  are  to  have  two.  Do  those  who 
make  these  objections,  objections  which  by  the  bye 
will  be  more  in  place  when  the  bill  is  in  committee, 
ggJDU'^b^  m'"^"  ^'^  '^^y  thnt^g^T'^T  Reform  Bill  will 
Ipavg^  nr>   qnnmaliec;    in    thp;    rpprespntariye    sysrern^^ 

For  my  own  part,  I  trouble  myself  not  at  alF  aFout 
anomalies,  considered  merely  as  anomalies.  I  would 
not  take  the  trouble  of  lifting  up  my  hand  to  get  rid 
of  an  anomaly  that  was  not  also  a  grievance.  But 
i£_gentlemen_h„aYe  such. ^a  horror  of  anomalies,  it.  is 
strange^that  tJieyLshould__so^  long  have  persisted  in 
upholding^  a  system  made  up  of  anomalies  far  greater 
man  any  that  can  be  foundjn  this  bill.  [A  cry  of  i\^ .'] 
Yes ;  far'greater.  Answer  me,  if  you  can  ;  but  do 
not  interrupt  me.     On  this  point,  indeed,  it  is  much 
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easier  to   interrupt  than    to  answer.     For 
answer    plain    arithmetij:al_den?-QnstxaJ'ion  ? 


can_ 
Under 
the~^resent  system,  Manchester,  with  two  hundred 
thousand  inhabitants,  has  no  members.  Old  Sarum, 
with  no  inhabitants,  has  two  members.  Find  me 
such  an  anomaly  in  the  schedules  which  are  now  on 
the  table.  But  is  it  possible  that  you,  that  Tories, 
can  seriously  mean  to  adopt  the  only  plan  which 
can  remove  all  anomalies  from  the  representative 
system  ?  Are  you  prepared  to  have,  after  every  de- 
cennial census,  a  new  distribution  of  members  among 
electoral  districts  ?  Is  your  plan  of  Reform  that 
which  Mr.  Canning  satirised  as  the  most  crazy  of  all 
the  projects  of  the  disciples  of  Tom  Paine  ?  Do  you 
really  mean 


"  That  each  fair  burgh,  numerically  free, 
Shall  choose  its  members  by  the  rule  of  three  ?  " 

If  not,  let  us  hear  no  more  of  the  anomalies  of  the 
Reform  Bill. 

But  your  great  objection  to  this. HU_is.^atJt  will 
nQj^^lmat: — h^skryou  whether  you  think  that 'any 
Reform  HilT  which  you  can  frame  will  be  final  ?  For 
my  part  I  do  believe  that  the  settlement  proposed 
by  His  Majesty's  Ministers  will  be  final,  in  the  only 
sense  in  which  a  wise  man  ever  uses  that  word.  _I_ 
belieye  that  it  will  J^^t  rlnrinp_jHha_t  time  for  which 
alone  we^buglTt'^^t  present  to  think  of^legislating. 
A'rrotlTeF'generation'lnay  fi rid^  In  tlie~new  representa- 
tive system  defects  such  as  we  find  in  the  old  repre- 
sentative system.  Civilisation  will  proceed.  Wealth 
will  increase.  In^stry  and  trade  will  find  out  new 
seats^  The  same  causes  which  have^turned  s'olnany 
villages  into  great  towns,  which  have  turned  so  many 
thousands  of  square  miles  of  fir  and  heath  into  corn- 
fields and  orchards,  will  continue  to  operate.  Who 
can  say  that  a  hundred  years  hence  there  may  not 
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be,  on  the  shore  of  some  desolate  and  silent  bay  in 
the  Hebrides,  another  Liverpool,  with  its  docks  and 
warehouses  and  endless  forests  of  masts  ?     Whojian 
say  that  thehuge  chimneys  of  another  Manchester 
may  not  rlseH^n   the  wilds  oif  Cohnemara  ?     For' our 
children  we  doji^ot  prelemTtolegislate.     All  that^we 
£aQ__dQ  for  themjs^to^  leayeto  them  a  memorable 
exgjnple  of  the  manner  In  whi^BT'greatTeTotTnTouglif 
jTiade^_In^e'6iiIy  senseT  HTereloi^e,  m  wHTcH~  a 
statesmanougTrt  to  say  that  any  thing  is  final,  I  pro- 
nounce this  bill  final.     But  in  what  sense  will  your 
bill  be  final  ?     Suppose  that  you  could  defeat  the 
Ministers,  that   you   could  displace  them,  that  you 
could  form  a  government,  that  you  could  obtain  a 
majority  in   this    House,  v/hat  course  would  events 
take  ?     There  is  no  difficulty  in  foreseeing  the  stages 
of  the  rapid  progress  downward.     First  we  should 
have  a  mock  reform  ;  a  Bassietlaw  reform  ;  a  reform 
worthy  of  those  politicians  who,  when  a  delinquent 
borough  had  forfeited  its  franchise,  and  when  it  was 
necessary  for  them  to  determine  what  they  would  do 
with  two  seats  in  Parliament,  deliberately  gave  those 
seats,  not  to  Manchester  or  Birmingham  or  Leeds, 
not  to  Lancashire  or  Staffordshire  or  Devonshire,  but 
to  a  constituent  body  studiously  selected  because  it 
was  not  large,  and  because  it  was  not  independent ; 
a  reform  worthy  of  those  politicians  who,  only  twelve 
months  ago,  refused  to  give  members  to  the  three 
greatest    manufacturing   towns    in    the    world.     We 
should  have  a   reform  which  would   produce  all  the 
evils  and  none  of  the  benefits  of  change,  which  would 
take  away  from  the  representative  system  the  founda- 
tion of  prescription,  and  yet  would  not  substitute  the 
surer  foundation   of  reason   and   public  good.     The 
people  would  be  at  once  emboldened  and  exasperated  ; 
emboldened  because  they  would  see  that  they  had 
frightened   the    Tories    into    making  a   pretence   of 
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reforming  the  Parliament ;  and  exasperated  because 
they  would  see  that  the  Tory  Reform  was  a  mere 
pretence.  Then  would  come  agitation,  tumult, 
political  associations,  libels,  inflammatory  harangues. 
Coercion  would  only  aggravate  the  evil.  This  is  no 
age,  this  is  no  country,  for  the  war  of  power  against 
opinion.  Those  Jacobin  mountebanks,  whom  this 
bill  would  at  once  send  back  to  their  native  obscurity, 
would  rise  into  fearful  importance.  The  law  would 
be  sometimes  braved  and  sometimes  evaded.  In 
short,  England  would  soon  be  what  Ireland  was  at 
the  beginning  of  1829.  Then,  at  length,  as  in  1829, 
would  come  the  late  and  vain  repentance.  Then, 
Sir,  amidst  the  generous  cheers  of  the  Whigs,  who 
will  be  again  occupying  their  old  seats  on  your  left 
hand,  and  amidst  the  indignant  murmurs  of  those 
staunch  Tories  who  are  now  again  trusting  to  be 
again  betrayed,  the  right  honourable  Baronet  oppo- 
site will  rise  from  the  Treasur\^  Bench  to  propose  that 
bill  on  which  the  hearts  of  the  people  are  set.  But 
will  that  bill  be  then  accepted  with  the  delight  and 
thankfulness  with  which  it  was  received  last  March  ? 
Remember  Ireland.  .  Kpmpmhpc-howrijxihat  countr_ 
c^ftcessions.  too  long  delayed  were  at  last  received. 
That  greatboorT  which  in  1 801,  in  18 13,  in  1825, 
would  have  won  the  hearts  of  millions,  given  too  late, 
and  given  from  fear,  only  produced  new  clamours  and 
new  dangers.  Is  not  one  such  lesson  enough  for  on£ 
generation  ?  A  Moblr  T  nrH  r>ppr.Qif-p  tnid  us  not_h~> 
Pxj^wMj^bpt  ^^^i^  ^'>i11  will  have  a  conciliatory  effect. 
Recollect,  he  said,  how  the  French  aristocracy  surfeir— 
dergd-JEitf^'ivililgCij  in   1789,  anddbiiULthat^smrerr- 

derjv^^as-reqttited Recollect  that  Day  of~SacrIfices 

wliich  was  afterwards  called  the  Day  of  Dupes.  Sir, 
that-iiay^was--^terwards~Caikd.  the  Day  of  Dupes, 
not_becaus£jlja:as-the  Day-£!lSacngCgg;::faafe^e£aas€-- 

ii-^i^i^^^TThf-  r)py£>£-Sarj-ifir^c:  tno  long  deferred.      It_wai 
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because  the  French  aristocracy  resisted  reform  in 
"I7«^.  that  tliev~were  unable  to  resist  revolution  in 
i78q.  It  was  because  they  clung  too  long  to  odious 
exemptions  and  distinctions,  that  they  were  at  last 
unable  to  save  their  lands,  their  mansions,  their  heads. 
Jhpy  wr,^^^r\  unt  pnHiirp  Tiirffnt ;  and  thpv-haxLXo 
endure  Robespierre.  ~^^>">^  ^^^^Jj^  ^^^fy^ 

I  am  far  indeed  from  wishing  that  the  Members 
of  this  House  should  be  influenced  by  fear  in  the 
bad  and  unworthy  sense  of  that  word.  But  there  is 
an  honest  and  honourable  fear,  which  well  becomes 
those  who  are  entrusted  with  the  dearest  interests 
of  a  great  community  ;  and  to  that  fear  I  am  not 
ashamed  to  make  an  earnest  appeal.  Itjs  very  well 
to  talk  of  rnnfronting-  sedition  boldly,  and  of  enfor- 
cing the  law  against  those  who  would  disturb  the 
public  peace.  No  doubt  a  tumult  caused  by  local 
and  temporary  irritation  ought  to  be  suppressed  with 
promptitude  and  vigour.  Such  disturbances,  for  ex- 
ample, as  those  which  Lord  George  Gordon  raised  in 
1 780,  should  be  instantly  put  down  with  the  strong 
hand.  Put  ^^^rt<^  <-r.  tVtp  novf^rnrnent  which  cannot 
distinguish  between  a  nation  and  a  mob  !  Woe  to 
the  Governmentwhich_thinl£S.that  a  greai>-a-itea3yi 
a"lr»rior  rnntiniipd"nTovement  of  the  public  mind_i5-tQ 
.^Pi^^f-npped  like  a  strep±_dQl: !  This  erTorhas  been 
twice  fatal_tojhe  great.  House  of  Bourbon.  God 
be  praised,  our  rulers  have  been  wiser.  The  golden 
opportunity,  which,  if  once  suffered  to  escape,  might 
never  have  been  retrieved,  has  been  seized.  Nothing, 
I  firmly  believe,  can  now  prevent  the  passing~onms 
noble  law,  this  second  Bill  of  Rights.  .  [Ahirmurs.] 
'Yes,  1  call  it,  and  the  nation  calls  it,  and  our  pos- 
terity will  long  call  it,  this  second  Bill  of  Rights,  this 
Greater  Charter  of  the  Liberties  of  England.  The 
year  1831  will,  I  trust,  exhibit  the  first  example  of 
the  manner  in  which  it  behoves  a  free  and  enlightened 
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people  to  purify  their  polity  from  old  and  deeply 
seated  abuses,  without  bloodshed,  without  violence, 
without  rapine,  all  points  freely  debated,  all  the 
forms  of  senatorial  deliberation  punctiliously  ob- 
served, industry  and  trade  not  for  a  moment  inter- 
rupted, the  authority  of  law  not  for  a  moment  sus- 
pended. These  are  things  of  which  we  may  well  be 
proud.  These  are  things  which  swell  the  heart  up 
with  a  good  hope  for  the  destinies  of  mankind.  I 
cannot  but  anticipate  a  long  series  of  happy  years  ; 
of  years  during  which  a  parental  Government  will 
be  firmly  supported  by  a  grateful  nation  ;  of  years 
during  which  war,  if  war  should  be  inevitable,  will 
find  us  an  united  people  ;  of  years  preeminently  distin- 
guished by  the  progress  of  arts,  by  the  improvement 
of  laws,  by  the  augmentation  of  the  public  resources, 
by  the  diminution  of  the  public  burthens,  by  all  those 
victories  of  peace,  in  which,  far  more  than  in  any 
military  successes,  consists  the  true  felicity  of  states, 
and  the  true  glory  of  statesmen.  With  such  hopes,  Sir, 
and  such  feelings,  I  give  my  cordial  assent  to  the 
second  reading  of  a  bill  which  I  consider  as  in  itself 
deserving  of  the  warmest  approbation,  and  as  indis- 
pensably necessary,  in  the  present  temper  of  the 
public  mind,  to  the  repose  of  the  country  and  to  the 
stability  of  the  throne. 
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A   SPEECH 


DELIVERED   IN 


The  House  of  Commons  on  the  2oth  of  September, 

1831. 


On  Monday,  the  nineteenth  of  September,  1831,  the  Bill 
to  amend  the  representation  of  the  people  in  England 
and  Wales  was  read  a  third  time,  at  an  early  hour  and 
in  a  thin  house,  without  any  debate.  But  on  the 
question  whether  the  Bill  should  pass  a  discussion 
arose  which  lasted  three  nights.  On  the  morning  of 
the  twenty-second  of  September  the  House  divided; 
and  the  Bill  passed  by  345  votes  to  236.  The  follow- 
ing Speech  was  made  on  the  second  night  of  the  debate. 

It  is  not  without  great  diffidence,  Sir,  that  I  rise 
to  address  you  on  a  subject  which  has  been  nearly 
exhausted.  Indeed,  I  should  not  have  risen  had  I 
not  thought  that,  though  the  arguments  on  this 
question  are  for  the  most  part  old,  our  situation  at 
present  is  in  a  great  measure  new.  At  length  the 
Reform  Bill,  having  passed  without  vital  injury 
through  all  the  dangers  which  threatened  it,  during 
a  long  and  minute  discussion,  from  the  attacks  of  its 
enemies  and  from  the  dissensions  of  its  friends,  comes 
before  us  for  our  final  ratification,  altered,  indeed,  in 
some  of  its  details  for  the  better,  and  in  some  for  the 
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worse,  but  in  its  great  principles  still  the  same  bill 
which,  on  the  first  of  March,  was  proposed  to  the  late 
Parliament,  the  same  bill  which  was  received  with  joy 
and  gratitude  by  the  whole  nation,  the  same  bill 
which,  in  an  instant,  took  away  the  power  of  inter- 
ested agitators,  and  united  in  one  firm  body  all  the 
sects  of  sincere  Reformers,  the  same  bill  which,  at 
the  late  election,  received  the  approbation  of  almost 
every  great  constituent  body  in  the  empire.  With  a 
confidence  which  discussion  has  only  strengthened, 
with  an  assured  hope  of  great  public  blessings  if  the 
wish  of  the  nation  shall  be  gratified,  with  a  deep  and 
solemn  apprehension  of  great  public  calamities  if 
that  wish  shall  be  disappointed,  I,  for  the  last  time, 
give  my  most  hearty  assent  to  this  noble  law,  destined, 
I  trust,  to  be  the  parent  of  many  good  laws,  and, 
through  a  long  series  of  years,  to  secure  the  repose 
and  promote  the  prosperity  of  my  country. 

When  I  say  that  I  expect  this  bill  to  promote  the 
prosperity  of  the  country,  I  by  no  means  intend  to 
encourage  those  chimerical  hopes  which  the  honour- 
able and  learned  lyTpmKpi-  for  Rye,'  who  has  so  much 
distinguished  himself  in  this  debate,  has  imputed  to 
the  Reformers.  T4ie-people,  he,  says,  are  for  the  bill, 
because  they  expect  that  it  will  immediately  relieve 
'atnheir'distresses.  Sir,  I  believe  that  very  few_of 
that  large  and  respectable  class  which  we  are  now 
about  to  admit  to  a  share  of  political  power  entertain 
any  such  absurd  eypfTrtatinn  They  expect  relije£~I 
doubt  not ;  and  I  doubt  not  that  they  will  find_it : 
but  sudden  relief  they  are  far  too  wise  to  expect. 
Ihe  bill,  says  the  honourable  and  learned  gentleman, 
is  good  for  nothing :  it  is  merely  theoretical  :  it 
removes  no  real  and  sensible  evil  :  it  will  not  give 
the  people  more  work,  or  higher  wages,  or  cheaper 
bread.     Undoubtedly,    Sir,    the   bill  will  not  imme- 

'  Mr.  Pemberton. 
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diately  give  all  those  things  to  the  people.  But  will 
any  institutions  give  them  all  those  things  ?  Do  the 
present  institutions  of  the  country  secure  to  them 
those  advantages?  If  we  are  to  proiiounce_J:he 
Reform  Bill  good  for  notHTng,  because  it  will  not 
at  once" raise  the  natJoTTfrom  distress  to  prosperity, 
what  are  we  to  say  of  th^t  system  under  whichThe 
nation  has  been  of  late  sinking  from  prosperity  into 
distress  ?  The  Refect  is  not  in  the  Reform  BTn7"but 
in  the  very  nature  of  government.  On  the  physical™ 
condition  of  the  great  body'onHe  people,  govern- 
ment acts  not  as  a  specific,  but  as  an  alterative.  Its 
operation  is  powerful,  indeed,  and  certain,  but  gradual 
and  indirect.  The  businessjof  government  is  not 
directly  to  make  the  people  rich,  but  to  protectjhem 
in  making  themselveij  rich  '  and  a  'government  whicF~ 
attempts  more  than  this  is  precisely  the  government 
which  is  likely  to  perform  less.  Governments  do  not 
and  cannot  support  the  people.  We  have  no  miracu- 
lous powers  :  we  have  not  the  rod  of  the  Hebrew 
lawgiver  :  we  cannot  rain  down  bread  on  the  multi- 
tude from  Heaven  :  we  cannot  smite  the  rock  and 
give  them  to  drink.  We  can  give  them  only  freedom 
to  employ  their  industry  to  the  best  advantage,  and 
security  in  the  enjoyment  of  what  their  industry 
has  acquired,  ^^lese  advantages  it  is  our  duty  to 
give  at  the  sn^^K  possible  cost.  The  diligence  and 
^rethought  oWBBR'iduals  will  thus  have  fair  play  ;  and 
it  is  only  by  the  diligence  and  forethought  of  indi- 
viduals that  the  community  can  become  prosperous. 
I  am  not  aware  that  His  Majesty's  Ministers,  or 
any  of  the  supporters  of  this  bill,  have  encouraged 
the  people  to  hope,  that  Reform  will  remove  distress, 
in  any  other  way  than  by  this  indirect  process.  By 
this  indirect  process  the  bill  will,  I  feel  assured, 
conduce  to  the  national  prosperity.  If  it  had  been 
passed    fifteen   years   ago,  it   would    have  saved   us 
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from  our  present  embarrassments.  If  we  pass  it 
now,  it  will  gradually  extricate  us  from  them.  It 
will  secure  to  us  a  House  of  Commons,  which,  by  pre- 
serving peace,  by  destroying  monopolies,  by  taking 
away  unnecessary  public  burthens,  by  judiciously 
distributing  necessary  public  burthens,  will,  in  the 
progress  of  time,  greatly  improve  our  condition.  This 
it  will  do  ;  and  those  who  blame  it  for  not  doing 
more  blame  it  for  not  doing  what  no  Constitution, 
no  code  of  laws,  ever  did  or  ever  will  do  ;  what  no 
legislator,  who  was  not  an  ignorant  and  unprincipled 
quack,  ever  ventured  to  promise. 

But  chimerical  as  are  the  hopes  which  the  honour- 
able and  learned  Member  for  Rye  imputes  to  the 
people,  they  are  not,  I  think,  more  chimerical  than 
the  fears  which  he  has  himself  avowed.  Indeed,  tjiose 
very  gentlemeiijyJiCLare^oJistantlv  telling  us  thatjve 
are  taking  a  leap  in  the  dark,  that_we^pay^  no  atten- 
)n  to  the  lessons_of  experience,  that  we  are  mere 
theorists,  are  themselves  the  despiser.s  of  experience, 
are  themselves  the  mereJJaeomts.  They  are  terrified 
at  the  thought  of  admitting  into  Parliament  m"emj- 
bers  elected  Bylen  pound  householders.    T^hey  ha^^e 

Jormed  "irr~tHeIr   own     imaginal-innQ   a    mr>g«-    frigV^t^f^iJ 

idea  of  these  members.  My  honourable  and  learned 
friend,  the  Member  tor  Cockermouth,'  is  certain  that 
these  members  will  take  every  opportunity  of  pro- 
moting the  interests  of  the  journeyman  in  opposition 
to  those  of  the  capitalist.  The  honourable  and 
learned  Member  for  Rye  is  convinced  that  none  but 
persons  who  have  strong  local  connections,  will  ever 
be  returned  for  such  constituent  bodies.  My  honour- 
able friend,  the  Member  for  Thetford,^  tells  us,  that 
none  but  mob  orators,  men  who  are  willing  to  pay 
the  basest  court  to  the  multitude,  will  have  any 
chance.     Other  speakers  have  gone  still  further,  and 

'  Sir  James  Scarlett.  ^  Mr.  Alexander  Baring. 
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have  described  to  us  the  future  borough  members  as 
so  many  Marats  and  Santerres,  low,  fierce,  desperate 
men,  who  will  turn  the  House  into  a  bear  garden,  and 
who  will  try  to  turn  the  monarchy  into  a  republic, 
mere  agitators,  without  honour,  without  sense,  with- 
out education,  without  the  feelings  or  the  manners 
of  gentlemen.  Whenever,  during  the  course  of  the 
fatiguing  discussions  by  which  we  have  been  so  long 
occupied,  there  has  been  a  cry  of  "  question,"  or  a 
noise  at  the  bar,  the  orator  who  has  been  interrupted 
has  remarked,  that  such  proceedings  will  be  quite  in 
place  in  the  Reformed  Parliament,  but  that  we  ought 
to  remember  that  the  House  of  Commons  is  still  an 
assembly  of  gentlemen.  This,  I  say,  is  to  set  up 
mere  theory,  or  rather  mere  prejudice,  in  opposition 
to  long  and  ample  experience.  Ate  the  g^entlernen 
who  talk  thus  ignorant  that  we  have  already  thg. 
means^oTTudging  what  kind  of  men  the  ten  pound 
householders  will  send  up  to  Parliament?  Are  they 
j'g"oran^  that  thSFe^are  even  now  large'towns  with 
very  popular  franchises,  with  franchises  even  more 
dernocratic  than  those  which  will  be  bestowed  by 
t^J^esent  bill?  Uught  they  not,  on  their  own 
prmciples,  to  look  at  the  results  of  the  experiments 
which  have  already  been  made,  instead  of  predict- 
ing frightful  calamities  at  random  ?  How  do  the 
facts  which  are  before  us  agree  with  their  theories  ? 
Nottingham  is  a  city  with  a  franchise  even^jiiDie 
democratic  tlian^  thaf^inchr~thls^---^tl^^^^^e&tablishes. 
DoesJHStinghanr  send  hither  mere  vulgar  dema- 
gogues  ?  It  returns  two  distinguished  men,  one  _an 
advocatertte~i3th€r-a'  SQldrer,"both  unconnected  with 
the'^wn.  Every  man  paying  scot  and  lot  has  a 
vote  at  Leicester.  This  is  a  lower  traiicHise^^^^nJLbe 
tea  pound^rajTchise!  D6  weTncl_  thatJihe^Minihers 
-iatL_Leicester  are_the_jnere  taols^f  theJoumey4»en  ? 
I  was  at  Leicester  during  the  contest  of  1826  ;  and  I 
VOL.  XI  G  G 


450 


Parliamentary  Eeform 


recollect  that  the  suffrages  of  the  scot  and  lot  vot^s 
were^gretty,^  equally  divided  between_two  candidates, 
neither  of  them  connected  with  the  place,  neither  of 
them  a  slave  of  the  mob,  one  aJTory  Baronet  from 
Derbyshire,  the  other  a  most  respectable  and  excellent 
friend  of  mine,  connected  with  the  manufacturing 
interest^and  also  an  inhabitant  of  DerbyshJ^re.  Look 
at  Norwich.  Look  at  Northampton,  with  a  franchise 
more  democratic  than  even  the  scot  and  lot  franchise. 
Northampton  formerly  returned  Mr.  Perceval,  and 
now  returns  gentlemen  of  high  respectability,  gentle- 
men who  have  a  great  stake  in  the  prosperity  and 
tranquillity  of  the  country.  Look  at  the  metropolitan 
districts.  This  is  an  a  fortiori  case.  Nay  it  is — the 
expression,  I  fear,  is  awkward — an  d,  fortiori  case  at 
two  removes.  The  ten  pound  householders  of  the 
metropolis  are  persons  in  a  lower  station  of  life  than 
the  ten  pound  householders  of  other  towns.  The 
scot  and  lot  franchise  in  the  metropolis  is  again 
lower  than  the  ten  pound  franchise.  Yet  have  West- 
minster and  Southwark  been  in  the  habit  of  sending 
us  members  of  whom  we  have  had  reason  to  be 
ashamed,  of  whom  we  have  not  had  reason  to  be 
proud  ?  I  do  not  say  that  the  inhabitants  of  West- 
minster and  Southwark  have  always  expressed  their 
political  sentiments  with  proper  moderation.  That 
is  not  the  question.  The  question  is  this  :  what  kind 
of  men  have  they  elected  ?  The  very  principle  of  all 
Representative  government  is,  that  men  yj\\o  do  not 
•judgewell  of  public  affairs  may  be  quite  competent 
foThoose  others  who  will  judge  better.  Whom,  then, 
.  Tiave  Westminster  and  Southwark  sent  us  during  the 
\  last  fifty  years,  years  full  of  great  events,  years  of 
intense  popular  excitement  ?  Take  any  one  of  those 
nomination  boroughs,  the  patrons  of  which  have  con- 
scientiously endeavoured  to  send  fit  men  into  this 
House.     Compare   the    Members    for   that   borough 
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with  the  Members  for  Westminster  and  Southwark  ; 
and  you  will  have  no  doubt  to  which  the  preference 
is  due.  It  is  needless  to  mention  Mr.  Fox,  Mr. 
Sheridan,  Mr.  Tierney,  Sir  Samuel  Romilly.  Yet 
I  must  pause  at  the  name  of  Sir  Samuel  Romilly. 
Was  he  a  mob  orator  ?  Was  he  a  servile  flatterer 
of  the  multitude  ?  Sir,  if  he  had  any  fault,  if  there 
was  any  blemish  on  that  most  serene  and  spotless 
character,  that  character  which  every  public  man,  and 
especially  every  professional  man  engaged  in  politics, 
ought  to  propose  to  himself  as  a  model,  it  was  this, 
that  he  despised  popularity  too  much  and  too  visibly. 
The  honourable  Member  for  Thetford  told  us  that 
the  honourable  and  learned  Member  for  Rye,  with 
all  his  talents,  would  have  no  chance  of  a  seat  in  the 
Reformed  Parliament,  for  want  of  the  qualifications 
which  succeed  on  the  hustings.  Did  Sir  Samuel 
Romilly  ever  appear  on  the  hustings  of  Westminster  ? 
He  never  solicited  one  vote  ;  he  never  showed  him- 
self to  the  electors,  till  he  had  been  returned  at  the 
head  of  the  poll.  Even  then,  as  I  have  heard  from 
one  of  his  nearest  relatives,  it  was  with  reluctance 
that  he  submitted  to  be  chaired.  He  shrank  from 
being  made  a  show.  He  loved  the  people,  and  he 
served  them  ;  but  Coriolanus  himself  was  not  less  fit 
to  canvass  them.  I  will  mention  one  other  name,  that 
of  a  man  of  whom  I  have  only  a  childish  recollec- 
tion, but  who  must  have  been  intimately  known  to 
many  of  those  who  hear  me,  Mr.  Henry  Thornton. 
He  was  a  man  eminently  upright,  honourable,  and 
religious,  a  man  of  strong  understanding,  a  man  of 
great  political  knowledge ;  but,  in  all  respects,  the 
very  reverse  of  a  mob  orator.  He  was  a  man  who 
would  not  have  yielded  to  what  he  considered  as 
unreasonable  clamour,  I  will  not  say  to  save  his  seat, 
but  to  save  his  life.  Yet  he  continued  to  represent 
Southwark,  Parliament   after    Parliament,  for  many 
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years.  Such  has  been  the  conduct  of  the  scot  and 
lot  voters  of  the  metropolis  ;  and  there  is  clearly  less 
reason  to  expect  democratic  violence  from  ten  pound 
householders  than  from  scot  and  lot  householders ; 
and  from  ten  pound  householders  in  the  country 
towns  than  from  ten  pound  householders  in  London. 
Experience,  I  say,  therefore,  is  on  our  side  ;  and  on 
the  side  of  our  opponents  nothing  but  mere  con- 
jecture and  mere  assertion. 

S ir,  when  this  bill  was  first  brought_forvvard,  I 
supported  it.  not  only  on  the  groundof  its  intrinsic 
"merits,  "Butj^  also^  because  I  was  convinced  that  to 
"relect  it  would  be  a  course  full  of  danger.  I  believe 
that  the  danger  of  that  course  is  m  iio  respect 
dimmisned.  i  believe,  on  ihe  contrary,  that  it  is 
increased.     We  are  told  that  there  is  a  reaction.   The 


warmth  of  the  public  feeling,  it  seems,  has  abated. 
In  this  story  both  the  sections  of  the  party  opposed 
to  Reform  are  agreed  ;  those  who  hate  Reform, 
because  it  will  remove  abuses,  and  those  who  hate 
it,  because  it  will  avert  anarchy  ;  those  who  wish  to 
see  the  electing  body  controlled  by  ejectments,  and 
those  who  wish  to  see  it  controlled  by  riots.  They 
frvngj^n nw^  T  think,  Yff;  nndeceived.  They  must  Eave 
alreadydiscovered  that  the  sure'^J-  way  tp  prpvenf  a 
reaction  isjbo  talk  about  it,  and  that  the  enthusiasm 
of  the"people  isat^nce^rekmdled  bVahy  indiscreet 
fTTEntioh~]orjffieir.^seeiaing  coolness.  This,  Sir,  is  not 
the  firsF  reaction  which  the  sagacity  of  the  Opposition 
has  discovered  since  the  Reform  Bill  was  brought  in. 
Every  gentleman  who  sate  in  the  late  Parliament, 
every  gentleman  who,  during  the  sitting  of  the  late 
Parliament,  paid  attention  to  political  speeches  and 
publications,  must  remember  how,  for  some  time 
before  the  debate  on  General  Gascoyne's  motion,  and 
during  the  debate  on  that  motion,  and  down  to  the 
very  day  of  the  dissolution,  we  were  told  that  public 
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feeling  had  cooled.  The  right  honourable  Baronet, 
the  Member  for  Tamworth,  told  us  so.  All  the 
literary  organs  of  the  Opposition,  from  the  Quarterly 
Review  down  to  the  Morning  Post,  told  us  so.  All 
the  Members  of  the  Opposition  with  whom  we  con- 
versed in  private  told  us  so.  I  have  in  my  eye  a 
noble  friend  of  mine,  who  assured  me,  on  the  very 
night  which  preceded  the  dissolution,  that  the  people 
had  ceased  to  be  zealous  for  the  Ministerial  plan,  and 
that  we  were  more  likely  to  lose  than  to  gain  by  the 
elections.  The  appeal  was  made  to  the  people  ;  and 
what  was  the  result  ?  What  sign  of  a  reaction  ap- 
peared among  the  Livery  of  London  ?  What  sign 
of  a  reaction  did  the  honourable  Baronet  who  now 
represents  Okehampton  find  among  the  freeholders 
of  Cornwall  ?  '  How  was  it  with  the  large  represented 
towns  ?  Had  Liverpool  cooled  ?  or  Bristol  ?  or  Lei- 
cester ?  or  Coventry  ?  or  Nottingham  ?  or  Norwich  ? 
How  was  it  with  the  great  seats  of  manufacturing 
industry,  Yorkshire,  and  Lancashire,  and  Stafford- 
shire, and  Warwickshire,  and  Cheshire  ?  How  was  it 
with  the  agricultural  districts,  Northumberland  and 
Cumberland,  Leicestershire  and  Lincolnshire,  Kent 
and  Essex,  Oxfordshire,  Hampshire,  Somersetshire, 
Dorsetshire,  Devonshire  ?  How  was  it  with  the 
strongholds  of  aristocratical  influence,  Newark,  and 
Stamford,  and  Hertford,  and  St.  Albans?  Never 
did  any  people  display,  within  the  limits  prescribed 
by  law,  so  generous  a  fervour,  or  so  steadfast  a 
determination,  as  that  very  people  whose  apparent 
languor  had  just  before  inspired  the  enemies  of 
Reform  with  a  delusive  hope. 

Such  was  the  end  of  the  reaction  of  April  ;  and, 
if  that  lesson  shall  not  profit  those  to  whom  it  was 
given,  such  and  yet  more  signal  will  be  the  end  of  the 
reaction  of  September.     The  two  cases  are  strictly 

'  Sir  Richard  Vyvyan. 
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analogous.  In  both  cases  the  people  were  eager 
when  they  believed  the  bill  to  be  in  danger,  and  quiet 
when  they  believed  it  to  be  in  security.  During  the 
three  or  four  weeks  which  followed  the  promulgation 
of  the  Ministerial  plan,  all  was  joy,  and  gratitude,  and 
vigorous  exertion.  Everywhere  meetings  were  held  : 
everywhere  resolutions  were  passed :  from  every 
quarter  were  sent  up  petitions  to  this  House,  and 
addresses  to  the  Throne  :  and  then  the  nation,  having 
given  vent  to  its  first  feelings  of  delight,  having 
clearly  and  strongly  expressed  its  opinions,  having 
seen  the  principle  of  the  bill  adopted  by  the  House 
of  Commons  on  the  second  reading,  became  com- 
posed, and  awaited  the  result  with  a  tranquillity 
which  the  Opposition  mistook  for  indifference.  All 
at  once  the  aspect  of  affairs  changed.  General  Gas- 
coyne's  amendment  was  carried  :  the  bill  was  again  in 
danger :  exertions  were  again  necessary.  Then  was 
it  well  seen  whether  the  calmness  of  the  public  mind 
was  any  indication  of  indifference.  The  depth  and 
sincerity  of  the  prevailing  sentiments  were  proved, 
not  by  mere  talking,  but  by  actions,  by  votes,  by 
sacrifices.  Intimidation  was  defied  :  expenses  were 
rejected  :  old  ties  were  broken  :  the  people  struggled 
manfully  :  they  triumphed  gloriously :  they  placed 
the  bill  in  perfect  security,  as  far  as  this  House  was 
concerned  ;  and  they  returned  to  their  repose.  They 
are  now,  as  they  were  on  the  eve  of  General  Gas- 
coyne's  motion,  awaiting  the  issue  of  the  deliberations 
of  Parliament,  without  any  indecent  show  of  violence, 
but  with  anxious  interest  and  immovable  resolution. 
And  because  they  are  not  ^irhihitinr  thnt  nr\hy  nnd 
rapturous  enthusiasm  which  is  in  its  own  nature 
transient,  because  thevlire  riotjs~iTTu(:li_excileU-cLS  uTT 
the  day  when  the  plan  ofme  Govern  m  ent-was  first 
madejcnown  to  them,  or  on  the  day  whea -the-^iate 
FarrTarhent  was  dissolved,  heraiisp  they  do  not  go  on 
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week  after  week,  hallooingj^^iTd^hqlding  meetings, 
an(3^arching;j;bourwTdr^flags^jiidjim 
arrtHHlIminating  their  houses,  we  are  agaiTTtold  that 
lhere~is~arreact^n.  To  ^uch  a  degree  can  men  be 
deceived  by  their  wishes,  in  spite  of  their  own  recent 
experience. ._  Sir,  there  is  no  reaction  ;  and  there  will 
be  no  reaction.  All  that  has  been  said  on  this  sub- 
ject convinces  me  only  that  those  who  are  now,  for 
the  second  time,  raising  this  cry,  know  nothing  of 
the  crisis  in  which  they  are  called  on  to  act,  or  of 
the  nation  which  they  aspire  to  govern.  All  their 
opinions  resperling  this-^hill  nre  fniinrlpH  pn  one  g|"reat 
error.  They  imagine  that  the  public  feeling  con- 
cerning  Reform  is  a  mere  whim  which  sprang~up 
suddenly  out  ot  nothing,  and  which  will  as  suddejTly 
vanish  into  nothing.  They,  therefore,  confidently 
expect  a  reaction.  They  are  always  looking  out  for 
a  reaction.  Every  thing  that  they  see,  or  that  they 
hear,  they  construe  into  a  sign  of  the  approach  of 
this  reaction.  They  resemble  the  man  in  Horace, 
who  lies  on  the  bank  of  the  river,  expecting  that  it 
will  every  moment  pass  by  and  leave  him  a  clear 
passage,  not  knowing  the  depth  and  abundance  of 
the  fountain  which  feeds  it,  not  knowing  that  it  flows, 
and  will  flow  on  for  ever.  They  have  found  out  a 
hundred  ingenious  devices  by  which  they  deceive 
themselves.  Sometimes  they  tell  us  that  the  public 
feeling  about  Reform  was  caused  by  the  events  which 
took  place  at  Paris  about  fourteen  months  ago  ; 
though  every  observant  and  impartial  man  knows,"^ 
that  the  excitement  which  the  late  French  Revolution 
produced  in  England  was  not  the  cause  but  the  effect  - 
of  that  progress  which  liberal  opinions  had  made  - 
amongst  us.  Sometimes  they  tell  us  that  we  should 
not  have  been  troubled  with  any  complaints  on  the 
subject  of  the  Representation,  if  the  House  of  Com- 
mons had  agreed  to  a  certain  motion,  made  in  the 
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Session  of  1830,  for  inquiry  into  the  causes  of  the 
public  distress.  I  remember  nothing  about  that 
motion,  except  that  it  gave  rise  to  the  dullest  debate 
ever  known  ;  and  the  country,  I  am  firmly  convinced, 
cared  not  one  straw  about  it.  But  is  it  not  strange 
that  men  of  real  ability  can  deceive  themselves  so 
grossly,  as  to  think  that  any  change  in  the  govern- 
ment of  a  foreign  nation,  or  the  rejection  of  any 
single  motion,  however  popular,  could  all  at  once 
raise  up  a  great,  rich,  enlightened  nation,  against  its 
ancient  institutions  ?  Could  such  small  drops  have 
produced  an  overflowing,  if  the  vessel  had  not  already 
been  filled  to  the  very  brim  ?  These  explanations 
are  incredible,  and  if  they  were  credible,  would  be 
any  thing  but  consolatory.  If  it  were  really  true  that 
the  English  people  had  taken  a  sudden  aversion  to  a 
representative  system  which  they  had  always  loved 
and  admired,  because  a  single  division  in  Parlia- 
ment had  gone  against  their  wishes,  or  because,  in  a 
foreign  country,  in  circumstances  bearing  not  the 
faintest  analogy  to  those  in  which  we  are  placed,  a 
change  of  dynasty  had  happened,  what  hope  could 
we  have  for  such  a  nation  of  madmen  ?  How  could 
we  expect  that  the  present  form  of  government,  or 
any  form  of  government,  would  be  durable  amongst 
them  ? 

Sir,  the  public  feeling  concerning  Reform  is  of  no 
such  recent  origin,  and  springs  from  no  such  frivolous 
causes.  Its  first  faint  commencement  may  be  traced 
far,  very  far,  back  in  our  history.  During  seventy 
years  that  feeling  has  had  a  great  influence  on  the 
public  mind.  Through  the  first  thirty  years  of  the 
reign  of  George  the  Third,  it  was  gradually  increas- 
ing. The  great  leaders  of  the  two  parties  in  the 
State  were  favourable  to  Reform.  Plans  of  Reform 
were  supported  by  large  and  most  respectable 
minorities  in  the  House  of  Commons.     The  French 
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Revolution,  filling  the  higher  and  middle  classes 
with  an  extreme  dread  of  change,  and  the  war 
calling  away  the  public  attention  from  internal  to 
external  politics,  threw  the  question  back  ;  but  the 
people  never  lost  sight  of  it.  Peace  came,  and  they 
were  at  leisure  to  think  of  domestic  improvements. 
Distress  came,  and  they  suspected,  as  was  natural, 
that  their  distress  was  the  effect  of  unfaithful  steward- 
ship and  unskilful  legislation.  An  opinion  favour- 
able to  Parliamentary  Reform  grew  up  rapidly,  and 
became  strong  among  the  middle  classes.  But  one 
tie,  one  strong  tie,  still  bound  those  classes  to  the 
Tory  party.  I  mean  the  Catholic  Question.  It  is 
impossible  to  deny  that,  on  that  subject,  a  large 
proportion,  a  majority,  I  fear,  of  the  middle  class  of 
Englishmen,  conscientiously  held  opinions  opposed 
to  those  which  I  have  always  entertained,  and  were 
disposed  to  sacrifice  every  other  consideration  to 
what  they  regarded  as  a  religious  duty.  Thus  the 
Catholic  Question  hid,  so  to  speak,  the  question  of 
Parliamentary  Reform.  The  feeling  in  favour  of 
Parliamentary  Reform  grew,  but  it  grew  in  the 
shade.  Every  man,  I  think,  must  have  observed  the 
progress  of  that  feeling  in  his  own  social  circle.  But 
i'ew  Reform  meetings  were  held,  and  few  petitions  in 
favour  of  Reform  presented.  At  length  the  Catholics 
were  emancipated  ;  the  solitary  link  of  sympathy 
which  attached  the  people  to  the  Tories  was  broken  ; 
the  cry  of  "  No  Popery  "  could  no  longer  be  opposed 
to  the  cry  of  "  Reform."  That  which,  in  the  opinion 
of  the  two  great  parties  in  Parliament,  and  of  a  vasi^ 
portion  of  the  community,  had  been  the  first  ques- 
tion, suddenly  disappeared ;  and  the  question  of 
Parliamentary  Reform  took  the  first  place.  Then 
was  put  forth  all  the  strength  which  had  been  grow- 
ing in  silence  and  obscurity.  Then  it  appeared  that 
Reform  had  on  its  side  a  coalition  of  interests  and 
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opinions  unprecedented  in  our  history,  all  the  Hbe- 
rahty  and  intelligence  which  had  supported  the 
Catholic  claims,  and  all  the  clamour  which  had 
opposed  them. 

This,  I  believe,  is  the  true  history  of  that  public 
feeling  on  the  subject  of  Reform  which  has  been 
ascribed  to  causes  quite  inadequate  to  the  production 
of  such  an  effect.  If  ever  ther£-was-ia-the  history  of 
mankind_jjintional  sentiment-  which  wrs  the  very 
opposite   of    a   caprice,   with    which    accident    had 

produced   hy~thfi  .slow, 


nothm 
steady 


tr:!_do,  w^'*"^   w^^ 
certain  progress  of  theJmman-mind,  it  is  the 

^people  on— the  oubjoct  of 


Reform.  Accidental  circumstances  may  have  brought 
that  feeling  to  maturity  in  a  particular  year,  or  a 
particular  month.  That  point  I  will  not  dispute  ; 
for  it  is  not  worth  disputing.  But  those  accidental 
circumstances  have  brought  on  Reform,  only  as  the 
circumstance  that,  at  a  particular  time,  indulgences 
were  offered  for  sale  in  a  particular  town  in  Saxony, 
brought  on  the  great  separation  from  the  Church  of 
Rome.  In  both  cases  the  public  mind  was  prepared 
to  move  on  the  slightest  impulse. 

Thinking^  thus  oLlhe-tmblic^pinion  concerning 
Reform,  being  convinced  that  this  opinion  is  the 
mafurejro^ducroTTiTne  and  ot  discussion, T'expect 
ntTreaction.  I  no  more  expect  to  see  my  countrv- 
merr-agam^^content  with  the  mere  semblance^of  a 
Representation,  than  to  see  them  again  dro\vning 
witches  or  burning  heretics,  trying  causes  by  red 
"iioF  ploughshares,  or  offering  up  human  sacrifices 
to  wicker  idols.  I  no  more  expect  a  reaction  in 
favour  of  Gatton  and  Old  Sarum,  than  a  reaction 
in  favour  of  Thor  and  Odin.  I  should  think 
such  a  reaction  almost  as  much  a  miracle,  as  that 
the  shadow  should  go  back  upon  the  dial.  Revolu- 
tions  produced  by  violence  are  often  followed   by 
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reactions  ;    the  victories  of  reason  once  gained,  are 
gained  for  eternity. 

Tn-fari-^  if  therp  hp^  in  the  present  aspect  of  public 
affairs,  any  sign  peculiarly  full  of  evil  omen  to  the 
nppnnpnf'^  of  T^pfnrm,  i^  is  that  very  calmness  of  the 
pnhlir  minH  on  which  they  found  their  expectation 
of  success.  They  think  that  it  is  the  calmness  of 
indifference.  It  is  the  calmness  of  confident  hope : 
and  in  proportion  to  the  confidence  of  hope  will  be 
the  bitterness  of  disappointment.  Disappomtment, 
indeed,  1  do  not  linticipate.  That  we  are  certain  of 
success  in  this  House  is  now  acknowledged  ;  and  our 
opponents  have,  in  consequence,  during  the  whole 
of  this  Session,  and  particularly  during  the  present 
debate,  addressed  their  arguments  and  exhortations 
rather  to  the  Lords  than  to  the  assembly  of  which 
they  are  themselves  Members.  Their  principal  argu- 
ment has  always  been,  that  the  Bill  will  destroy 
the  peerage.  The  honourable  and  learned  Member 
for  Rye  has,  in  plain  terms,  called  on  the  Barons 
of  England  to  save  their  order  from  democratic  en- 
croachments, by  rejecting  this  measure.  All  these 
arguments,  all  these  appeals,  being  interpreted,  mean 
this  :  "  Proclaim  to  your  countrymen  that  you  have  no 
common  interests  with  them,  no  common  sympathies 
with  them  ;  that  you  can  be  powerful  only  by  their 
weakness,  and  exalted  only  by  their  degradation  ; 
that  the  corruption  which  disgusts  them,  and  the  op- 
pression against  which  their  spirit  rises  up,  are  indis- 
pensable to  your  authority  ;  that  the  freedom  and 
purity  of  election  are  incompatible  with  the  very  exist- 
ence of  your  House.  Give  them  clearly  to  understand 
that  your  power  rests,  not,  as  they  have  hitherto 
imagined,  on  their  rational  convictions,  or  on  their 
habitual  veneration,  or  on  your  own  great  property, 
but  on  a  system  fertile  of  political  evils,  fertile  also 
of  low    iniquities  of    which   ordinary  justice    takes 
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cognisance.  Bind  up,  in  inseparable  union,  the  privi- 
leges of  your  estate  with  the  grievances  of  ours  :  resolve 
to  stand  or  fall  with  abuses  visibly  marked  out  for 
destruction :  tell  the  people  that  they  are  attacking 
you  in  attacking  the  three  holes  in  the  wall,  and  that 
they  shall  never  get  rid  of  the  three  holes  in  the  wall 
till  they  have  got  rid  of  you  ;  that  a  hereditary  peer- 
age, and  a  representative  assembly,  can  coexist  only 
in  name,  and  that,  if  they  will  have  a  real  House  of 
Peers,  they  must  be  content  with  a  mock  House  of 
Commons."  This,  I  say,  is  the  advice  given  to  the 
Lords  by  those  who  call  themselves  the  friends  of 
aristocracy.  That  advice  so  pernicious  will  not  be 
followed,  I  am  well  assured  ;  yet  I  cannot  but  listen 
to  it  with  uneasiness.  I  cannot  but  wonder  that  it 
should  proceed  from  the  lips  of  men  who  are  con- 
stantly lecturing  us  on  the  duty  of  consulting  history 
and  experience.  Have  they  never  heard  what  effects 
counsels  like  their  own,  when  too  faithfully  followed, 
have  produced  ?  Have  they  never  visited  that  neigh- 
bouring country,  which  still  presents  to  the  eye,  even 
of  a  passing  stranger,  the  signs  of  a  great  dissolution 
and  renovation  of  society  ?  Have  they  never  walked 
by  those  stately  mansions,  now  sinking  into  decay, 
and  portioned  out  into  lodging  rooms,  which  line  the 
silent  streets  of  the  Faubourg  St.  Germain  ?  Have 
they  never  seen  the  ruins  of  those  castles  whose 
terraces  and  gardens  overhang  the  Loire  ?  Have 
they  never  heard  that  from  those  magnificent  hotels, 
from  those  ancient  castles,  an  aristocracy  as  splendid, 
as  brave,  as  proud,  as  accomplished  as  ever  Europe 
saw,  was  driven  forth  to  exile  and  beggary,  to  implore 
the  charity  of  hostile  Governments  and  hostile  creeds, 
to  cut  wood  in  the  back  settlements  of  America,  or 
to  teach  French  in  the  school-rooms  of  London  ? 
And  why  were  those  haughty  nobles  destroyed  with 
that  utter  destruction?     Why   were   they   scattered 
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over  the  face  of  the  earth,  their  titles  abolished,  their 
escutcheons  defaced,  their  parks  wasted,  their  palaces 
dismantled,  their  heritage  given  to  strangers?  Be- 
cause they  had  no  sympathy  with  the  people,  no 
discernment  of  the  signs  of  their  time ;  because,  in 
the  pride  and  narrowness  of  their  hearts,  they  called 
those  whose  warnings  might  have  saved  them  theorists 
and  speculators  ;  because  they  refused  all  concession 
till  the  time  had  arrived  when  no  concession  would 
avail.  I  have  no  apprehension  that  such  a  fate  awaits 
the  nobles  of  England.  I  draw  no  parallel  between 
our  aristocracy  and  that  of  France.  Those  who 
represent  the  peerage  as  a  class  whose  power  is  in- 
compatible with  the  just  influence  of  the  people  in 
the  State,  draw  that  parallel,  and  not  I.  They  do 
all  in  their  power  to  place  the  Lords  and  Commons 
of  England  in  that  position  with  respect  to  each  other 
in  which  the  French  gentry  stood  with  respect  to 
the  Third  Estate.  But  I  am  convinced  that  these 
advisers  will  not  succeed.  We  see,  with  pride  and 
delight,  among  the  friends  of  the  people,  the  Talbots, 
the  Cavendishes,  the  princely  house  of  Howard.  Fore- 
most among  those  who  have  entitled  themselves,  by 
their  exertions  in  this  House,  to  the  lasting  grati- 
tude of  their  countrymen,  we  see  the  descendants  of 
Marlborough,  of  Russell,  and  of  Derby.  I  hope,  and 
firmly  believe,  that  the  Lords  will  see  what  their 
interest  and  their  honour  require.  I  hope,  and  firmly 
believe,  that  they  will  act  in  such  a  manner  as  to 
entitle  themselves  to  the  esteem  and  affection  of  the 
people.  But  if  not,  let  not  the  enemies  of  Reform 
imagine  that  their  reign  is  straightway  to  recommence, 
or  that  they  have  obtained  any  thing  more  than  a 
short  and  uneasy  respite.  We  are  bound  to  respect 
the  constitutional  rights  of  the  Peers ;  but  we  are 
bound  also  not  to  forget  our  own.  We,  too,  have  our 
privileges ;  we,  too,  are  an  estate  of  the  realm.     A 
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House  of  Commons  strong  in  the  love  and  confidence 
of  the  people,  a  House  of  Commons  which  has  nothing 
to  fear  from  a  dissolution,  is  something  in  the  govern- 
ment. Some  persons,  I  well  know,  indulge  a  hope 
that  the  rejection  of  the  bill  will  at  once  restore  the 
domination  of  that  party  which  fled  from  power  last 
November,  leaving  every  thing  abroad  and  every  thing 
at  home  in  confusion  ;  leaving  the  European  system, 
which  it  had  built  up  at  a  vast  cost  of  blood  and 
treasure,  falling  to  pieces  in  every  direction  ;  leaving 
the  dynasties  which  it  had  restored,  hastening  into 
exile ;  leaving  the  nations  which  it  had  joined  to- 
gether, breaking  away  from  each  other ;  leaving  the 
fundholders  in  dismay  ;  leaving  the  peasantry  in  in- 
surrection ;  leaving  the  most  fertile  counties  lighted  up 
with  the  fires  of  incendiaries  ;  leaving  the  capital  in 
such  a  state,  that  a  royal  procession  could  not  safely 
pass  through  it.  Dark  and  terrible,  beyond  any  season 
within  my  remembrance  of  political  affairs,  was  the 
day  of  their  flight.  Far  darker  and  far  more  terrible 
will  be  the  day  of  their  return.  They  will  return  in 
opposition  to  the  whole  British  nation,  united  as  it 
was  never  before  united  on  any  internal  question  ; 
united  as  firmly  as  when  the  Armada  was  sailing  up 
the  Channel  ;  united  as  firmly  as  when  Bonaparte 
pitched  his  camp  on  the  cliffs  of  Boulogne.  They 
will  return  pledged  to  defend  evils  which  the  people 
are  resolved  to  destroy.  They  will  return  to  a  situa- 
tion in  which  they  can  stand  only  by  crushing  and 
trampling  down  public  opinion,  and  from  which,  if 
they  fall,  they  may,  in  their  fall,  drag  down  with  them 
the  whole  frame  of  society.  Against  such  evils,  should 
such  evils  appear  to  threaten  the  country,  it  will  be 
our  privilege  and  our  duty  to  warn  our  gracious  and 
beloved  Sovereign.  It  will  be  our  privilege  and  our 
duty  to  convey  the  wishes  of  a  loyal  people  to  the 
throne  of  a  patriot  king.     At  such  a  crisis  the  proper 
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place  for  the  House  of  Commons  is  in  front  of  the 
nation  ;  and  in  that  place  this  House  will  assuredly 
be  found.  Whatever  prejudice  or  weakness  may  do 
elsewhere  to  ruin  the  empire,  here,  I  trust,  will  not 
be  wanting  the  wisdom,  the  virtue,  and  the  energy 
that  may  save  it. 
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A  SPEECH 


DELIVERED    IN 


The  House  of  Commons  on  the  ioth  of  October, 

1831. 


On  the  morning  of  Saturday,  the  eighth  of  October,  1831, 
the  House  of  Lords,  by  a  majority  of  199  to  158,  rejected 
the  Reform  Bill.  On  the  Monday  following,  Lord 
Ebrington,  Member  for  Devonshire,  moved  the  following 
resolution  in  the  House  of  Commons  : 

"  That  while  this  House  deeply  laments  the  present 
fate  of  a  Bill  for  amending  the  representation  of  the 
people  in  England  and  Wales,  in  favour  of  which  the 
opinion  of  the  country  stands  unequivocally  pronounced, 
and  which  has  been  matured  by  discussions  the  most 
anxious  and  laborious,  it  feels  itself  called  upon  to  re- 
assert its  firm  adherence  to  the  principle  and  leading 
provisions  of  that  great  measure,  and  to  express  its  un- 
abated confidence  in  the  integrity,  perseverance,  and 
ability  of  those  Ministers,  who,  in  introducing  and  con- 
ducting it,  have  so  well  consulted  the  best  interests  of 
the  country." 

The  resolution  was  carried  by  329  votes  to  198.     The 
following  Speech  was  made  early  in  the  debate. 

I  DOUBT,  Sir,  whether  any  person  who  had  merely 
heard  the  speech  of  the  right  honourable  Member 
for  the  University  of  Cambridge  '  would  have  been 

'  Mr.  Goulburn. 
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able  to  conjecture  what  the  question  is  which  we 
are  discussing,  and  what  the  occasion  on  which  we 
are  assembled.  For  myself,  I  can  with  perfect 
sincerity  declare  that  never  in  the  whole  course  of 
my  life  did  I  feel  my  mind  oppressed  by  so  deep 
and  solemn  a  sense  of  responsibility  as  at  the  present 
moment.  I  firmly  believe  that  the  country  is  now  in 
danger  of  calamities  greater  than  ever  threatened  it, 
from  domestic  misgovernment  or  from  foreign  hos- 
tility. The  danger  is  no  less  than  this,  that  there  may 
be  a  complete  alienation  of  the  people  from  their 
rulers.  To  soothe  the  public  mind,  to  reconcile  the 
people  to  the  delay,  the  short  delay,  which  must  in- 
tervene before  their  wishes  can  be  legitimately  grati- 
fied, and  in  the  meantime  to  avert  civil  discord,  and  to 
uphold  the  authority  of  law,  these  are,  I  conceive,  the 
objects  of  my  noble  friend,  the  Member  for  Devon- 
shire :  these  ought,  at  the  present  crisis,  to  be  the 
objects  of  every  honest  Englishman.  They  are 
objects  which  will  assuredly  be  attained,  if  we  rise 
to  this  great  occasion,  if  we  take  our  stand  in  the 
place  which  the  Constitution  has  assigned  to  us,  if 
we  employ,  with  becoming  firmness  and  dignity,  the 
powers  which  belong  to  us  as  trustees  of  the  nation, 
and  as  advisers  of  the  Throne, 

Sir,  the  Resolution  of  my  noble  friend  consists 
of  two  parts.  He  calls  upon  us  to  declare  our 
undiminished  attachment  to  the  principles  of  the 
Reform  Bill,  and  also  our  undiminished  confidence 
in  His  Majesty's  Ministers.  I  consider  these  two 
declarations  as  identical.  The  question  of  Reform 
is,  in  my  opinion,  of  such  paramount  importance,  that, 
approving  the  principles  of  the  Ministerial  Bill,  I 
must  think  the  Ministers  who  have  brought  that  bill 
forward,  although  I  may  differ  from  them  on  some 
minor  points,  entitled  to  the  strongest  support  of 
Parliament.     The    right   honourable   gentleman,  the 
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Member  for  the  University  of  Cambridge,  has  attempted 
to  divert  the  course  of  the  debate  to  questions  com- 
paratively  unimportant.      He  has  said  much  about 
the   coal   duty,   about   the   candle   duty,  about   the 
budget  of  the  present  Chancellor  of  the  Exchequer. 
On  most  of  the  points  to  which  he  has  referred,  it 
would  be  easy  for  me,  were  I  so  inclined,  to  defend 
the  Ministers  ;    and,  where  I  could  not  defend  them, 
I  should  find  it  easy  to  recriminate  on  those  who 
preceded  them.     The  right  honourable  Member  for 
the  University  of  Cambridge  has  taunted  the  Minis- 
ters with  the  defeat  which  their  plan  respecting  the 
timber  trade   sustained    in    the   last   Parliament.     I 
might,   perhaps,    at   a   more   convenient   season,  be 
tempted   to  inquire  whether   that   defeat  was  more 
disgraceful  to  them  or  to  their  predecessors.     I  might, 
perhaps,  be   tempted   to   ask   the  right   honourable 
gentleman  whether,  if  he  had  not  been  treated,  while 
in  office,  with  more  fairness  than  he  has  shown  while 
in   opposition,  it  would  have  been  in  his  power  to 
carry  his  best  bill,  the   Beer  Bill  ?     He  has  accused 
the  Ministers  of  bringing  forward  financial  proposi- 
tions, and  then  withdrawing  those  propositions.     Did 
not  he  bring  forward,  during  the  Session  of  1830,  a 
plan   respecting   the   sugar   duties  ?     And    was   not 
that  plan  withdrawn  ?     But,  Sir,  this  is  mere  trifling. 
I  will  not  be  seduced  from  the  matter  in  hand  by 
the  right  honourable  gentleman's  example.     At  the 
present  moment  I  can  see  only  one  question  in  the 
State,  the  question  of  Reform  ;  only  two  parties,  the 
friends  of  the  Reform  Bill  and  its  enemies. 

It  is  not  my  intention,  Sir,  again  to  discuss  the 
merits  of  the  Reform  Bill.  The  principle  of  that 
bill  received  the  approbation  of  the  late  House  of 
Commons  after  a  discussion  often  nights,  and  the 
bill,  as  it  now  stands,  after  a  long  and  most  laborious 
investigation,  passed  the  present  House  of  Commons 
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by  a  majority  which  was  nearly  half  as  large  again  ^/^ 

as  the  minority.     This  was  little  more  than  a  fort-  J^      ^ 

night  ago.      Nothing  has  since  occurred  to  change  x^^^*" 

our  opinion.  The  justice  of  the  case  is  unaltered.  Vjr  v-*^ 
The  public  enthusiasm  is  undiminished.  Old  Sarum  *^X^*  7 
has  grown  no  larger.  Manchester  has  grown  no  l/Oiy^ 
smaller.  In  adHressing  this  House,  therefore,  I  am 
entitled  to  assume  that  the  bill  is  in  itself  a  good 
bill.  If  so,  ought  we  to  abandon  it  merely  because 
the  Lords  have  rejected  it  ?  We  ought  to  respect  the 
lawful  privileges  of  their  House ;  but  we  ought  also 
to  assert  our  own.  We  are  constitutionally  as  inde- 
pendent of  their  Lordships  as  their  Lordships  are 
of  us.  We  have  precisely  as  good  a  right  to  adhere 
to  our  opinion  as  they  have  to  dissent  from  it.  In 
speaking  of  their  decision,  I  will  attempt  to  follow 
that  example  of  moderation  which  was  so  judiciously 
set  by  my  noble  friend,  the  Member  for  Devonshire. 
I  will  only  say  that  I  do  not  think  that  they  are 
more  competent  to  form  a  correct  judgment  on  a 
political  question  than  we  are.  It  is  certain  that, 
on  all  the  most  important  points  on  which  the  two 
Houses  have  for  a  long  time  past  differed,  the  Lords 
have  at  length  come  over  to  the  opinion  of  the 
Commons.  I  am  therefore  entitled  to  say,  that  with 
respect  to  all  those  points,  the  Peers  themselves  being 
judges,  the  House  of  Commons  was  in  the  right  and 
the  House  of  Lords  in  the  wrong.  It  was  thus  with 
respect  to  the  Slave-trade  :  it  was  thus  with  respect 
to  Catholic  Emancipation  :  it  was  thus  with  several 
other  important  questions.  I,  therefore,  cannot  think 
that  we  ought,  on  the  present  occasion,  to  surrender 
our  judgment  to  those  who  have  acknowledged  that, 
on  former  occasions  of  the  same  kind,  we  have  judged 
more  correctly  than  they. 

Then  again.  Sir,  I  cannot  forget  how  the  majority 
and  the  minority  in  this  House  were  composed  ;  I 
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cannot  forget  that  the  majority  contained  almost  all 
those  gentlemen  who  are  returned  by  large  bodies 
of  electors.  It  is,  I  believe,  no  exaggeration  to  say, 
that  there  were  single  Members  of  the  majority  who 
had  more  constituents  than  the  whole  minority  put 
together.  I  speak  advisedly  and  seriously.  I  believe 
that  the  number  of  freeholders  of  Yorkshire  exceeds 
that  of  all  the  electors  who  return  the  Opposition.  I 
cannot  with  propriety  comment  here  on  any  reports 
which  may  have  been  circulated  concerning  the 
majority  and  minority  in  the  House  of  Lords.  I 
may,  however,  mention  these  notoriously  historical 
facts  ;  that  during  the  last  forty  years  the  powers 
of  the  executive  Government  have  been,  almost  with- 
out intermission,  exercised  by  a  party  opposed  to 
Reform  ;  and  that  a  very  great  number  of  Peers 
have  been  created,  and  all  the  present  Bishops 
raised  to  the  bench  during  those  years.  On  this 
question,  therefore,  while  I  feel  more  than  usual 
respect  for  the  judgment  of  the  House  of  Commons, 
I  feel  less  than  usual  respect  for  the  judgment  of 
the  House  of  Lords.  Our  decision  is  the  decision 
of  the  nation  ;  the  decision  of  their  Lordships  can 
scarcely  be  considered  as  the  decision  even  of  that 
class  from  which  the  Peers  are  generally  selected, 
and  of  which  they  may  be  considered  as  virtual 
representatives,  the  great  landed  gentlemen  of  Eng- 
land. It  seems  to  me  clear,  therefore,  that  we  ought, 
notwithstanding  what  has  passed  in  the  other  House, 
to  adhere  to  our  opinion  concerning  the  Reform  Bill, 
The  next  question  is  this ;  ought  we  to  make  a 
formal  declaration  that  we  adhere  to  our  opinion  ?  I 
think  that  we  ought  to  make  such  a  declaration  ;  and 
I  am  sure  that  we  cannot  make  it  in  more  temperate 
or  more  constitutional  terms  than  those  which  my 
noble  friend  asks  us  to  adopt.  I  support  the  Reso- 
lution which  he  has  proposed  with  all  my  heart  and 
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soul  :  I  support  it  as  a  friend  to  Reform  ;  but  I 
support  it  still  more  as  a  friend  to  law,  to  property, 
to  social  order.  No  observant  and  unprejudiced  man 
can  look  forward  without  great  alarm  to  the  effects 
which  the  recent  decision  of  the  Lords  may  possibly 
produce.  I  do  not  predict,  I  do  not  expect,  open, 
armed  insurrection.  What  I  apprehend  is  this,  that 
the  people  may  engage  in  a  silent,  but  extensive  and 
persevering  war  against  the  law.  What  I  apprehend 
is,  that  England  may  exhibit  the  same  spectacle 
which  Ireland  exhibited  three  years  ago,  agitators 
stronger  than  the  magistrate,  associations  stronger 
than  the  law,  a  Government  powerful  enough  to  be 
hated,  and  not  powerful  enough  to  be  feared,  a 
people  bent  on  indemnifying  themselves  by  illegal 
excesses  for  the  want  of  legal  privileges.  I  fear, 
that  we  may  before  long  see  the  tribunals  defied,  the 
tax-gatherer  resisted,  public  credit  shaken,  property 
insecure,  the  whole  frame  of  society  hastening  to 
dissolution.  It  is  easy  to  say,  "  Be  bold  :  be  firm  : 
defy  intimidation :  let  the  law  have  its  course :  the 
law  is  strong  enough  to  put  down  the  seditious." 
Sir,  we  have  heard  all  this  blustering  before  ;  and  we 
know  in  what  it  ended.  It  is  the  blustering  of  little 
men  whose  lot  has  fallen  on  a  great  crisis.  Xerxes 
scourging  the  winds,  Canute  commanding  the  waves 
to  recede  from  his  footstool,  were  but  types  of  the 
folly  of  those  who  apply  the  maxims  of  the  Quarter 
Sessions  to  the  great  convulsions  of  society.  The 
law  has  no  eyes  :  the  law  has  no  hands :  the  law  is 
nothing,  nothing  but  a  piece  of  paper  printed  by  the 
King's  printer,  with  the  King's  arms  at  the  top,  till 
public  opinion  breathes  the  breath  of  life  into  the 
dead  letter.  We  found  this  in  Ireland.  The  Catholic 
Association  bearded  the  Government.  The  Govern- 
ment resolved  to  put  down  the  Association.  An 
indictment  was  brought  against  my  honourable  and 
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learned  friend,  the  Member  for  Kerry.  The  Grand 
Jury  threw  it  out.  ParHament  met.  The  Lords 
Commissioners  came  down  with  a  speech  recom- 
mending the  suppression  of  the  self-constituted  legis- 
lature of  Dublin.  A  bill  was  brought  in  :  it  passed 
both  Houses  by  large  majorities :  it  received  the 
Royal  assent.  And  what  effect  did  it  produce? 
Exactly  as  much  as  that  old  Act  of  Queen  Elizabeth, 
still  unrepealed,  by  which  it  is  provided  that  every 
man  who,  without  a  special  exemption,  shall  eat  meat 
on  Fridays  and  Saturdays,  shall  pay  a  fine  of  twenty 
shillings  or  go  to  prison  for  a  month.  Not  only  was 
the  Association  not  destroyed  :  its  power  was  not  for 
one  day  suspended  :  it  flourished  and  waxed  strong 
under  the  law  which  had  been  made  for  the  purpose 
of  annihilating  it.  The  elections  of  1826,  the  Clare 
election  two  years  later,  proved  the  folly  of  those  who 
think  that  nations  are  governed  by  wax  and  parch- 
ment:  and,  at  length,  in  the  close  of  1828,  the 
Government  had  only  one  plain  choice  before  it,  con- 
cession or  civil  war.  Sir,  I  firmly  believe  that,  if  the 
people  of  England  shall  lose  all  hope  of  carrying  the 
Reform  Bill  by  constitutional  means,  they  will  forth- 
with begin  to  offer  to  the  Government  the  same  kind 
of  resistance  which  was  offered  to  the  late  Government, 
three  years  ago,  by  the  people  of  Ireland,  a  resistance 
by  no  means  amounting  to  rebellion,  a  resistance 
rarely  amounting  to  any  crime  defined  by  the  law, 
but  a  resistance  nevertheless  which  is  quite  sufficient 
to  obstruct  the  course  of  justice,  to  disturb  the  pur- 
suits of  industry,  and  to  prevent  the  accumulation  of 
wealth.  And  is  not  this  a  danger  which  we  ought  to 
fear  ?  And  is  not  this  a  danger  which  we  are  bound, 
by  all  means  in  our  power,  to  avert  ?  And  who  are 
those  who  taunt  us  for  yielding  to  intimidation  ? 
Who  are  those  who  affect  to  speak  with  contempt  of 
associations,   and    agitators,   and    public    meetings? 
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Even  the  very  persons  who,  scarce  two  years  ago, 
gave  up   to    associations,  and   agitators,   and  public 
meetings,  their  boasted  Protestant  Constitution,  pro- 
claiming  all    the  time   that   they  saw   the   evils   of 
Catholic  Emancipation  as  strongly  as  ever.     Surely, 
surely,  the  note  of  defiance  which  is  now  so  loudly 
sounded  in  our  ears,  proceeds  with  a  peculiarly  bad 
grace  from  men  whose  highest  glory  it  is  that  they 
abased  themselves  to  the  dust  before  a  people  whom 
their  policy  had  driven  to  madness,  from  men  the 
proudest  moment  of  whose  lives  was  that  in  which  they 
appeared  in  the  character  of  persecutors  scared  into 
toleration.     Do  they  mean  to  indemnify  themselves 
for  the  humiliation  of  quailing  before  the  people  of 
Ireland  by  trampling  on  the  people  of  England  ?     If 
so,  they  deceive  themselves.      The  case  of  Ireland, 
though  a  strong  one,  was  by  no  means  so  strong  a 
case  as  that  with  which  we  have  now  to  deal.     The 
Government,  in    its   struggle  with  the  Catholics  of 
Ireland,  had  Great  Britain  at  its  back.     Whom  will 
it  have  at  its  back  in  the  struggle  with  the  Reformers 
of  Great  Britain  ?     I  know  only  two  ways  in  which 
societies   can    permanently  be   governed,  by  public 
opinion,  and  by  the  sword.     A  Government  having 
at  its  command  the  armies,  the  fleets,  and  the  revenues 
of  Great  Britain,  might  possibly  hold  Ireland  by  the 
sword.    So  Oliver  Cromwell  held  Ireland  ;  so  William 
the  Third  held  it ;  so  Mr.  Pitt  held  it ;  so  the  Duke 
of  Wellington  might  perhaps  have  held  it.     But  to 
govern   Great   Britain    by    the    sword  !       So    wild   a 
thought  has  never,  I  will  venture  to  say,  occurred  to 
any  public  man  of  any  party ;  and,  if  any  man  were 
frantic  enough  to  make  the  attempt,  he  would  find, 
before  three  days  had  expired,  that  there  is  no  better 
sword  than  that  which  is  fashioned  out  of  a  plough- 
share.  But,  if  not  by  the  sword,  how  is  the  country  to  be 
governed  ?  I  understand  how  the  peace  is  kept  at  New 
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York.  It  is  by  the  assent  and  support  of  the  people. 
I  understand  also  how  the  peace  is  kept  at  Milan.  It  is 
by  the  bayonets  of  the  Austrian  soldiers.  But  how  the 
peace  is  to  be  kept  when  you  have  neither  the  popular 
assent  nor  the  military  force,  how  the  peace  is  to  be 
kept  in  England  by  a  Government  acting  on  the  prin- 
ciples of  the  present  Opposition,  I  do  not  understand. 
There  is  in  truth  a  great  anomaly  in  the  relation 
between  the  English  people  and  their  Government. 
Our  institutions  are  either  too  popular  or  not  popular 
enough.  The  people  have  not  sufficient  power  in 
making  the  laws  ;  but  they  have  quite  sufficient  power 
to  impede  the  execution  of  the  laws  when  made.  The 
Legislature  is  almost  entirely  aristocratical ;  the 
machinery  by  which  the  decrees  of  the  Legislature 
are  carried  into  effect  is  almost  entirely  popular ; 
and,  therefore,  we  constantly  see  all  the  power  which 
ought  to  execute  the  law,  employed  to  counteract  the 
law.  Thus,  for  example,  with  a  criminal  code  which 
carries  its  rigour  to  the  length  of  atrocity,  we  have  a 
criminal  judicature  which  often  carries  its  lenity  to 
the  length  of  perjury.  Our  law  of  libel  is  the  most 
absurdly  severe  that  ever  existed,  so  absurdly  severe 
that,  if  it  were  carried  into  full  effect,  it  would  be 
much  more  oppressive  than  a  censorship.  And  yet, 
with  this  severe  law  of  libel,  we  have  a  Press  which 
practically  is  as  free  as  the  air.  In  1 8 19  the  Ministers 
complained  of  the  alarming  increase  of  seditious  and 
blasphemous  publications.  They  proposed  a  bill  of 
great  rigour  to  stop  the  growth  of  the  evil ;  and  they 
carried  their  bill.  It  was  enacted,  that  the  publisher 
of  a  seditious  libel  might,  on  a  second  conviction,  be 
banished,  and  that  if  he  should  return  from  banish- 
ment, he  might  be  transported.  How  often  was  this 
law  put  in  force  ?  Not  once.  Last  year  we  repealed 
it :  but  it  was  already  dead,  or  rather  it  was  dead 
born.     It  was  obsolete  before  Le  Roi  le  veut  had  been 
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pronounced  over  it.  For  any  effect  which  it  produced 
it  might  as  well  have  been  in  the  Code  Napoleon 
as  in  the  English  Statute  Book.  And  why  did  the 
Government,  having  solicited  and  procured  so  sharp 
and  weighty  a  weapon,  straightway  hang  it  up  to  rust? 
Was  there  less  sedition,  were  there  fewer  libels,  after 
the  passing  of  the  Act  than  before  it  ?  Sir,  the  very 
next  year  was  the  year  1 820,  the  year  of  the  Bill  of 
Pains  and  Penalties  against  Queen  Caroline,  the  very 
year  when  the  public  mind  was  most  excited,  the 
very  year  when  the  public  press  was  most  scurrilous. 
Why  then  did  not  the  Ministers  use  their  new  law  ? 
Because  they  durst  not :  because  they  could  not. 
They  had  obtained  it  with  ease ;  for  in  obtaining  it 
they  had  to  deal  with  a  subservient  Parliament.  They 
could  not  execute  it ;  for  in  executing  it  they  would 
have  to  deal  with  a  refractory  people.  These  are  in- 
stances of  the  difficulty  of  carrying  the  law  into  effect 
when  the  people  are  inclined  to  thwart  their  rulers. 
The  great  anomaly,  or,  to  speak  more  properly,  the 
great  evil  which  I  have  described,  would,  I  believe,  be 
removed  by  the  Reform  Bill.  That  bill  would  esta- 
blish harmony  between  the  people  and  the  Legisla- 
ture. It  would  give  a  fair  share  in  the  making  of  laws 
to  those  without  whose  cooperation  laws  are  mere 
waste  paper.  Under  a  reformed  system  we  should  not 
see,  as  we  now  often  see,  the  nation  repealing  Acts  of 
Parliament  as  fast  as  we  and  the  Lords  can  pass  them. 
As  I  believe  that  the  Reform  Bill  would  produce  this 
blessed  and  salutary  concord,  so  I  fear  that  the  rejec- 
tion of  the  Reform  Bill,  if  that  rejection  should  be 
considered  as  final,  will  aggravate  the  evil  which  I 
have  been  describing  to  an  unprecedented,  to  a  terrible 
extent.  To  all  the  laws  which  might  be  passed  for 
the  collection  of  the  revenue,  or  for  the  prevention  of 
sedition,  the  people  would  oppose  the  same  kind  of 
resistance  by  means  of  which  they  have  succeeded  in 
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mitigating,  I  might  say  in  abrogating,  the  law  of  Hbel. 
There  would  be  so  many  offenders  that  the  Govern- 
ment would  scarcely  know  at  whom  to  aim  its  blow. 
Every  offender  would  have  so  many  accomplices  and 
protectors,  that  the  blow  would  almost  always  miss 
the  aim.  The  Veto  of  the  people,  a  Veto  not  pro- 
nounced in  set  form  like  that  of  the  Roman  Tribunes, 
but  quite  as  effectual  as  that  of  the  Roman  Tribunes 
for  the  purpose  of  impeding  public  measures,  would 
meet  the  Government  at  every  turn.  The  Adminis- 
tration would  be  unable  to  preserve  order  at  home,  or 
to  uphold  the  national  honour  abroad ;  and,  at  length, 
men  who  are  now  moderate,  who  now  think  of  revo- 
lution with  horror,  would  begin  to  wish  that  the 
lingering  agony  of  the  State  might  be  terminated  by 
one  fierce,  sharp,  decisive  crisis. 

Is  there  a  way  of  escape  from  these  calamities  ? 
I  believe  that  there  is.  I  believe  that,  if  we  do  our 
duty,  if  we  give  the  people  reason  to  believe  that  the 
accomplishment  of  their  wishes  is  only  deferred,  if 
we  declare  our  undiminished  attachment  to  the  Re- 
form Bill,  and  our  resolution  to  support  no  minister 
who  will  not  support  that  bill,  we  shall  avert  the 
fearful  disasters  which  impend  over  the  country. 
There  is  danger  that,  at  this  conjuncture,  men  of  more 
zeal  than  wisdom  may  obtain  a  fatal  influence  over 
the  public  mind.  With  these  men  will  be  joined 
others,  who  have  neither  zeal  nor  wisdom,  common 
barrators  in  politics,  dregs  of  society  which,  in  times 
of  violent  agitation,  are  tossed  up  from  the  bottom 
to  the  top,  and  which,  in  quiet  times,  sink  again  from 
the  top  to  their  natural  place  at  the  bottom.  To 
these  men  nothing  is  so  hateful  as  the  prospect  of 
a  reconciliation  between  the  orders  of  the  State.  A 
crisis  like  that  which  now  makes  every  honest  citizen 
sad  and  anxious  fills  these  men  with  joy,  and  with  a 
detestable  hope.     And  how  is  it  that  such  men,  formed 
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by  nature  and  education  to  be  objects  of  mere  con- 
tempt, can  ever  inspire  terror  ?  How  is  it  that  such 
men,  without  talents  or  acquirements  sufficient  for  the 
management  of  a  vestry,  sometimes  become  dangerous 
to  great  empires  ?  The  secret  of  their  power  lies 
in  the  indolence  or  faithlessness  of  those  who  ought 
to  take  the  lead  in  the  redress  of  public  grievances. 
The  whole  history  of  low  traders  in  sedition  is  con- 
tained in  that  fine  old  Hebrew  fable  which  we  have 
all  read  in  the  Book  of  Judges.  The  trees  meet  to 
choose  a  king.  The  vine,  and  the  fig  tree,  and  the 
olive  tree  decline  the  office.  Then  it  is  that  the 
sovereignty  of  the  forest  devolves  upon  the  bramble  : 
then  it  is  that  from  a  base  and  noxious  shrub  goes 
forth  the  fire  which  devours  the  cedars  of  Lebanon. 
Let  us  be  instructed.  If  we  are  afraid  of  Political 
Unions  and  Reform  Associations,  let  the  House  of 
Commons  become  the  chief  point  of  political  union  : 
let  the  House  of  Commons  be  the  great  Reform 
Association.  If  we  are  afraid  that  the  people  may 
attempt  to  accomplish  their  wishes  by  unlawful  means, 
let  us  give  them  a  solemn  pledge  that  we  will  use  in 
their  cause  all  our  high  and  ancient  privileges,  so  often 
victorious  in  old  conflicts  with  tyranny :  those  privi- 
leges which  our  ancestors  invoked,  not  in  vain,  on  the 
day  when  a  faithless  king  filled  our  house  with  his 
guards,  took  his  seat,  Sir,  on  your  chair,  and  saw 
your  predecessor  kneeling  on  the  floor  before  him. 
The  Constitution  of  England,  thank  God,  is  not  one 
of  those  constitutions  which  are  past  all  repair,  and 
which  must,  for  the  public  welfare,  be  utterly  de- 
stroyed. It  has  a  decayed  part :  but  it  has  also  a 
sound  and  precious  part.  It  requires  purification  ; 
but  it  contains  within  itself  the  means  by  which  that 
purification  may  be  effected.  We  read  that  in  old 
times,  when  the  villeins  were  driven  to  revolt  by 
oppression,  when  the  castles   of  the    nobility    were 
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burned  to  the  ground,  when  the  warehouses  of  Lon- 
don were  pillaged,  when  a  hundred  thousand  insur- 
gents appeared  in  arms  on  Blackheath,  when  a  foul 
murder  perpetrated  in  their  presence  had  raised  their 
passions  to  madness,  when  they  were  looking  round 
for  some  captain  to  succeed  and  avenge  him  whom 
they  had  lost,  just  then,  before  Hob  Miller,  or  Tom 
Carter,  or  Jack  Straw,  could  place  himself  at  their 
head,  the  King  rode  up  to  them  and  exclaimed,  "  I 
will  be  your  leader !  "  and  at  once  the  infuriated 
multitude  laid  down  their  arms,  submitted  to  his 
guidance,  dispersed  at  his  command.  Herein  let  us 
imitate  him.  Our  countrymen  are,  I  fear,  at  this 
moment,  but  too  much  disposed  to  lend  a  credulous 
ear  to  selfish  impostors.  Let  us  say  to  them,  "  We 
are  your  leaders  ;  we,  your  own  House  of  Commons  ; 
we,  the  constitutional  interpreters  of  your  wishes  ; 
the  knights  of  forty  English  shires,  the  citizens  and 
burgesses  of  all  your  largest  towns.  Our  lawful 
power  shall  be  firmly  exerted  to  the  utmost  in  your 
cause  ;  and  our  lawful  power  is  such,  that  when  firmly 
exerted  in  your  cause,  it  must  finally  prevail."  This 
tone  it  is  our  interest  and  our  duty  to  take.  The 
circumstances  admit  of  no  delay.  Is  there  one  among 
us  who  is  not  looking  with  breathless  anxiety  for  the 
next  tidings  which  may  arrive  from  the  remote  parts 
of  the  kingdom  ?  Even  while  I  speak,  the  moments 
are  passing  away,  the  irrevocable  moments  pregnant 
with  the  destiny  of  a  great  people.  The  country  is 
in  danger :  it  may  be  saved  :  we  can  save  it :  this  is 
the  way :  this  is  the  time.  In  our  hands  are  the  issues 
of  great  good  and  great  evil,  the  issues  of  the  life  and 
death  of  the  State.  May  the  result  of  our  delibera- 
tions be  the  repose  and  prosperity  of  that  noble  country 
which  is  entitled  to  all  our  love  ;  and  for  the  safety 
of  which  we  are  answerable  to  our  own  consciences,  to 
the  memory  of  future  ages,  to  the  Judge  of  all  hearts  ! 
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A  SPEECH 

DELIVERED   IN 

The  House  of  Commons  on  the  i6th  of  December, 

1831. 


On  Friday,  the  sixteenth  of  December,  1831,  Lord  Althorpe 
moved  the  second  reading  of  the  Bill  to  amend  the  re- 
presentation of  the  people  in  England  and  Wales.  Lord 
Porchester  moved,  as  an  amendment,  that  the  Bill  should 
be  read  a  second  time  that  day  six  months.  The  debate 
lasted  till  after  midnight,  and  was  then  adjourned  till 
twelve  at  noon.  The  House  did  not  divide  till  one  on 
the  Sunday  morning.  The  amendment  was  then  rejected 
by  324  votes  to  162;  and  the  original  motion  was  carried. 
The  following  Speech  was  made  on  the  first  night  of  the 
debate. 

I  CAN  assure  my  noble  friend,'  for  whom  I  entertain 
sentiments  of  respect  and  kindness  which  no  political 
difference  will,  I  trust,  ever  disturb,  that  his  remarks 
have  given  me  no  pain,  except,  indeed,  the  pain 
which  I  feel  at  being  compelled  to  say  a  few  words 
about  myself  Those  words  shall  be  very  few,  I 
know  how  unpopular  egotism  is  in  this  House.  My 
noble  friend  says  that,  in  the  debates  of  last  March, 
I  declared  myself  opposed  to  the  ballot,  and  that  I 
have  since  recanted,  for  the  purpose  of  making  my- 
self popular  with  the  inhabitants  of  Leeds.     My  noble 

'  Lord  Mahon. 
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friend  is  altogether  mistaken.  I  never  said,  in  any 
debate,  that  I  was  opposed  to  the  ballot.  The  word 
ballot  never  passed  my  lips  within  this  House.  I 
observed  strict  silence  respecting  it  on  two  accounts  ; 
in  the  first  place,  because  my  own  opinions  were,  till 
very  lately,  undecided  ;  in  the  second  place,  because  I 
knew  that  the  agitation  of  that  question,  a  question 
of  which  the  importance  appears  to  me  to  be  greatly 
overrated,  would  divide  those  on  whose  firm  and 
cordial  union  the  safety  of  the  empire  depends.  My 
noble  friend  has  taken  this  opportunity  of  replying  to 
a  speech  which  I  made  last  October.  The  doctrines 
which  I  then  laid  down  were,  according  to  him,  most 
intemperate  and  dangerous.  Now,  Sir,  it  happens, 
curiously  enough,  that  my  noble  friend  has  himself 
asserted,  in  his  speech  of  this  night,  those  very  doc- 
trines, in  language  so  nearly  resembling  mine  that  I 
might  fairly  accuse  him  of  plagiarism.  I  said  that 
laws  have  no  force  in  themselves,  and  that,  unless 
supported  by  public  opinion,  they  are  a  mere  dead 
letter.  The  noble  Lord  has  said  exactly  the  same 
thing  to-night.  "  Keep  your  old  Constitution,"  he 
exclaims  ;  "  for,  whatever  may  be  its  defects  in  theory, 
it  has  more  of  the  public  veneration  than  your  new 
Constitution  will  have ;  and  no  laws  can  be  efficient, 
unless  they  have  the  public  veneration."  I  said,  that 
statutes  are  in  themselves  only  wax  and  parchment  ; 
and  I  was  called  an  incendiary  by  the  Opposition. 
The  noble  Lord  has  said  to-night  that  statutes  in 
themselves  are  only  ink  and  parchment  ;  and  those 
very  persons  who  reviled  me  have  enthusiastically 
cheered  him.  I  am  quite  at  a  loss  to  understand  how 
doctrines  which  are,  in  his  mouth,  true  and  constitu- 
tional, can,  in  mine,  be  false  and  revolutionary. 

But,  Sir,  it  is  time  that  I  should  address  myself  to 
the  momentous  question  before  us.  I  shall  certainly 
give  my  best  support  to  this  bill  through  all  its  stages  ; 
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and,  in  so  doing,  I  conceive  that  I   shall  act  in  strict 
conformity  with  the  resolution  by  which  this  House, 
towards  the  close  of  the  late  Session,  declared    its 
unabated  attachment  to  the  principles  and   to   the 
leading  provisions  of  the  first  Reform  Bill.     All  those 
principles,  all  those  leading  provisions,  I  find  in  the 
present  measure.     In  the  details  there  are,  undoubt- 
edly, considerable  alterations.     Most  of  the  alterations 
appear  to  me  to  be  improvements  ;   and  even  those 
alterations  which  I  cannot  consider  as  in  themselves 
improvements  will  yet  be  most  useful,  if  their  effect 
shall  be  to  conciliate  opponents,  and  to  facilitate  the 
adjustment  of  a  question  which,  for  the  sake  of  order, 
for  the  sake  of  peace,  for  the  sake  of  trade,  ought  to 
be,  not  only  satisfactorily,  but  speedily  settled.     We 
have  been  told,  Sir,  that,  if  we  pronounce  this  bill 
to  be  a  better  bill  than  the  last,  we  recant  all  the 
doctrines  which  we  maintained  during  the  last  Ses- 
sion ;  we  sing  our  palinode  ;  we  allow  that  we  have 
had  a  great  escape  ;  we  allow  that  our  own  conduct 
was  deserving  of  censure  ;  we  allow  that  the  party 
which  was  the   minority  in   this   House,  and,  most 
unhappily  for  the  country,  the  majority  in  the  other 
House,  has  saved  the  country  from  a  great  calamity. 
Sir,  even  if  this  charge  were  well  founded,  there  are 
those  who  should  have  been  prevented  by  prudence, 
[{  not  by  magnanimity,  from  bringing  it  forward.     I 
remember  an  Opposition  which  took  a  very  different 
course.     I  remember  an  Opposition  which,  while  ex- 
cluded   from    power,  taught  all  its  doctrines  to  the 
Government  ;  which,  after  labouring  long,  and  sacri- 
ficing  much,    in    order    to    effect   improvements    in 
various  parts  of  our  political  and  commercial  system, 
saw  the  honour  of  those  improvements  appropriated 
by  others.     But  the  members  of  that  Opposition  had, 
I  believe,  a  sincere  desire  to  promote  the  public  good. 
They,  therefore,  raised  no  shout  of  triumph  over  the 
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recantations  of  their  proselytes.  They  rejoiced,  but 
with  no  ungenerous  joy,  when  their  principles  of  trade, 
of  jurisprudence,  of  foreign  policy,  of  religious  liberty, 
became  the  principles  of  the  Administration.  They 
were  content  that  he  who  came  into  fellowship  with 
them  at  the  eleventh  hour  should  have  a  far  larger 
share  of  the  reward  than  those  who  had  borne  the 
burthen  and  heat  of  the  day.  In  the  year  1828,  a 
single  division  in  this  House  changed  the  whole 
policy  of  the  Government  with  respect  to  the  Test 
and  Corporation  Acts.  My  noble  friend,  the  Pay- 
master of  the  Forces,  then  sat  where  the  right  honour- 
able Baronet,  the  Member  for  Tamworth,  now  sits. 
I  do  not  remember  that,  when  the  right  honourable 
Baronet  announced  his  change  of  purpose,  my  noble 
friend  sprang  up  to  talk  about  palinodes,  to  magnify 
the  wisdom  and  virtue  of  the  Whigs,  and  to  sneer  at 
his  new  coadjutors.  Indeed,  I  am  not  sure  that  the 
Members  of  the  late  Opposition  did  not  carry  their 
indulgence  too  far  ;  that  they  did  not  too  easily  suffer 
the  fame  of  Grattan  and  Romilly  to  be  transferred  to 
less  deserving  claimants ;  that  they  were  not  too 
ready,  in  the  joy  with  which  they  welcomed  the  tardy 
and  convenient  repentance  of  their  converts,  to  grant 
a  general  amnesty  for  the  errors  or  the  insincerity  of 
years.  If  it  were  true  that  we  had  recanted,  this 
ought  not  to  be  made  matter  of  charge  against  us  by 
men  whom  posterity  will  remember  by  nothing  but 
recantations.  But,  in  truth,  we  recant  nothing.  We 
have  nothing  to  recant.  We  support  this  bill.  We 
may  possibly  think  it  a  better  bill  than  that  which 
preceded  it.  But  are  we  therefore  bound  to  admit 
that  we  were  in  the  wrong,  that  the  Opposition  was 
in  the  right,  that  the  House  of  Lords  has  conferred 
a  great  benefit  on  the  nation  ?  We  saw — who  did 
not  see  ? — great  defects  in  the  first  bill.  But  did  we 
see  nothing  else  ?     Is  delay  no  evil  ?     Is  prolonged 
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excitement  no  evil  ?     Is  it  no  evil  that  the  heart  of  a 
great  people  should  be  made  sick  by  deferred  hope  ? 
We  allow  that  many  of  the  changes  which  have  been 
made  are  improvements.    But  we  think  that  it  would 
have  been  far  better  for  the  country  to  have  had  the 
last  bill,  with  all  its  defects,  than  the  present  bill,  with 
all   its   improvements.      s;f^ror|f^    tVionprht-.^    ar^    pr.^ 
verbially  the  best,  but  there  are  emergencies  which 
do  not  admit  of  second  thoughts.     There  probably 
never  was  a  law  which  might  not  have  been  amended 
by  delay.     But  there  have  been  many  cases  in  which 
there  would  have  been  more  mischief  in  the  delay 
than  benefit  in  the  amendments.     The  first  bill,  how- 
ever inferior  it  may  have  been  in  its  details  to  the 
present  bill,  was  yet  herein  far  superior  to  the  present 
bill,  that  it  was  the  first.     If  the  first  bill  had  passed, 
it  would,  I  firmly  believe,  have  produced  a  complete 
reconciliation  between  the  aristocracy  and  the  people. 
It  is  my  earnest  wish  and  prayer  that  the  present  bill 
may  produce  this  blessed  effect ;    but  I  cannot  say 
that  my  hopes  are  so  sanguine  as  they  were  at  the 
beginning  of  the  last  Session.     The  decision  of  the 
House  of  Lords  has,  I  fear,  excited  in  the  public  mind 
feelings  of  resentment  which  will  not  soon  be  allayed. 
What  then,  it  is  said,  would  you  legislate  in   haste  ? 
Would   you    legislate  in  times  of  great  excitement 
concerning  matters  of  such  deep  concern?    Yes,  Sir, 
I  would  :  and  if  any  bad  consequences  should  follow 
from  the  haste  and  the  excitement,  let  those  be  held 
answerable  who,  when  there  was  no  need  of  haste, 
when  there  existed  no  excitement,  refused  to  listen  to 
any  project  of  Reform,  nay,  who  made  it  an  argu- 
ment against  Reform,  that  the  public  mind  was  not 
excited.     When  few  meetings  were  held,  when  few 
petitions  were  sent  up  to  us,  these  politicians  said, 
"  Would  you    alter  a   Constitution  with  which   the 
people  are  perfectly  satisfied  ?  "     And  now,  when  the 
VOL.  XI  II 
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kingdom  from  one  end  to  the  other  is  convulsed  by 
the  question  of  Reform,  we  hear  it  said  by  the  very 
same  persons,  "  Would  you  alter  the  Representative 
system  in  such  agitated  times  as  these  ?  "  Half  the 
logic  of  misgovernment  lies  in  this  one  sophistical 
dilemma  :  If  the  people  are  turbulent,  they  are  unfit 
for  liberty  :  if  they  are  quiet,  they  do  not  want  liberty. 

I  allow  that  hasty  legislation  is  an  evil.  I  allow 
that  there  are  great  objections  to  legislating  in 
troubled  times.  But  Reformers  are  compelled  to 
legislate  fast,  because  bigots  will  not  legislate  early. 
Reformers  are  compelled  to  legislate  in  times  of 
excitement,  because  bigots  will  not  legislate  in  times 
of  tranquillity.  If,  ten  years  ago,  nay  if  only  two 
years  ago,  there  had  been  at  the  head  of  affairs  men 
who  understood  the  signs  of  the  times  and  the  temper 
of  the  nation,  we  should  not  have  been  forced  to 
hurry  now.  If  we  cannot  take  our  time,  it  is  because 
we  have  to  make  up  for  their  lost  time.  If  they 
had  reformed  gradually,  we  might  have  reformed 
gradually  ;  but  we  are  compelled  to  move  fast,  because 
they  would  not  move  at  all. 

Though  I  admit,  Sir,  that  this  bill  is  in  its  details 
superior  to  the  former  bill,  I  must  say  that  the  best 
parts  of  this  bill,  those  parts  for  the  sake  of  which 
principally  I  support  it,  those  parts  for  the  sake  of 
which  I  would  support  it,  however  imperfect  its  details 
might  be,  are  parts  which  it  has  in  common  with  the 
former  bill.  It  destroys  nomination  ;  it  admits  the 
great  body  of  the  middle  orders  to  a  share  in  the 
government  ;  and  it  contains  provisions  which  will, 
as  I  conceive,  greatly  diminish  the  expense  of  elections. 

Touching  the  expense  of  elections  I  will  say  a  few 
words,  because  that  part  of  the  subject  has  not,  I 
think,  received  so  much  attention  as  it  deserves. 
Whenever  the  nomination  boroughs  are  attacked,  the 
opponents  of  reform  produce  a  long  list  of  eminent 
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men  who  have  sate  for  those  boroughs,  and  who,  they 
tell  us,  would  never  have  taken  any  part  in  public 
affairs  but  for  those  boroughs.  Now,  Sir,  I  suppose 
no  person  will  maintain  that  a  large  constituent  body 
is  likely  to  prefer  ignorant  and  incapable  men  to  men 
of  information  and  ability  ?  Whatever  objections 
there  may  be  to  democratic  institutions,  it  was  never, 
I  believe,  doubted  that  those  institutions  are  favour- 
able to  the  development  of  talents.  We  may  prefer 
the  constitution  of  Sparta  to  that  of  Athens,  or  the 
constitution  of  Venice  to  that  of  Florence :  but  no 
person  will  deny  that  Athens  produced  more  great 
men  than  Sparta,  or  that  Florence  produced  more 
great  men  than  Venice.  But  to  come  nearer  home  ;  the 
five  largest  English  towns  which  have  now  the  right 
of  returning  two  Members  each  by  popular  election, 
are  Westminster,  Southwark,  Liverpool,  Bristol,  and 
Norwich.  Now  let  us  see  what  Members  those  places 
have  sent  to  Parliament.  I  will  not  speak  of  the 
living,  though  among  the  living  are  some  of  the  most 
distinguished  ornaments  of  the  House.  I  will  confine 
myself  to  the  dead.  Among  many  respectable  and 
useful  Members  of  Parliament,  whom  these  towns 
have  returned,  during  the  last  half  century,  I  find 
Mr.  Burke,  Mr.  Fox,  Mr.  Sheridan,  Mr.  Windham, 
Mr,  Tierney,  Sir  Samuel  Romilly,  Mr.  Canning,  Mr. 
Huskisson.  These  were  eight  of  the  most  illustrious 
parliamentary  leaders  of  the  generation  which  is 
passing  away  from  the  world.  Mr.  Pitt  was,  perhaps, 
the  only  person  worthy  to  make  a  ninth  with  them. 
It  is,  surely,  a  remarkable  circumstance  that,  of  the 
nine  most  distinguished  Members  of  the  House  of 
Commons  who  have  died  within  the  last  forty  years, 
eight  should  have  been  returned  to  Parliament  by 
the  five  largest  represented  towns.  I  am,  therefore, 
warranted  in  saying  that  great  constituent  bodies  are 
quite   as    competent   to  discern  merit,  and  quite  as 
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much  disposed  to  reward  merit,  as  the  proprietors  of 
boroughs.  It  is  true  that  some  of  the  distinguished 
statesmen  whom  I  have  mentioned  would  never  have 
been  known  to  large  constituent  bodies  if  they  had 
not  first  sate  for  nomination  boroughs.  But  why  is 
this  ?  Simply,  because  the  expense  of  contesting 
popular  places,  under  the  present  system,  is  ruinously 
great.  A  poor  man  cannot  defray  it  ;  an  untried 
man  cannot  expect  his  constituents  to  defray  it  for 
him.  And  this  is  the  way  in  which  our  Representa- 
tive system  is  defended.  Corruption  vouches  corrup-"" 
tion.  Every  abuse  is  made  the  plea  for  another  abuse. 
We  must  have  nomination  at  Gatton,  because  we"" 
have  profusion  at  Liverpool.  Sir,  these  arguments 
convince  me,  not  that  no  Reform  is  required,  but  that 
a  very  deep  and  searching  Reform  is  required.  If 
two  evils  serve  in  some  respects  to  counterbalance 
each  other,  this  is  a  reason,  not  for  keeping  both,  but 
for  getting  rid  of  both  together.  At  present  you 
close  against  men  of  talents  that  broad,  that  noble 
entrance  which  belongs  to  them,  and  which  ought  to 
stand  wide  open  to  them  ;  and  in  exchange  you  open 
to  them  a  bye  entrance,  low  and  narrow,  always 
obscure,  often  filthy,  through  which,  too  often,  they 
can  pass  only  by  crawling  on  their  hands  and  knees, 
and  from  which  they  too  often  emerge  sullied  with 
stains  never  to  be  washed  away.  But  take  the  most 
favourable  case.  Suppose  that  the  Member  who  sits 
for  a  nomination  borough  owes  his  seat  to  a  man  of 
virtue  and  honour,  to  a  man  whose  service  is  perfect 
freedom,  to  a  man  who  would  think  himself  degraded 
by  any  proof  of  gratitude  which  might  degrade  his 
nominee.  Yet  is  it  nothing  that  such  a  Member  comes 
into  this  House  wearing  the  badge,  though  not  feeling 
the  chain  of  servitude  ?  Is  it  nothing  that  he  cannot 
speak  of  his  independence  without  exciting  a  sm'ile? 
Is  it  nothing  that  he  is  considered,  not  as  a  Repre- 
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sentative,  but  as  an  adventurer  ?  This  is  what  your 
system  does  for  men  of  genius.  It  admits  them  to 
political  power,  not  as,  under  better  institutions,  they 
would  be  admitted  to  power,  erect,  independent,  un- 
sullied ;  but  by  means  which  corrupt  the  virtue  of 
many,  and  in  some  degree  diminish  the  authority  of 
all.  Could  any  system  be  devised,  better  fitted  to 
pervert  the  principles  and  break  the  spirit  of  men 
formed  to  be  the  glory  of  their  country  ?  And,  can 
we  mention  no  instance  in  which  this  system  has 
made  such  men  useless,  or  worse  than  useless,  to  the 
country  of  which  their  talents  were  the  ornament,  and 
might,  in  happier  circumstances,  have  been  the  salva- 
tion ?  Ariel,  the  beautiful  and  kindly  Ariel,  doing 
the  bidding  of  the  loathsome  and  malignant  Sycorax, 
is  but  a  faint  type  of  genius  enslaved  by  the  spells, 
and  employed  in  the  drudgery,  of  corruption — 

"A  spirit  too  delicate 
To  act  those  earthy  and  abhorred  commands." 

We  cannot  do  a  greater  service  to  men  of  real  merit 
than  by  destroying  that  which  has  been  called  their 
refuge,  which  is  their  house  of  bondage  ;  by  taking 
from  them  the  patronage  of  the  great,  and  giving  to 
them  in  its  stead  the  respect  and  confidence  of  the 
people.  The  bill  now  before  us  will,  I  believe,  pro- 
duce that  happy  effect.  It  facilitates  the  canvass  ;  it 
reduces  the  expense  of  legal  agency  ;  it  shortens  the 
poll  ;  above  all,  it  disfranchises  the  outvoters.  It  is 
not  easy  to  calculate  the  precise  extent  to  which 
these  changes  will  diminish  the  cost  of  elections.  I 
have  attempted,  however,  to  obtain  some  information 
on  this  subject.  I  have  applied  to  a  gentleman  of 
great  experience  in  affairs  of  this  kind,  a  gentleman 
who,  at  the  last  three  general  elections,  managed  the 
finances  of  the  popular  party  in  one  of  the  largest 
boroughs  in  the  kingdom.      He  tells  me,  that  at  the 
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general  election  of  1826,  when  that  borough  was  con- 
tested, the  expenses  of  the  popular  candidate  amounted 
to  eighteen  thousand  pounds^;  and  that,  by  the  best 
estimatFwHich  carTnow  belriade,  the  borough  may, 
under  the  reformed  system,  be  as  effectually  contested 
for  one  tenth  part  of  that  sum.  In  the  new  con- 
stituent bodies  there  are  no  ancient  rights  reserved. 
In  those  bodies,  therefore,  the  expense  of  an  election 
will  be  still  smaller.  I  firmly  believe,  that  it  will  be 
possible  to  poll  out  Manchester  for  less  than  the 
market  price  of  Old  Sarum. 

Sir,  I  have,  from  the  beginning  of  these  discus- 
sions, supported  Reform  on  two  grounds  ;  first, 
because  I  believe  it  to  be  in  itself  a  good  thing  ;  and 
secondly,  because  I  think  the  dangers  of  withholding 
it  so  great  that,  even  if  it  were  an  evil,  it  would  be  the 
less  of  two  evils.  The  dangers  of  the  country  have 
in  no  wise  diminished.  I  believe  that  they  have 
greatly  increased.  It  is,  I  fear,  impossible  to  deny 
that  what  has  happened  with  respect  to  almost  every 
great  question  that  ever  divided  mankind  has  hap- 
pened also  with  respect  to  the  Reform  Bill.  Wherever 
great  interests  are  at  stake  there  will  be  much  excite- 
ment ;  and  wherever  there  is  much  excitement  there 
will  be  some  extravagance.  The  same  great  stirring 
of  the  human  mind  which  produced  the  Reformation 
produced  also  the  follies  and  crimes  of  the  Anabaptists. 
The  same  spirit  which  resisted  the  Shipmoney,  and 
abolished  the  Star-chamber,  produced  the  Levellers 
and  the  Fifth  Monarchy  men.  And  so,  it  cannot  be 
denied  that  bad  men,  availing  themselves  of  the 
agitation  produced  by  the  question  of  Reform,  have 
promulgated,  and  promulgated  with  some  success, 
doctrines  incompatible  with  the  existence,  I  do  not 
say  of  monarchy,  or  of  aristocracy,  but  of  all  law,  of 
all  order,  of  all  property,  of  all  civilisation,  of  all  that 
makes  us  to  differ  from  Mohawks  or  Hottentots.     I 
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bring  no  accusation  against  that  portion  of  the  work- 
ing classes  which  has  been  imposed  upon  by  these 
doctrines.  Those  persons  are  what  their  situation 
has  made  them,  ignorant  from  want  of  leisure,  irri- 
table from  the  sense  of  distress.  That  they  should  be 
deluded  by  impudent  assertions  and  gross  sophisms  ; 
that,  suffering  cruel  privations,  they  should  give  ready 
credence  to  promises  of  relief;  that,  never  having 
investigated  the  nature  and  operation  of  govern- 
ment, they  should  expect  impossibilities  from  it,  and 
should  reproach  it  for  not  performing  impossibilities  ; 
all  this  is  perfectly  natural.  No  errors  which  they 
may  commit  ought  ever  to  make  us  forget  that  it  is 
in  all  probability  owing  solely  to  the  accident  of  our 
situation  that  we  have  not  fallen  into  errors  pre- 
cisely similar.  There  are  few  of  us  who  do  not  know 
from  experience  that,  even  with  all  our  advantages  of 
education,  pain  and  sorrow  can  make  us  ver}^  queru- 
lous and  very  unreasonable.  We  ought  not,  therefore, 
to  be  surprised  that,  as  the  Scotch  proverb  says,  "  it 
should  be  ill  talking  between  a  full  man  and  a 
fasting  ;  "  that  the  logic  of  the  rich  man  who  vindicates 
the  rights  of  property,  should  seem  very  inconclusive 
to  the  poor  man  who  hears  his  children  cry  for  bread. 
I  bring,  I  say,  no  accusation  against  the  working 
classes.  I  would  withhold  from  them  nothing  which 
it  might  be  for  their  good  to  possess.  I  see  with 
pleasure  that,  by  the  provisions  of  the  Reform  Bill, 
the  most  industrious  and  respectable  of  our  labourers 
will  be  admitted  to  a  share  in  the  government  of  the 
State.  If  I  would  refuse  to  the  working  people  that 
larger  share  of  power  which  some  of  them  have 
demanded,  I  would  refuse  it,  because  I  am  convinced 
that,  by  giving  it,  I  should  only  increase  their  distress. 
I  admit  that  the  end  of  government  is  their  happiness. 
But,  that  they  may  be  governed  for  their  happiness, 
they  must  not  be  governed  according  to  the  doctrines 
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which   they   have   learned    from  their   illiterate,    in- 
capable, lowminded  flatterers. 

But,  Sir,  the  fact  that  such  doctrines  have  been 
promulgated  among  the  multitude  is  a  strong  argu- 
ment for  a  speedy  and  effectual  reform.  That 
government  is  attacked  is  a  reason  for  making  the 
foundations  of  government  broader,  and  deeper,  and 
more  solid.  That  property  is  attacked  is  a  reason  for 
binding  together  all  proprietors  in  the  firmest  union. 
That  the  agitation  of  the  question  of  Reform  has 
enabled  worthless  demagogues  to  propagate  their 
notions  with  some  success  is  a  reason  for  speedily 
settling  the  question  in  the  only  way  in  which  it  can 
be  settled.  It  is  difficult,  Sir,  to  conceive  any  spec- 
tacle more  alarming  than  that  which  presents  itself  to 
us,  when  we  look  at  the  two  extreme  parties  in  this 
country  ;  a  narrow  oligarchy  above  ;  an  infuriated  mul- 
titude below  ;  on  the  one  side  the  vices  engendered 
by  power  ;  on  the  other  side  the  vices  engendered  by 
distress  ;  one  party  blindly  averse  to  improvement ; 
the  other  party  blindly  clamouring  for  destruction  ; 
one  party  ascribing  to  political  abuses  the  sanctity  of 
property  ;  the  other  party  crying  out  against  property 
as  a  political  abuse.  Both  these  parties  are  alike 
ignorant  of  their  true  interest.  God  forbid  that  the 
State  should  ever  be  at  the  mercy  of  either,  or  should 
ever  experience  the  calamities  which  must  result 
from  a  collision  between  them  !  I  anticipate  no 
such  horrible  event.  For,  between  those  two  parties 
stands  a  third  party,  infinitely  more  powerful  than 
both  the  others  put  together,  attacked  by  both, 
vilified  by  both,  but  destined,  I  trust,  to  save  both 
from  the  fatal  effects  of  their  own  folly.  To  that 
party  I  have  never  ceased,  through  all  the  vicissitudes 
of  public  affairs,  to  look  with  confidence  and  with  a 
good  hope.  I  speak  of  that  great  party  which  zeal- 
ously and  steadily  supported  the  first  Reform  Bill, 
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and  which  will,  I  have  no  doubt,  support  the  second 
Reform  Bill,  with  equal  steadiness  and  equal  zeal. 
That  party  is  the  middle  class  of  England,  with  the 
flower  of  the  aristocracy  at  its  head,  and  the  flower 
of  the  working  classes  bringing  up  its  rear.  That 
great  party  has  taken  its  immovable  stand  between 
the  enemies  of  all  order  and  the  enemies  of  all  liberty. 
It  will  have  Reform  :  it  will  not  have  revolution  :  it 
will  destroy  political  abuses  :  it  will  not  suffer  the 
rights  of  property  to  be  assailed  :  it  will  preserve,  in 
spite  of  themselves,  those  who  are  assailing  it,  from 
the  right  and  from  the  left,  with  contradictory  accusa- 
tions :  it  will  be  a  daysman  between  them  :  it  will  lay 
its  hand  upon  them  both  :  it  will  not  suffer  them  to 
tear  each  other  in  pieces.  While  that  great  party 
continues  unbroken,  as  it  now  is  unbroken,  I  shall 
not  relinquish  the  hope  that  this  great  contest  may 
be  conducted,  by  lawful  means,  to  a  happy  termina- 
tion. But,  of  this  I  am  assured,  that  by  means, 
lawful  or  unlawful,  to  a  termination,  happy  or  un- 
happy, this  contest  must  speedily  come.  All  that  I 
know  of  the  history  of  past  times,  all  the  observations 
that  I  have  been  able  to  make  on  the  present  state 
of  the  country,  have  convinced  me  that  the  time  has 
arrived  when  a  great  concession  must  be  made  to  the 
democracy  of  England  ;  that  the  question,  whether 
the  change  be  in  itself  good  or  bad,  has  become  a 
question  of  secondary  importance  ;  that  good  or  bad, 
the  thing  must  be  done  ;  that  a  law  as  strong  as  the 
laws  of  attraction  and  motion  has  decreed  it. 

I  well  know  that  history,  when  we  look  at  it  in 
small  portions,  may  be  so  construed  as  to  mean 
any  thing,  that  it  may  be  interpreted  in  as  many 
ways  as  a  Delphic  oracle.  "  The  French  Revolu- 
tion," says  one  expositor,  "  was  the  effect  of  conces- 
sion." "  Not  so,"  cries  another  :  "  the  French  Revo- 
lution was  produced  by  the  obstinacy  of  an  arbitrary 


490  Parliamentary  Eeform 

government"  "If  the  French  nobles,"  says  the  first, 
"  had  refused  to  sit  with  the  Third  Estate,  they  would 
never  have  been  driven  from  their  country."  "  They 
would  never  have  been  driven  from  their  country," 
answers  the  other,  "  if  they  had  agreed  to  the  reforms 
proposed  by  M.  Turgot."  These  controversies  can 
never  be  brought  to  any  decisive  test,  or  to  any  satis- 
factory conclusion.  But,  as  I  believe  that  history, 
when  we  look  at  it  in  small  fragments,  proves  any 
thing,  or  nothing,  so  I  believe  that  it  is  full  of  useful 
and  precious  instruction  when  we  contemplate  it  in 
large  portions,  when  we  take  in,  at  one  view,  the 
whole  lifetime  of  great  societies.  I  believe  that  it  is 
possible  to  obtain  some  insight  into  the  law  which 
regulates  the  growth  of  communities,  and  some  know- 
ledge of  the  effects  which  that  growth  produces.  The 
history  of  England,  in  particular,  is  the  history  of  a 
government  constantly  giving  way,  sometimes  peace- 
ably, sometimes  after  a  violent  struggle,  but  constantly 
giving  way  before  a  nation  which  has  been  constantly 
advancing.  The  forest  laws,  the  laws  of  villenage, 
the  oppressive  power  of  the  Roman  Catholic  Church, 
the  power,  scarcely  less  oppressive,  which,  during 
some  time  after  the  Reformation,  was  exercised  by 
the  Protestant  Establishment,  the  prerogatives  of  the 
Crown,  the  censorship  of  the  Press,  successively 
yielded.  The  abuses  of  the  representative  system  are 
now  yielding  to  the  same  irresistible  force.  It  was 
impossible  for  the  Stuarts,  and  it  would  have  been 
impossible  for  them  if  they  had  possessed  all  the  energy 
of  Richelieu,  and  all  the  craft  of  Mazarin,  to  govern 
England  as  England  had  been  governed  by  the 
Tudors.  It  was  impossible  for  the  princes  of  the 
House  of  Hanover  to  govern  England  as  England 
had  been  governed  by  the  Stuarts.  And  so  it  is  im- 
possible that  England  should  be  any  longer  governed 
as  it  was  governed  under  the  four  first  princes  of  the 
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House  of  Hanover.  I  say  impossible.  I  believe  that 
over  the  great  changes  of  the  moral  world  we  possess 
as  little  power  as  over  the  great  changes  of  the  phy- 
sical world.  We  can  no  more  prevent  time  from 
changing  the  distribution  of  property  and  of  intelli- 
gence, we  can  no  more  prevent  property  and  intelli- 
gence from  aspiring  to  political  power,  than  we  can 
change  the  courses  of  the  seasons  and  of  the  tides.  In 
peace  or  in  tumult,  by  means  of  old  institutions,  where 
those  institutions  are  flexible,  over  the  ruins  of 
old  institutions,  where  those  institutions  oppose  an 
unbending  resistance,  the  great  march  of  society 
proceeds,  and  must  proceed.  The  feeble  efforts  of 
individuals  to  bear  back  are  lost  and  swept  away  in 
the  mighty  rush  with  which  the  species  goes  onward. 
Those  who  appear  to  lead  the  movement  are,  in  fact, 
only  whirled  along  before  it ;  those  who  attempt  to 
resist  it,  are  beaten  down  and  crushed  beneath  it. 

It  is  because  rulers  do  not  pay  sufficient  attention 
to  the  stages  of  this  great  movement,  because  they 
underrate  its  force,  because  they  are  ignorant  of  its 
law,  that  so  many  violent  and  fearful  revolutions 
have  changed  the  face  of  society.  We  have  heard  it 
said  a  hundred  times  during  these  discussions,  we  have 
heard  it  said  repeatedly  in  the  course  of  this  very 
debate,  that  the  people  of  England  are  more  free  than 
ever  they  were,  that  the  Government  is  more  demo- 
cratic than  ever  it  was ;  and  this  is  urged  as  an  argu- 
ment against  Reform.  I  admit  the  fact ;  but  I  deny 
the  inference.  It  is  a  principle  never  to  be  forgotten,  in 
discussions  like  this,  that  it  is  not  by  absolute,  but  by 
relative  misgovernment  that  nations  are  roused  to 
madness.  It  is  not  sufficient  to  look  merely  at  the 
form  of  government.  We  must  look  also  to  the  state 
of  the  public  mind.  The  worst  tyrant  that  ever  had 
his  neck  wrung  in  modern  Europe  might  have  passed 
for   a   paragon  of  clemency  in  Persia  or   Morocco. 
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Our  Indian  subjects  submit  patiently  to  a  monopoly 
of  salt.  We  tried  a  stamp  duty,  a  duty  so  light  as  to 
be  scarcely  perceptible,  on  the  fierce  breed  of  the  old 
Puritans  ;  and  we  lost  an  empire.  The  Government 
of  Lewis  the  Sixteenth  was  certainly  a  much  better 
and  milder  Government  than  that  of  Lewis  the  Four- 
teenth ;  yet  Lewis  the  Fourteenth  was  admired,  and 
even  loved,  by  his  people.  Lewis  the  Sixteenth  died 
on  the  scaffold.  Why  ?  Because,  though  the  Govern- 
ment had  made  many  steps  in  the  career  of  improve- 
ment, it  had  not  advanced  so  rapidly  as  the  nation. 
Look  at  our  own  history.  The  liberties  of  the  people 
were  at  least  as  much  respected  by  Charles  the  First 
as  by  Henry  the  Eighth,  by  James  the  Second  as  by 
Edward  the  Sixth.  But  did  this  save  the  crown  of 
James  the  Second  ?  Did  this  save  the  head  of  Charles 
the  First  ?  Every  person  who  knows  the  history  of 
our  civil  dissensions  knows  that  all  those  arguments 
which  are  now  employed  by  the  opponents  of  the 
Reform  Bill  might  have  been  employed,  and  were 
actually  employed,  by  the  unfortunate  Stuarts.  The 
reasoning  of  Charles,  and  of  all  his  apologists,  runs 
thus  : — "  What  new  grievance  does  the  nation  suffer  ? 
What  has  the  King  done  more  than  what  Henry  did  ? 
more  than  what  Elizabeth  did  ?  Did  the  people  ever 
enjoy  more  freedom  than  at  present  ?  Did  they  ever 
enjoy  so  much  freedom  ?  "  But  what  would  a  wise  and 
honest  counsellor,  if  Charles  had  been  so  happy  as  to 
possess  such  a  counsellor,  have  replied  to  arguments 
like  these  ?  He  would  have  said,  "  Sir,  I  acknowledge 
that  the  people  were  never  more  free  than  under  your 
government.  I  acknowledge  that  those  who  talk  of 
restoring  the  old  Constitution  of  England  use  an 
improper  expression.  I  acknowledge  that  there  has 
been  a  constant  improvement  during  those  very  years 
during  which  many  persons  imagine  that  there  has 
been  a  constant  deterioration.     But,  though  there  has 
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been  no  change  in  the  government  for  the  worse, 
there  has  been  a  change  in  the  public  mind  which 
produces  exactly  the  same  effect  which   would  be 
produced  by  a  change  in   the  government  for  the 
worse.     Perhaps  this  change  in  the  public  mind  is  to 
be  regretted.     But  no  matter  ;  you  cannot  reverse  it. 
You  cannot  undo  all  that  eighty  eventful  years  have 
done.    You  cannot  transform  the  Englishman  of  1640 
into  the  Englishman  of  1560.     It  may  be  that  the 
simple  loyalty  of  our  fathers  was  preferable  to  that 
inquiring,  censuring,  resisting   spirit   which   is    now 
abroad.     It  may  be  that  the  times  when  men  paid 
their  benevolences  cheerfully  were  better  times  than 
these,  when  a  gentleman  goes  before  the  Exchequer 
Chamber  to  resist  an  assessment  of  twenty  shillings. 
And  so  it  may  be  that  infancy  is  a  happier  time  than 
manhood,  and  manhood  than  old  age.     But  God  has 
decreed  that  old  age  shall  succeed  to  manhood,  and 
manhood  to  infancy.      Even  so  have  societies  their 
law  of  growth.     As  their  strength  becomes  greater, 
as  their  experience  becomes  more  extensive,  you  can 
no  longer  confine  them  vv^ithin  the  swaddling  bands, 
or  lull  them    in    the   cradles,  or   amuse   them   with 
the  rattles,  or  terrify  them  with  the  bugbears  of  their 
infancy.     I  do  not  say  that  they  are  better  or  happier 
than  they  were  ;  but  this  I  say,  that  they  are  different 
from  what  they  were,  that  you  cannot  again  make  them 
what  they  were,  and  that  you  cannot  safely  treat  them 
as  if  they  continued  to  be  what  they  were."     This 
was  the  advice  which   a  wise   and   honest  Minister 
would  have  given  to  Charles  the  First.     These  were 
the  principles  on  which  that  unhappy  prince  should 
have  acted.     But  no.      He  would  govern,   I  do  not 
say  ill,  I  do  not  say  tyrannically  ;    I  say  only  this  ; 
he  would  govern  the  men  of  the  seventeenth  century 
as  if  they  had  been  the  men  of  the  sixteenth  century  ; 
and  therefore  it  was,  that  all  his  talents  and  all  his 
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virtues  did  not  save  him  from  unpopularity,  from 
civil  war,  from  a  prison,  from  a  bar,  from  a  scaffold. 
These  things  are  written  for  our  instruction.  Another 
great  intellectual  revolution  has  taken  place  ;  our  lot 
has  been  cast  on  a  time  analogous,  in  many  respects, 
to  the  time  which  immediately  preceded  the  meeting 
of  the  Long  Parliament.  There  is  a  change  in  society. 
There  must  be  a  corresponding  change  in  the  govern- 
ment. We  are  not,  we  cannot,  in  the  nature  of  things, 
be,  what  our  fathers  were.  We  are  no  more  like  the 
men  of  the  American  war,  or  the  men  of  the  gagging 
bills,  than  the  men  who  cried  "  Privilege  "  round  the 
coach  of  Charles  the  First,  were  like  the  men  who 
changed  their  religion  once  a  year  at  the  bidding  of 
Henry  the  Eighth.  That  there  is  such  a  change,  I  can 
no  more  doubt  than  I  can  doubt  that  we  have  more 
power  looms,  more  steam  engines,  more  gas  lights, 
than  our  ancestors.  That  there  is  such  a  change,  the 
Minister  will  surely  find  who  shall  attempt  to  fit  the 
yoke  of  Mr.  Pitt  to  the  necks  of  the  Englishmen  of 
the  nineteenth  century.  What  then  can  you  do  to 
bring  back  those  times  when  the  constitution  of  this 
House  was  an  object  of  veneration  to  the  people? 
Even  as  much  as  Strafford  and  Laud  could  do  to 
bring  back  the  days  of  the  Tudors  ;  as  much  as  Bon- 
ner and  Gardiner  could  do  to  bring  back  the  days  of 
Hildebrand  ;  as  much  as  Villele  and  Polignac  could 
do  to  bring  back  the  days  of  Lewis  the  Fourteenth. 
You  may  make  the  change  tedious  ;  you  may  make 
it  violent ;  you  may — God  in  his  mercy  forbid  ! — you 
may  make  it  bloody  ;  but  avert  it  you  cannot.  Agita- 
tions of  the  public  mind,  so  deep  and  so  long  con- 
tinued as  those  which  we  have  witnessed,  do  not  end 
in  nothing.  In  peace  or  in  convulsion,  by  the  law, 
or  in_s2ite  of  the  law,  through  the  Parliament,  or 
over  tHe  Parliament,  Reform  must  be  carried.  There- 
fore be  content  to  guide  that  movement  which  you 
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cannot  stop.  Fling  wide  the  gates  to  that  force  which 
else  will  enter  through  the  breach.  Then  will  it  still 
be,  as  it  has  hitherto  been,  the  peculiar  glory  of  our 
Constitution  that,  though  not  exempt  from  the  decay 
which  is  wrought  by  the  vicissitudes  of  fortune,  and 
the  lapse  of  time,  in  all  the  proudest  works  of  human 
power  and  wisdom,  it  yet  contains  within  it  the 
means  of  self-reparation.  Then  will  England  add  to 
her  manifold  titles  of  glory  this,  the  noblest  and  the 
purest  of  all  ;  that  every  blessing  which  other  nations 
have  been  forced  to  seek,  and  have  too  often  sought 
in  vain,  by  means  of  violent  and  bloody  revolutions, 
she  will  have  attained  by  a  peaceful  and  a  lawful 
Reform.  '''"    " 
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A   SPEECH 

DELIVERED   IN 

The  House  of  Commons  on  the  27TH  of  February, 

1832. 


On  Monday,  the  twenty-seventh  of  February,  1832,  the 
House  took  into  consideration  the  report  of  the  Com- 
mittee on  Mr.  Warburton's  Anatomy  Bill.  Mr.  Henry 
Hunt  attacked  that  Bill  with  great  asperity.  In  reply  to 
him  the  following  Speech  was  made. 

Sir,  I  cannot,  even  at  this  late  hour  of  the  night, 
refrain  from  saying  two  or  three  words.  Most  of  the 
observations  of  the  honourable  Member  for  Preston  I 
pass  by,  as  undeserving  of  any  answer  before  an 
audience  like  this.  But  on  one  part  of  his  speech  I 
must  make  a  few  remarks.  We  are,  he  says,  making 
a  law  to  benefit  the  rich,  at  the  expense  of  the  poor. 
Sir,  the  fact  is  the  direct  reverse.  This  is  a  bill  which 
tends  especially  to  the  benefit  of  the  poor.  What 
are  the  evils  against  which  we  are  attempting  to 
make  provision  ?  Two  especially  ;  that  is  to  say, 
the  practice  of  Burking,  and  bad  surgery.  Now  to 
both  these  the  poor  alone  are  exposed.  What  man, 
in  our  rank  of  life,  runs  the  smallest  risk  of  being 
Burked  ?  That  a  man  has  property,  that  he  has 
connections,  that  he  is  likely  to  be  missed  and  sought 
for,  are  circumstances  which  secure  him  against  the 
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Burker.       It    is   curious    to    observe   the    difference 
between  murders  of  this  kind   and    other    murders. 
An  ordinary  murderer  hides  the  body,  and  disposes 
of  the  property.     Bishop  and  Williams  dig  holes  and 
bury  the  property,  and  expose  the  body  to  sale.     The 
more  wretched,  the  more  lonely,  any  human  being 
may    be,   the   more   desirable   prey   is   he   to   these 
wretches.     It  is  the  man,  the  mere  naked  man,  that 
they  pursue.     Again,  as  to  bad  surgery  ;  this  is,  of 
all  evils,  the  evil  by  which  the  rich  suffer  least,  and 
the  poor  most.     If  we  could  do  all  that  in  the  opinion 
of  the  Member  for  Preston  ought  to  be  done,  if  we 
could  prevent  disinterment,  if  we  could  prevent  dis- 
section, if  we   could   destroy  the  English  school  of 
anatomy,  if  we  could  force  every  student  of  medical 
science  to  go  to  the  expense  of  a  foreign  education, 
on  whom  would  the  bad  consequences  fall  ?     On  the 
rich  ?     Not  at  all.     As  long  as  there  is  in  France,  in 
Italy,  in  Germany,  a  single  surgeon  of  eminent  skill, 
a   single  surgeon  who   is,  to  use  the  phrase  of  the 
Member   for   Preston,    addicted   to   dissection,    that 
surgeon  will  be  in  attendance  whenever  an  English 
nobleman  is  to  be  cut  for  the   stone.     The   higher 
orders  in  England  will  always  be  able  to  procure  the 
best   medical  assistance.     Who   suffers   by  the   bad 
state    of    the    Russian    school    of    surgery  ?      The 
Emperor   Nicholas?      By   no    means.      The   whole 
evil  falls  on   the  peasantry.     If  the  education   of  a 
surgeon  should  become  very  expensive,  if  the  fees  of 
surgeons  should  consequently  rise,  if  the  supply  of 
regular  surgeons  should  diminish,  the  sufferers  would 
be,  not  the  rich,  but  the  poor  in  our  country  villages, 
who  would  again  be  left  to  mountebanks,  and  barbers, 
and  old  women,  and  charms,  and  quack  medicines. 
The   honourable  gentleman  talks  of  sacrificing  the 
interests  of  humanity  to  the  interests  of  science,  as  if 
this  were  a  question  about  the  squaring  of  the  circle, 
VOL.  XI  K  K 
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or  the  transit  of  Venus.  This  is  not  a  mere  question 
of  science  :  it  is  not  the  unprofitable  exercise  of  an 
ingenious  mind  :  it  is  a  question  between  health  and 
sickness,  between  ease  and  torment,  between  life  and 
death.  Does  the  honourable  gentleman  know  from 
what  cruel  sufferings  the  improvement  of  surgical 
science  has  rescued  our  species  ?  I  will  tell  him  one 
story,  the  first  that  comes  into  my  head.  He  may 
have  heard  of  Leopold,  Duke  of  Austria,  the  same 
who  imprisoned  our  Richard  Coeur-de-Lion.  Leo- 
pold's horse  fell  under  him,  and  crushed  his  leg.  The 
surgeons  said  that  the  limb  must  be  amputated  ;  but 
none  of  them  knew  how  to  amputate  it.  Leopold, 
in  his  agony,  laid  a  hatchet  on  his  thigh,  and  ordered 
his  servant  to  strike  with  a  mallet.  The  leg  was  cut 
off,  and  the  Duke  died  of  the  gush  of  blood.  Such 
was  the  end  of  that  powerful  prince.  Why,  there  is 
not  now  a  bricklayer  who  falls  from  a  ladder  in 
England,  who  cannot  obtain  surgical  assistance, 
infinitely  superior  to  that  which  the  sovereign  of 
Austria  could  command  in  the  twelfth  century.  I 
think  this  is  a  bill  which  tends  to  the  good  of  the 
people,  and  which  tends  especially  to  the  good  of 
the  poor.  Therefore  I  support  it.  If  it  is  unpopular, 
I  am  sorry  for  it.  But  I  shall  cheerfully  take  my  share 
of  its  unpopularity.  For  such,  I  am  convinced,  ought 
to  be  the  conduct  of  one  whose  object  it  is  not  to 
flatter  the  people,  but  to  serve  them. 
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A   SPEECH 


DELIVERED    IN 


A  Committee  of  the  House  of  Commons  on  the 
28th  of  February,  1832. 


On  Tuesday,  the  twenty-eighth  of  February,  1832,  in  the 
Committee  on  the  Bill  to  amend  the  representation  of 
the  people  in  England  and  Wales,  the  question  was  put, 
"That  the  Tower  Hamlets,  Middlesex,  stand  part  of 
Schedule  C."  The  opponents  of  the  Bill  mustered  their 
whole  strength  on  this  occasion,  and  were  joined  by 
some  Members  who  had  voted  with  the  Government  on 
the  second  reading.  The  question  was  carried,  however, 
by  316  votes  to  236.  The  following  Speech  was  made 
in  reply  to  the  Marquess  of  Chandos  and  Sir  Edward 
Sugden,  who,  on  very  different  grounds,  objected  to  any 
increase  in  the  number  of  metropolitan  members. 

Mr.  Bernal, 

I  HAVE  spoken  so  often  on  the  question  of 
Parliamentary  Reform,  that  I  am  very  unvi^illing  to 
occupy  the  time  of  the  Committee.  But  the  im- 
portance of  the  amendment  proposed  by  the  noble 
Marquess,  and  the  peculiar  circumstances  in  which 
we  are  placed  to-night,  make  me  so  anxious  that  I 
cannot  remain  silent. 

In  this  debate,  as  in  every  other  debate,  our  first 
object   should    be   to   ascertain    on    which    side   the 
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burden  of  the  proof  lies.  Now,  it  seems  to  me  quite 
clear  that  the  burden  of  the  proof  lies  on  those  who 
support  the  amendment.  I  am  entitled  to  take  it 
for  granted  that  it  is  right  and  wise  to  give  represen- 
tatives to  some  wealthy  and  populous  places  which 
have  hitherto  been  unrepresented.  To  this  extent, 
at  least,  we  all,  with  scarcely  an  exception,  now 
profess  ourselves  Reformers.  There  is,  indeed,  a 
great  party  which  still  objects  to  the  disfranchising 
even  of  the  smallest  borough.  But  all  the  most  dis- 
tinguished chiefs  of  that  party  have,  here  and  else- 
where, admitted  that  the  elective  franchise  ought  to 
be  given  to  some  great  towns  which  have  risen  into 
importance  since  our  representative  system  took  its 
present  form.  If  this  be  so,  on  what  ground  can  it 
be  contended  that  these  metropolitan  districts  ought 
not  to  be  represented  ?  Are  they  inferior  in  impor- 
tance to  the  other  places  to  which  we  are  all  prepared 
to  give  members  ?  I  use  the  word  importance  with 
perfect  confidence  :  for,  though  in  our  recent  debates 
there  has  been  some  dispute  as  to  the  standard  by 
which  the  importance  of  towns  is  to  be  measured, 
there  is  no  room  for  dispute  here.  Here,  take  what 
standard  you  will,  the  result  will  be  the  same.  Take 
population  :  take  the  rental  :  take  the  number  of  ten 
pound  houses  :  take  the  amount  of  the  assessed 
taxes :  take  any  test  in  short :  take  any  number  of 
tests,  and  combine  those  tests  in  any  of  the  ingenious 
ways  which  men  of  science  have  suggested  :  multiply  : 
divide  :  subtract :  add  :  try  squares  or  cubes :  try 
square  roots  or  cube  roots  :  you  will  never  be  able 
to  find  a  pretext  for  excluding  these  districts  from 
Schedule  C.  If,  then,  it  be  acknowledged  that  the 
franchise  ought  to  be  given  to  important  places  which 
are  at  present  unrepresented,  and  if  it  be  acknowledged 
that  these  districts  are  in  importance  not  inferior  to 
any  place  which  is  at  present  unrepresented,  you  are 
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bound  to  give  us  strong  reasons  for  withholding  the 
franchise  from  these  districts. 

The  honourable  and  learned  gentleman  ^  has 
tried  to  give  such  reasons  :  and,  in  doing  so,  he  has 
completely  refuted  the  whole  speech  of  the  noble 
Marquess,  with  whom  he  means  to  divide.^  The  truth 
is  that  the  noble  Marquess  and  the  honourable  and 
learned  gentleman,  though  they  agree  in  their  votes,  do 
not  at  all  agree  in  their  forebodings  or  in  their  ulterior 
intentions.  The  honourable  and  learned  gentleman 
thinks  it  dangerous  to  increase  the  number  of  metro- 
politan voters.  The  noble  Lord  is  perfectly  willing 
to  increase  the  number  of  metropolitan  voters,  and 
objects  only  to  any  increase  in  the  number  of  metro- 
politan members.  "  Will  you,"  says  the  honourable 
and  learned  gentleman,  "  be  so  rash,  so  insane,  as  to 
create  constituent  bodies  of  twenty  or  thirty  thousand 
electors  ?  "  "  Yes,"  says  the  noble  Marquess,  "  and 
much  more  than  that.  I  will  create  constituent 
bodies  of  forty  thousand,  sixty  thousand,  a  hundred 
thousand.  I  will  add  Marylebone  to  Westminster. 
I  will  add  Lambeth  to  Southwark.  I  will  add 
Finsbury  and  the  Tower  Hamlets  to  the  City."  The 
noble  Marquess,  it  is  clear,  is  not  afraid  of  the  ex- 
citement which  may  be  produced  by  the  polling  of 
immense  multitudes.  Of  what  then  is  he  afraid  ? 
Simply  of  eight  members  :  nay,  of  six  members  :  for 
he  is  willing,  he  tells  us,  to  add  two  members  to  the 
two  who  already  sit  for  Middlesex,  and  who  may 
be  considered  as  metropolitan  members.  Are  six 
members,  then,  so  formidable  ?  I  could  mention  a 
single  peer  who  now  sends  more  than  six  members 
to  the  House.  But,  says  the  noble  Marquess,  the 
members  for  the  metropolitan  districts  will  be  called 
to  a  strict  account  by  their  constituents  :  they  will 
be  mere  delegates  :  they  will  be  forced  to  speak,  not 
'  Sir  E.  Sugden.  ■'  The  Marquess  of  Chandos. 


502  Parliamentary  lieform 

their  own  sense,  but  the  sense  of  the  capital.  I  will 
answer  for  it,  Sir,  that  they  will  not  be  called  to  a 
stricter  account  than  those  gentlemen  who  are  nomi- 
nated by  some  great  proprietors  of  boroughs.  Is  it 
not  notorious  that  those  who  represent  it  as  in  the 
highest  degree  pernicious  and  degrading  that  a  public 
man  should  be  called  to  account  by  a  great  city 
which  has  entrusted  its  dearest  interests  to  his  care, 
do  nevertheless  think  that  he  is  bound  by  the  most 
sacred  ties  of  honour  to  vote  according  to  the  wishes 
of  his  patron  or  to  apply  for  the  Chiltern  Hundreds  ? 
It  is  a  bad  thing,  I  fully  admit,  that  a  Member  of 
Parliament  should  be  a  mere  delegate.  But  it  is  not 
worse  that  he  should  be  the  delegate  of  a  hundred 
thousand  people  than  of  one  too  powerful  individual. 
What  a  perverse,  what  an  inconsistent  spirit  is  this  ;  too 
proud  to  bend  to  the  wishes  of  a  nation,  yet  ready  to 
lick  the  dust  at  the  feet  of  a  patron  !  And  how  is  it 
proved  that  a  member  for  Lambeth  or  Finsbury  will 
be  under  a  more  servile  awe  of  his  constituents  than  a 
member  for  Leicester,  or  a  member  for  Leicestershire, 
or  a  member  for  the  University  of  Oxford  ?  Is  it 
not  perfectly  notorious  that  many  members  voted, 
year  after  year,  against  Catholic  Emancipation,  simply 
because  they  knew  that,  if  they  voted  otherwise,  they 
would  lose  their  seats  ?  No  doubt  this  is  an  evil. 
But  it  is  an  evil  which  will  exist  in  some  form  or 
other  as  long  as  human  nature  is  the  same,  as  long 
as  there  are  men  so  lowminded  as  to  prefer  the 
gratification  of  a  vulgar  ambition  to  the  approbation 
of  their  conscience  and  the  welfare  of  their  country. 
Construct  your  representative  system  as  you  will, 
these  men  will  always  be  sycophants.  If  you  give 
power  to  Marylebone,  they  will  fawn  on  the  house- 
holders of  Marylebone.  If  you  leave  power  to  Gatton, 
they  will  fawn  on  the  proprietor  of  Gatton.  I  can 
see  no  reason  for  believing  that  their  baseness  will  be 
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more   mischievous  in  the  former  case   than    in   the 
latter. 

But,  it  is  said,  the  power  of  this  huge  capital  is 
even  now  dangerously  great ;  and  will  you  increase 
that  power  ?  Now,  Sir,  I  am  far  from  denying  that 
the  power  of  London  is,  in  some  sense,  dangerously 
great ;  but  I  altogether  deny  that  the  danger  will  be 
increased  by  this  bill.  It  has  always  been  found  that 
a  hundred  thousand  people  congregated  close  to  the 
seat  of  government  exercise  a  greater  influence  on 
public  affairs  than  five  hundred  thousand  dispersed 
over  a  remote  province.  But  this  influence  is  not 
proportioned  to  the  number  of  representatives  chosen 
by  the  capital.  This  influence  is  felt  at  present, 
though  the  greater  part  of  the  capital  is  un- 
represented. This  influence  is  felt  in  countries  where 
there  is  no  representative  system  at  all.  Indeed,  this 
influence  is  nowhere  so  great  as  under  despotic 
governments.  I  need  not  remind  the  Committee 
that  the  Caesars,  while  ruling  by  the  sword,  while 
putting  to  death  without  a  trial  every  senator,  every 
magistrate,  who  incurred  their  displeasure,  yet  found 
it  necessary  to  keep  the  populace  of  the  imperial  city 
in  good  humour  by  distributions  of  corn  and  shows 
of  wild  beasts.  Every  country,  from  Britain  to 
Egypt,  was  squeezed  for  the  means  of  filling  the 
granaries  and  adorning  the  theatres  of  Rome.  On 
more  than  one  occasion,  long  after  the  Cortes  of 
Castile  had  become  a  mere  name,  the  rabble  of 
Madrid  assembled  before  the  royal  palace,  forced 
their  King,  their  absolute  King,  to  appear  in  the 
balcony,  and  exacted  from  him  a  promise  that  he 
would  dismiss  an  obnoxious  minister.  It  was  in 
this  way  that  Charles  the  Second  was  forced  to  part 
with  Oropesa,  and  that  Charles  the  Third  was  forced 
to  part  with  Squillaci.  If  there  is  any  country  in  the 
world  where  pure  despotism  exists,  that  country  is 
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Turkey  ;  and  yet  there  is  no  country  in  the  world 
where  the  inhabitants  of  the  capital  are  so  much 
dreaded  by  the  Government.  The  Sultan,  who 
stands  in  awe  of  nothing  else,  stands  in  awe  of  the 
turbulent  populace,  which  may,  at  any  moment, 
besiege  him  in  his  SeragHo.  As  soon  as  Con- 
stantinople is  up,  every  thing  is  conceded.  The  un- 
popular edict  is  recalled.  The  unpopular  vizier  is 
beheaded.  This  sort  of  power  has  nothing  to  do 
with  representation.  It  depends  on  physical  force 
and  on  vicinity.  You  do  not  propose  to  take  this 
sort  of  power  away  from  London.  Indeed,  you 
cannot  take  it  away.  Nothing  can  take  it  away  but 
an  earthquake  more  terrible  than  that  of  Lisbon,  or 
a  fire  more  destructive  than  that  of  1666.  Law  can 
do  nothing  against  this  description  of  power  ;  for  it 
is  a  power  which  is  formidable  only  when  law  has 
ceased  to  exist.  While  the  reign  of  law  continues, 
eight  votes  in  a  House  of  six  hundred  and  fifty-eight 
Members  will  hardly  do  much  harm.  When  the 
reign  of  law  is  at  an  end,  and  the  reign  of  violence 
commences,  the  importance  of  a  million  and  a  half 
of  people,  all  collected  within  a  walk  of  the  Palace,  of 
the  Parliament  House,  of  the  Bank,  of  the  Courts  of 
Justice,  will  not  be  measured  by  eight  or  by  eighty 
votes.  See,  then,  what  you  are  doing.  That  power 
which  is  not  dangerous  you  refuse  to  London.  That 
power  which  is  dangerous  you  leave  undiminished  ; 
nay,  you  make  it  more  dangerous  still.  For  by 
refusing  to  let  eight  or  nine  hundred  thousand  people 
express  their  opinions  and  wishes  in  a  legal  and  con- 
stitutional way,  you  increase  the  risk  of  disaffection 
and  of  tumult.  It  is  not  necessary  to  have  recourse 
to  the  speeches  or  writings  of  democrats  to  show  that 
a  represented  district  is  far  more  likely  to  be  tur- 
bulent than  an  unrepresented  district.  Mr.  Burke, 
surely  not  a  rash   innovator,  not   a   flatterer   of  the 
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multitude,  described  long  ago  in  this  place  with 
admirable  eloquence  the  effect  produced  by  the  law 
which  gave  representative  institutions  to  the  rebel- 
lious mountaineers  of  Wales.  That  law,  he  said,  had 
been  to  an  agitated  nation  what  the  twin  stars  cele- 
brated by  Horace  were  to  a  stormy  sea  :  the  wind 
had  fallen  ;  the  clouds  had  dispersed  ;  the  threaten- 
ing waves  had  sunk  to  rest.  I  have  mentioned  the 
commotions  of  Madrid  and  Constantinople.  Why  is 
it  that  the  population  of  unrepresented  London, 
though  physically  far  more  powerful  than  the  popu- 
lation of  Madrid  or  of  Constantinople,  has  been  far 
more  peaceable  ?  Why  have  we  never  seen  the 
inhabitants  of  the  metropolis  besiege  St.  James's,  or 
force  their  way  riotously  into  this  House  ?  Why, 
but  because  they  have  other  means  of  giving  vent  to 
their  feelings,  because  they  enjoy  the  liberty  of  un- 
licensed printing,  and  the  liberty  of  holding  public 
meetings.  Just  as  the  people  of  unrepresented 
London  are  more  orderly  than  the  people  of  Con- 
stantinople and  Madrid,  so  will  the  people  of  repre- 
sented London  be  more  orderly  than  the  people  of 
unrepresented  London. 

Surely,  Sir,  nothing  can  be  more  absurd  than  to 
withhold  legal  power  from  a  portion  of  the  community 
because  that  portion  of  the  community  possesses 
natural  power.  Yet  that  is  precisely  what  the  noble 
Marquess  would  have  us  do.  In  all  ages  a  chief 
cause  of  the  intestine  disorders  of  states  has  been  that 
the  natural  distribution  of  power  and  the  legal  dis- 
tribution of  power  have  not  corresponded  with  each 
other.  This  is  no  newly  discovered  truth.  It  was 
well  known  to  Aristotle  more  than  two  thousand 
years  ago.  It  is  illustrated  by  every  part  of  ancient 
and  of  modern  history,  and  eminently  by  the  history 
of  England  during  the  last  few  months.  Our  country 
has  been  in  serious  danger ;  and  why  ?     Because  a 
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I  representative  system,  framed  to  suit  the  England  of 
.  the  thirteenth  century,  did  not  suit  the  England  of 
the  nineteenth  century  ;  because  an  old  wall,  the  last 
relique  of  a  departed  city,  retained  the  privileges  of 
that  city,  while  great  towns,  celebrated  all  over  the 
world  for  wealth  and  intelligence,  had  no  more  share 
in  the  government  than  when  they  were  still  hamlets. 
The  object  of  this  bill  is  to  correct  those  monstrous 
disproportions,  and  to  bring  the  legal  order  of  society  / 
into  something  like  harmony  with  the  natural  order.  ^ 
What,  then,  can  be  more  inconsistent  with  the 
fundamental  principle  of  the  bill  than  to  exclude  any 
district  from  a  share  in  the  representation,  for  no 
reason  but  because  that  district  is,  and  must  always 
be,  one  of  great  importance.  This  bill  was  meant  to 
reconcile  and  unite.  Will  you  frame  it  in  such  a 
manner  that  it  must  inevitably  produce  irritation  and 
discord  ?  This  bill  was  meant  to  be  final  in  the  only 
rational  sense  of  the  word  final.  Will  you  frame  it 
in  such  a  way  that  it  must  inevitably  be  shortlived  ? 
Is  it  to  be  the  first  business  of  the  first  reformed 
House  of  Commons  to  pass  a  new  Reform  Bill  ? 
Gentlemen  opposite  have  often  predicted  that  the 
settlement  which  we  are  making  will  not  be  perma- 
nent ;  and  they  are  now  taking  the  surest  way  to 
accomplish  their  own  prediction.  I  agree  with  them 
1  in  disliking  change  merely  as  change.  I  would  bear 
with  many  things  which  are  indefensible  in  theory, 
nay  with  some  things  which  are  grievous  in  practice, 
rather  than  venture  on  a  change  in  the  composition 
of  Parliament.  But  when  such  a  change  is  neces- 
sary,— and  that  such  a  change  is  now  necessary  is 
admitted  by  men  of  all  parties, — then  I  hold  that  it 
ought  to  be  full  and  effectual.  A  great  crisis  may 
be  followed  by  the  complete  restoration  of  health. 
But  no  constitution  will  bear  perpetual  tampering. 
If  the  noble  Marquess's  amendment  should  unhappily 
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be  carried,  it  is  morally  certain  that  the  immense 
population  of  Finsbury,  of  Marylebone,  of  Lambeth, 
of  the  Tower  Hamlets,  will,  importunately  and 
clamorously,  demand  redress  from  the  reformed 
Parliament.  That  Parliament,  you  tell  us,  will  be 
much  more  democratically  inclined  than  the  Parlia- 
ments of  past  times.  If  so,  how  can  you  expect  that 
it  will  resist  the  urgent  demands  of  a  million  of 
people  close  to  its  door  ?  These  eight  seats  will  be 
given.  More  than  eight  seats  will  be  given.  The 
whole  question  of  Reform  will  be  opened  again  ;  and 
the  blame  will  rest  on  those  who  will,  by  mutilating 
this  great  law  in  an  essential  part,  cause  hundreds  of 
thousands  who  now  regard  it  as  a  boon  to  regard  it 
as  an  outrage. 

Sir,  our  word  is  pledged.  Let  us  remember  the 
solemn  promise  which  we  gave  to  the  nation  last 
October  at  a  perilous  conjuncture.  That  promise  was 
that  we  would  stand  firmly  by  the  principles  and  lead- 
ing provisions  of  the  Reform  Bill.  Our  sincerity  is 
u  now  brought  to  the  test.  One  of  the  leading  provi- 
'\  sions  of  the  bill  is  in  danger.  The  question  is,  not 
merely  whether  these  districts  shall  be  represented, 
but  whether  we  will  keep  the  faith  which  we  plighted 
to  our  countrymen.  Let  us  be  firm.  Let  us  make 
no  concession  to  those  who,  having  in  vain  tried  to 
throw  the  bill  out,  are  now  trying  to  fritter  it  away. 
An  attempt  has  been  made  to  induce  the  Irish 
members  to  vote  against  the  Government.  It  has 
been  hinted  that,  perhaps,  some  of  the  seats  taken 
from  the  metropolis  may  be  given  to  Ireland.  Our 
Irish  friends  will,  I  doubt  not,  remember  that  the 
very  persons  who  offer  this  bribe  exerted  themselves 
not  long  ago  to  raise  a  cry  against  the  proposition 
to  give  additional  members  to  Belfast,  Limerick, 
Waterford,  and  Galway.  The  truth  is  that  our 
enemies  wish  only  to  divide  us,  and  care  not  b}'  what 
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means.  One  day  they  try  to  excite  jealousy  among 
the  English  by  asserting  that  the  plan  of  the  Govern- 
ment is  too  favourable  to  Ireland.  Next  day  they 
try  to  bribe  the  Irish  to  desert  us,  by  promising  to 
give  something  to  Ireland  at  the  expense  of  Eng- 
land. Let  us  disappoint  these  cunning  men.  Let 
us,  from  whatever  part  of  the  United  Kingdom  we 
come,  be  true  to  each  other  and  to  the  good  cause. 
We  have  the  confidence  of  our  country.  We  have 
justly  earned  it.  For  God's  sake  let  us  not  throw  it 
away.  Other  occasions  may  arise  on  which  honest 
Reformers  may  fairly  take  different  sides.  But  to- 
night he  that  is  not  with  us  is  against  us. 
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A   SPEECH 


DELIVERED  IN 


The  House  of  Commons  on  the  6th  of  February, 

1833- 


On  the  twenty-ninth  of  January,  1833,  the  first  Parliament 
elected  under  the  Reform  Act  of  1832  met  at  Westminster. 
On  the  fifth  of  February,  King  William  the  Fourth  made 
a  speech  from  the  throne,  in  which  he  expressed  his  hope 
that  the  Houses  would  entrust  him  with  such  powers  as 
might  be  necessary  for  maintaining  order  in  Ireland  and 
for  preserving  and  strengthening  the  union  between  that 
country  and  Great  Britain.  An  Address,  assuring  His 
Majesty  of  the  concurrence  and  support  of  the  Com- 
mons, was  moved  by  Lord  OrmeHe  and  seconded  by  Mr. 
John  Marshall.  Mr.  O'Connell  opposed  the  Address,  and 
moved,  as  an  amendment,  that  the  House  should  resolve 
itself  into  a  Committee.  After  a  discussion  of  four  nights 
the  amendment  was  rejected  by  428  votes  to  40.  On 
the  second  night  of  the  debate  the  following  Speech 
was  made. 

Last  night,  Sir,  I  thought  that  it  would  not  be 
necessary  for  me  to  take  any  part  in  the  present 
debate  :  but  the  appeal  which  has  this  evening  been 
made  to  me  by  my  honourable  friend  the  Member  for 
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Lincoln  •  has  forced  me  to  rise.  I  will,  however,  post- 
pone the  kw  words  which  I  have  to  say  in  defence  of 
my  own  consistency,  till  I  have  expressed  my  opinion 
on  the  much  more  important  subject  which  is  before 
the  House. 

My  honourable  friend  tells  us  that  we  are  now  called 
upon  to  make  a  choice  between  two  modes  of  pacify- 
ing Ireland  ;  that  the  Government  recommends  coer- 
cion ;  that  the  honourable  and  learned  Member  for 
Dublin  ^  recommends  redress  ;  and  that  it  is  our  duty 
to  try  the  effect  of  redress  before  we  have  recourse  to 
coercion.  The  antithesis  is  framed  with  all  the  in- 
genuity which  is  characteristic  of  my  honourable 
friend's  style ;  but  I  cannot  help  thinking  that,  on 
this  occasion,  his  ingenuity  has  imposed  on  himself, 
and  that  he  has  not  sufficiently  considered  the  mean- 
ing of  the  pointed  phrase  which  he  used  with  so  much 
effect.  Redress  is  no  doubt  a  very  well-sounding 
word.  What  can  be  more  reasonable  than  to  ask  for 
redress  ?  What  more  unjust  than  to  refuse  redress  ? 
But  my  honourable  friend  will  perceive,  on  reflection, 
that,  though  he  and  the  honourable  and  learned 
Member  for  Dublin  agree  in  pronouncing  the  word 
redress,  they  agree  in  nothing  else.  They  utter  the 
same  sound  ;  but  they  attach  to  it  two  diametrically 
opposite  meanings.  The  honourable  and  learned 
Member  for  Dublin  means  by  redress  simply  the 
Repeal  of  the  Union.  Now,  to  the  Repeal  of  the 
Union  my  honourable  friend  the  Member  for  Lincoln 
is  decidedly  adverse.  When  we  get  at  his  real  mean- 
ing, we  find  that  he  is  just  as  unwilling  as  we  are  to 
give  the  redress  which  the  honourable  and  learned 
Member  for  Dublin  demands.  Only  a  small  minority 
of  the  House  will,  I  hope  and  believe,  vote  with  that 
honourable  and  learned  Member  ;  but  the  minority 
which  thinks  with  him  will  be  very  much  smaller. 

'  Mr.  Edward  Lytton  Bulwer.  *  Mr.  O'Connell. 
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We  have,  indeed,  been  told  by  some  gentlemen, 
who  are  not  themselves  repealers,  that  the  question 
of  Repeal  deserves  a  much  more  serious  consideration 
than  it  has  yet  received.  Repeal,  they  say,  is  an  ob- 
ject on  which  millions  have,  however  unwisely,  set 
their  hearts  :  and  men  who  speak  in  the  name  of 
millions  are  not  to  be  coughed  down  or  sneered 
down.  That  which  a  suffering  nation  regards,  rightly 
or  wrongly,  as  the  sole  cure  for  all  its  distempers, 
ought  not  to  be  treated  with  levity,  but  to  be  the  sub- 
ject of  full  and  solemn  debate.  All  this.  Sir,  is  most 
true  :  but  I  am  surprised  that  this  lecture  should  have 
been  read  to  us  who  sit  on  your  right.  It  would,  I 
apprehend,  have  been  with  more  propriety  addressed 
to  a  different  quarter.  Whose  fault  is  it  that  we  have 
not  yet  had,  and  that  there  is  no  prospect  of  our 
having,  this  full  and  solemn  debate?  Is  it  the  fault 
of  His  Majesty's  Ministers?  Have  not  they  framed 
the  Speech  which  their  Royal  Master  delivered  from 
the  throne,  in  such  a  manner  as  to  invite  the  grave 
and  searching  discussion  of  the  question  of  Repeal  ? 
And  has  not  the  invitation  been  declined  ?  Is  it 
not  fresh  in  our  recollection  that  the  honourable  and 
learned  Member  for  Dublin  spoke  two  hours,  perhaps 
three  hours, — nobody  keeps  accurate  account  of  time 
while  he  speaks, — but  two  or  three  hours  without  ven- 
turing to  join  issue  with  us  on  this  subject  ?  In  truth, 
he  suffered  judgment  to  go  against  him  by  default. 
We,  on  this  side  of  the  House,  did  our  best  to  provoke 
him  to  the  conflict.  We  called  on  him  to  maintain 
here  those  doctrines  which  he  had  proclaimed  else- 
where with  so  much  vehemence,  and,  I  am  sorry  to 
be  forced  to  add,  with  a  scurrility  unworthy  of  his 
parts  and  eloquence.  Never  was  a  challenge  more 
fairly  given  :  but  it  was  not  accepted.  The  great 
champion  of  Repeal  would  not  lift  our  glove.  He 
shrank  back  ;  he  skulked  away  ;  not,  assuredly,  from 
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distrust  of  his  powers,  which  have  never  been  more 
vigorously  exerted  than  in  this  debate,  but  evidently 
from  distrust  of  his  cause.  I  have  seldom  heard  so 
able  a  speech  as  his  :  I  certainly  never  heard  a  speech 
so  evasive.  From  the  beginning  to  the  end  he 
studiously  avoided  saying  a  single  word  tending  to 
raise  a  discussion  about  that  Repeal  which,  in  other 
places,  he  constantly  affirms  to  be  the  sole  panacea 
for  all  the  evils  by  which  his  country  is  afflicted. 
Nor  is  this  all.  Yesterday  night  he  placed  on  our 
order  book  not  less  than  fourteen  notices  ;  and  of 
those  notices  not  a  single  one  had  any  reference  to 
the  Union  between  Great  Britain  and  Ireland.  It  is 
therefore  evident  to  me,  not  only  that  the  honourable 
and  learned  gentleman  is  not  now  prepared  to  debate 
the  question  in  this  House,  but  that  he  has  no  inten- 
tion of  debating  it  in  this  House  at  all.  He  keeps  it, 
and  prudently  keeps  it,  for  audiences  of  a  very  dif- 
ferent kind.  I  am  therefore,  I  repeat,  surprised  to 
hear  the  Government  accused  of  avoiding  the  discus- 
sion of  this  subject.  Why  should  we  avoid  a  battle 
in  which  the  bold  and  skilful  captain  of  the  enemy 
evidently  knows  that  we  must  be  victorious  ? 

One  gentleman,  though  not  a  repealer,  has  begged 
us  not  to  declare  ourselves  decidedly  adverse  to 
Repeal  till  we  have  studied  the  petitions  which  are 
coming  in  from  Ireland.  Really,  Sir,  this  is  not  a 
subject  on  which  any  public  man  ought  to  be  now 
making  up  his  mind.  My  mind  is  made  up.  My 
reasons  are  such  as,  I  am  certain,  no  petition  from 
Ireland  will  confute.  Those  reasons  have  long  been 
ready  to  be  produced  ;  and,  since  we  are  accused  of 
flinching,  I  will  at  once  produce  them.  I  am  pre- 
pared to  show  that  the  Repeal  of  the  Union  would  not 
remove  the  political  and  social  evils  which  afflict 
Ireland,  nay,  that  it  would  aggravate  almost  every 
one  of  those  evils. 
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I  understand,  though  I  do  not  approve,  the  pro- 
ceedings of  poor  Wolfe  Tone  and  his  confederates. 
They  wished  to  make  a  complete  separation  between 
Great  Britain  and  Ireland.  They  wished  to  establish 
a  Hibernian  republic.  Their  plan  was  a  very  bad 
one ;  but,  to  do  them  justice,  it  was  perfectly  con- 
sistent ;  and  an  ingenious  man  might  defend  it  by 
some  plausible  arguments.  But  that  is  not  the  plan 
of  the  honourable  and  learned  Member  for  Dublin. 
He  assures  us  that  he  wishes  the  connection  between 
the  islands  to  be  perpetual.  He  is  for  a  complete 
separation  between  the  two  Parliaments ;  but  he  is 
for  indissoluble  union  between  the  two  Crowns. 
Nor  does  the  honourable  and  learned  gentleman 
mean,  by  an  union  between  the  Crowns,  such  an 
union  as  exists  between  the  Crown  of  this  kingdom 
and  the  Crown  of  Hanover.  For  I  need  not  say 
that,  though  the  same  person  is  King  of  Great  Britain 
and  of  Hanover,  there  is  no  more  political  connection 
between  Great  Britain  and  Hanover  than  between 
Great  Britain  and  Hesse  or  between  Great  Britain 
and  Bavaria.  Hanover  may  be  at  peace  with  a  state 
with  which  Great  Britain  is  at  war.  Nay,  Hano\er 
may,  as  a  member  of  the  Germanic  body,  send  a 
contingent  of  troops  to  cross  bayonets  with  the 
King's  English  footguards.  This  is  not  the  relation 
in  which  the  honourable  and  learned  gentleman  pro- 
poses that  Great  Britain  and  Ireland  should  stand  to 
each  other.  His  plan  is,  that  each  of  the  two  coun- 
tries shall  have  an  independent  legislature,  but  that 
both  shall  have  the  same  executive  government. 
Now,  is  it  possible  that  a  mind  so  acute  and  so  well 
informed  as  his  should  not  at  once  perceive  that  this 
plan  involves  an  absurdity,  a  downright  contradic- 
tion ?  Two  independent  legislatures  1  One  executive 
government !  How  can  the  thing  be  ?  No  doubt,  if 
the  legislative  power  were  quite  distinct  from   the 
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executive  power,  England  and  Ireland  might  as 
easily  have  two  legislatures  as  two  Chancellors  and 
two  Courts  of  King's  Bench.  But  though,  in  books 
written  by  theorists,  the  executive  power  and  the 
legislative  power  may  be  treated  as  things  quite 
distinct,  every  man  acquainted  with  the  real  working 
of  our  Constitution  knows  that  the  two  powers  are 
most  closely  connected,  nay,  intermingled  with  each 
other.  During  several  generations,  the  whole  ad- 
ministration of  affairs  has  been  conducted  in  con- 
formity with  the  sense  of  Parliament.  About  every 
exercise  of  the  prerogative  of  the  Crown  it  is  the 
privilege  of  Parliament  to  offer  advice  ;  and  that  ad- 
vice no  wise  king  will  ever  slight.  It  is  the  prero- 
gative of  the  Sovereign  to  choose  his  own  servants  ; 
but  it  is  impossible  for  him  to  maintain  them  in 
office  unless  Parliament  will  support  them.  It  is  the 
prerogative  of  the  Sovereign  to  treat  with  other 
princes ;  but  it  is  impossible  for  him  to  persist  in 
any  scheme  of  foreign  policy  which  is  disagreeable 
to  Parliament.  It  is  the  prerogative  of  the  Sovereign 
to  make  war  ;  but  he  cannot  raise  a  battalion  or  man 
a  frigate  without  the  help  of  Parliament.  The 
repealers  may  therefore  be  refuted  out  of  their  own 
mouths.  They  say  that  Great  Britain  and  Ireland 
ought  to  have  one  executive  power.  But  the  legis- 
lature has  a  most  important  share  of  the  executive 
power.  Therefore,  by  the  confession  of  the  repealers 
themselves.  Great  Britain  and  Ireland  ought  to  have 
one  legislature. 

Consider  for  one  moment  in  what  a  situation  the 
executive  government  will  be  placed  if  you  have  two 
independent  legislatures,  and  if  those  legislatures 
should  differ,  as  all  bodies  which  are  independent 
of  each  other  will  sometimes  differ.  Suppose  the 
case  of  a  commercial  treaty  which  is  unpopular 
in    England    and    popular   in    Ireland.       The    Irish 
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Parliament  expresses  its  approbation  of  the  terms, 
and  passes  a  vote  of  thanks  to  the  negotiator.  We 
at  Westminster  censure  the  terms  and  impeach  the 
negotiator.  Or  are  we  to  have  two  foreign  offices, 
one  in  Downing  Street  and  one  in  DubHn  Castle? 
Is  His  Majesty  to  send  to  every  court  in  Christen- 
dom two  diplomatic  agents,  to  thwart  each  other  and 
to  be  spies  upon  each  other  ?  It  is  inconceivable  but 
that,  in  a  very  few  years,  disputes  such  as  can  be 
terminated  only  by  arms  must  arise  between  com- 
munities so  absurdly  united  and  so  absurdly  dis- 
united. All  history  confirms  this  reasoning.  Super- 
ficial observers  have  fancied  that  they  had  found 
cases  on  the  other  side.  But  as  soon  as  you 
examine  those  cases  you  will  see  either  that  they 
bear  no  analogy  to  the  case  with  which  we  have  to 
deal,  or  that  they  corroborate  my  argument.  The 
case  of  Ireland  herself  has  been  cited.  Ireland,  it 
has  been  said,  had  an  independent  legislature  from 
1782  to  1800:  during  eighteen  years  there  were  two 
coequal  parliaments  under  one  Crown  ;  and  yet  there 
was  no  collision.  Sir,  the  reason  that  there  was  not 
perpetual  collision  was,  as  we  all  know,  that  the 
Irish  Parliament,  though  nominally  independent, 
was  generally  kept  in  real  dependence  by  means  of 
the  foulest  corruption  that  ever  existed  in  any 
assembly.  But  it  is  not  true  that  there  was  no 
collision.  Before  the  Irish  legislature  had  been  six 
years  independent,  a  collision  did  take  place,  a  col- 
lision such  as  might  well  have  produced  a  civil  war. 
In  the  year  1788,  George  the  Third  was  incapaci- 
tated by  illness  from  discharging  his  regal  functions. 
According  to  the  constitution,  the  duty  of  making 
provision  for  the  discharge  of  those  functions  de- 
volved on  the  Parliaments  of  Great  Britain  and  Ire- 
land. Between  the  government  of  Great  Britain  and 
the   government    of   Ireland   there  was,  during  the 

LL  2 


5i6    Kepeal  of  the  Union  with  Ireland 

interregnum,  no  connection  whatever.  The  Sovereign 
who  was  the  common  head  of  both  governments  had 
virtually  ceased  to  exist  :  and  the  two  legislatures 
were  no  more  to  each  other  than  this  House  and  the 
Chamber  of  Deputies  at  Paris.  What  followed? 
The  Parliament  of  Great  Britain  resolved  to  offer 
the  Regency  to  the  Prince  of  Wales  under  many 
important  restrictions.  The  Parliament  of  Ireland 
made  him  an  offer  of  the  Regency  without  any 
restrictions  whatever.  By  the  same  right  by  which 
the  Irish  Lords  and  Commons  made  that  offer,  they 
might,  if  Mr.  Pitt's  doctrine  be  the  constitutional 
doctrine,  as  I  believe  it  to  be,  have  made  the  Duke 
of  York  or  the  Duke  of  Leinster  Regent.  To  this 
Regent  they  might  have  given  all  the  prerogatives 
of  the  King.  Suppose, — no  extravagant  supposition, 
— that  George  the  Third  had  not  recovered,  that  the 
rest  of  his  long  life  had  been  passed  in  seclusion, 
Great  Britain  and  Ireland  would  then  have  been, 
during  thirty-two  years,  as  completely  separated  as 
Great  Britain  and  Spain.  There  would  have  been 
nothing  in  common  between  the  governments,  neither 
executive  power  nor  legislative  power.  It  is  plain, 
therefore,  that  a  total  separation  between  the  two 
islands  might,  in  the  natural  course  of  things,  and 
without  the  smallest  violation  of  the  constitution  on 
either  side,  be  the  effect  of  the  arrangement  recom- 
mended by  the  honourable  and  learned  gentleman, 
who  solemnly  declares  that  he  should  consider  such 
a  separation  as  the  greatest  of  calamities. 

No  doubt,  Sir,  in  several  continental  kingdoms 
there  have  been  two  legislatures,  and  indeed  more 
than  two  legislatures,  under  the  same  Crown.  But 
the  explanation  is  simple.  Those  legislatures  were 
of  no  real  weight  in  the  government.  Under  Lewis 
the  Fourteenth  Britanny  had  its  States  ;  Burgundy 
had  its  States ;    and  yet    there    was    no    collision 
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between  the  States  of  Britanny  and  the  States  of  Bur- 
gundy. But  why  ?  Because  neither  the  States  of 
Britanny  nor  the  States  of  Burgundy  imposed 
any  real  restraint  on  the  arbitrary  power  of  the 
monarch.  So,  in  the  dominions  of  the  House  of 
Hapsburg,  there  is  the  semblance  of  a  legislature  in 
Hungary  and  the  semblance  of  a  legislature  in  the 
Tyrol  :  but  all  the  real  power  is  with  the  Emperor. 
I  do  not  say  that  you  cannot  have  one  executive 
power  and  two  mock  parliaments,  two  parliaments 
which  merely  transact  parish  business,  two  parlia- 
ments which  exercise  no  more  influence  on  great 
affairs  of  state  than  the  vestry  of  St.  Pancras  or  the 
vestry  of  Marylebone.  What  I  do  say,  and  what 
common  sense  teaches,  and  what  all  history  teaches, 
is  this,  that  you  cannot  have  one  executive  power 
and  two  real  parliaments,  two  parliaments  possessing 
such  powers  as  the  parliament  of  this  country  has 
possessed  ever  since  the  Revolution,  two  parlia- 
ments to  the  deliberate  sense  of  which  the  Sovereign 
must  conform.  If  they  differ,  how  can  he  conform 
to  the  sense  of  both  ?  The  thing  is  as  plain  as  a 
proposition  in  Euclid. 

It  is  impossible  for  me  to  believe  that  considera- 
tions so  obvious  and  so  important  should  not  have 
occurred  to  the  honourable  and  learned  Member  for 
Dublin.  Doubtless  they  have  occurred  to  him  ;  and 
therefore  it  is  that  he  shrinks  from  arguing  the 
question  here.  Nay,  even  when  he  harangues  more 
credulous  assemblies  on  this  subject,  he  carefully 
avoids  precise  explanations  ;  and  the  hints  which 
sometimes  escape  him  are  not  easily  to  be  reconciled 
with  each  other.  On  one  occasion,  if  the  newspapers 
are  to  be  trusted,  he  declared  that  his  object  was  to 
establish  a  federal  union  between  Great  Britain  and 
Ireland.  A  local  parliament,  it  seems,  is  to  sit  at 
Dublin,  and  to  send  deputies  to  an  imperial  parliament 
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which  is  to  sit  at  Westminster.  The  honourable 
and  learned  gentleman  thinks,  I  suppose,  that  in  this 
way  he  evades  the  difficulties  which  I  have  pointed 
out.  But  he  deceives  himself.  If,  indeed,  his  local 
legislature  is  to  be  subject  to  his  imperial  legislature, 
if  his  local  legislature  is  to  be  merely  what  the 
Assembly  of  Antigua  or  Barbadoes  is,  or  what  the 
Irish  Parliament  was  before  1782,  the  danger  of 
collision  is  no  doubt  removed :  but  what,  on  the 
honourable  and  learned  gentleman's  own  principles, 
would  Ireland  gain  by  such  an  arrangement  ?  If,  on 
the  other  hand,  his  local  legislature  is  to  be  for  cer- 
tain purposes  independent,  you  have  again  the  risk 
of  collision.  Suppose  that  a  difference  of  opinion 
should  arise  between  the  Imperial  Parliament  and 
the  Irish  Parliament  as  to  the  limits  of  their  powers, 
who  is  to  decide  between  them  ?  A  dispute  between 
the  House  of  Commons  and  the  House  of  Lords  is 
bad  enough.  Yet  in  that  case  the  Sovereign  can,  by 
a  high  exercise  of  his  prerogative,  produce  harmony. 
He  can  send  us  back  to  our  constituents  ;  and,  if 
that  expedient  fails,  he  can  create  more  lords.  When, 
in  1705,  the  dispute  between  the  Houses  about  the 
Aylesbury  men  ran  high,  Queen  Anne  restored  con- 
cord by  dismissing  the  Parliament.  Seven  years 
later  she  put  an  end  to  another  conflict  between  the 
Houses  by  making  twelve  peers  in  one  day.  But 
who  is  to  arbitrate  between  two  representative  bodies 
chosen  by  different  constituent  bodies?  Look  at 
what  is  now  passing  in  America.  Of  all  federal 
constitutions,  that  of  the  United  States  is  the  best. 
It  was  framed  by  a  convention  which  contained 
many  wise  and  experienced  men,  and  over  which 
Washington  presided.  Yet  there  is  a  debatable 
ground  on  the  frontier  which  separates  the  functions 
of  Congress  from  those  of  the  state  legislatures.  A 
dispute  as  to  the  exact  boundary  has  lately  arisen. 
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Neither  party  seems  disposed  to  yield  :  and,  if  both 
persist,  there  can  be  no  umpire  but  the  sword. 

For  my  part,  Sir,  I  have  no  hesitation  in  saying 
that  I  should  very  greatly  prefer  the  total  separation 
which  the  honourable  and  learned  gentleman  professes 
to  consider  as  a  calamity,  to  the  partial  separation 
which  he  has  taught  his  countrymen  to  regard  as  a 
blessing.  If,  on  a  fair  trial,  it  be  found  that  Great 
Britain  and  Ireland  cannot  exist  happily  together  as 
parts  of  one  empire,  in  God's  name  let  them  separate. 
I  wish  to  see  them  joined  as  the  limbs  of  a  well 
formed  body  are  joined.  In  such  a  body  the  mem- 
bers assist  each  other :  they  are  nourished  by  the 
same  food  :  if  one  member  suffer,  all  suffer  with  it : 
if  one  member  rejoice,  all  rejoice  with  it.  But  I  do 
not  wish  to  see  the  countries  united,  like  those 
wretched  twins  from  Siam  who  were  exhibited  here 
a  little  while  ago,  by  an  unnatural  ligament  which 
made  each  the  constant  plague  of  the  other,  always 
in  each  other's  way,  more  helpless  than  others  because 
they  had  twice  as  many  hands,  slower  than  others 
because  they  had  twice  as  many  legs,  sympathising 
with  each  other  only  in  evil,  not  feeling  each  other's 
pleasures,  not  supported  by  each  other's  aliment,  but 
tormented  by  each  other's  infirmities,  and  certain  to 
perish  miserably  by  each  other's  dissolution. 

Ireland  has  undoubtedly  just  causes  of  complaint. 
We  heard  those  causes  recapitulated  last  night  by 
the  honourable  and  learned  Member,  who  tells  us 
that  he  represents  not  Dublin  alone,  but  Ireland,  and 
that  he  stands  between  his  country  and  civil  war.  I 
do  not  deny  that  most  of  the  grievances  which  he 
recounted  exist,  that  they  are  serious,  and  that  they 
ought  to  be  remedied  as  far  as  it  is  in  the  power  of 
legislation  to  remedy  them.  What  I  do  deny  is  that 
they  were  caused  by  the  Union,  and  that  the  Re- 
peal of  the  Union  would  remove  them.     I  listened 
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attentively  while  the  honourable  and  learned  gentle- 
man went  through  that  long  and  melancholy  list ;  and 
I  am  confident  that  he  did  not  mention  a  single  evil 
which  was  not  a  subject  of  bitter  complaint  while 
Ireland  had  a  domestic  parliament.  Is  it  fair,  is  it 
reasonable  in  the  honourable  gentleman  to  impute  to 
the  Union  evils  which,  as  he  knows  better  than  any 
other  man  in  this  House,  existed  long  before  the 
Union?  Post  hoc:  ergo,  propter  hoc  is  not  always 
sound  reasoning.  But  a^ite  hoc :  ergo,  non  propter 
hoc  is  unanswerable.  The  old  rustic  who  told  Sir 
Thomas  More  that  Tenterden  steeple  was  the  cause 
of  Godwin  sands  reasoned  much  better  than  the 
honourable  and  learned  gentleman.  For  it  was  not 
till  after  Tenterden  steeple  was  built  that  the  fright- 
ful wrecks  on  the  Godwin  sands  were  heard  of.  But 
the  honourable  and  learned  gentleman  would  make 
Godwin  sands  the  cause  of  Tenterden  steeple.  Some 
of  the  Irish  grievances  which  he  ascribes  to  the 
Union  are  not  only  older  than  the  Union,  but  are 
not  peculiarly  Irish.  They  are  common  to  England, 
Scotland,  and  Ireland  ;  and  it  was  in  order  to  get  rid 
of  them  that  we,  for  the  common  benefit  of  England, 
Scotland,  and  Ireland,  passed  the  Reform  Bill  last 
year.  Other  grievances  which  the  honourable  and 
learned  gentleman  mentioned  are  doubtless  local  : 
but  is  there  to  be  a  local  legislature  wherever  there 
is  a  local  grievance  ?  Wales  has  had  local  grievances. 
We  all  remember  the  complaints  which  were  made  a 
few  years  ago  about  the  Welsh  judicial  system  ;  but 
did  anybody  therefore  propose  that  Wales  should 
have  a  distinct  parliament  ?  Cornwall  has  some 
local  grievances  ;  but  does  anybody  propose  that 
Cornwall  shall  have  its  own  House  of  Lords  and  its 
own  House  of  Commons  ?  Leeds  has  local  griev- 
ances. The  majority  of  my  constituents  distrust  and 
dislike  the  municipal  government  to  which  they  are 
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subject  ;  they  therefore  call  loudly  on  us  for  cor- 
poration reform  :  but  they  do  not  ask  us  for  a 
separate  legislature.  Of  this  I  am  quite  sure,  that 
every  argument  which  has  been  urged  for  the  pur- 
pose of  showing  that  Great  Britain  and  Ireland 
ought  to  have  two  distinct  parliaments  may  be  urged 
with  far  greater  force  for  the  purpose  of  showing 
that  the  north  of  Ireland  and  the  south  of  Ireland 
ought  to  have  two  distinct  parliaments.  The  House 
of  Commons  of  the  United  Kingdom,  it  has  been 
said,  is  chiefly  elected  by  Protestants,  and  therefore 
cannot  be  trusted  to  legislate  for  Catholic  Ireland. 
If  this  be  so,  how  can  an  Irish  House  of  Commons, 
chiefly  elected  by  Catholics,  be  trusted  to  legislate 
for  Protestant  Ulster  ?  It  is  perfectly  notorious  that 
theological  antipathies  are  stronger  in  Ireland  than 
here.  I  appeal  to  the  honourable  and  learned  gentle- 
man himself.  He  has  often  declared  that  it  is  im- 
possible for  a  Roman  Catholic,  whether  prosecutor 
or  culprit,  to  obtain  justice  from  a  jury  of  Orangemen. 
It  is  indeed  certain  that,  in  blood,  religion,  language, 
habits,  character,  the  population  of  some  of  the 
northern  counties  of  Ireland  has  much  more  in 
common  with  the  population  of  England  and  Scot- 
land than  with  the  population  of  Munster  and  Con- 
naught.  I  defy  the  honourable  and  learned  Member, 
therefore,  to  find  a  reason  for  having  a  parliament  at 
Dublin  which  will  not  be  just  as  good  a  reason  for 
having  another  parliament  at  Londonderry. 

Sir,  in  showing,  as  I  think  I  have  shown,  the 
absurdity  of  this  cry  for  Repeal,  I  have  in  a  great 
measure  vindicated  myself  from  the  charge  of  in- 
consistency which  has  been  brought  against  me  by 
my  honourable  friend  the  Member  for  Lincoln.  It  is 
very  easy  to  bring  a  volume  of  Hansard  to  the  House, 
to  read  a  few  sentences  of  a  speech  made  in  very 
different  circumstances,  and  to  say,  "  Last  year  you 
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were  for  pacifying  England  by  concession  :  this  year 
you  are  for  pacifying  Ireland  by  coercion.  How  can 
you  vindicate  your  consistency  ? "  Surely  my 
honourable  friend  cannot  but  know  that  nothing  is 
easier  than  to  write  a  theme  for  severity,  for  clemency, 
for  order,  for  liberty,  for  a  contemplative  life,  for  an 
active  life,  and  so  on.  It  was  a  common  exercise  in 
the  ancient  schools  of  rhetoric  to  take  an  abstract 
question,  and  to  harangue  first  on  one  side  and  then 
on  the  other.  The  question,  Ought  popular  dis- 
contents to  be  quieted  by  concession  or  coercion  ? 
would  have  been  a  very  good  subject  for  oratory  of 
this  kind.  There  is  no  lack  of  commonplaces  on 
either  side.  But  when  we  come  to  the  real  business 
of  life,  the  value  of  these  commonplaces  depends 
entirely  on  the  particular  circumstances  of  the  case 
which  we  are  discussing.  Nothing  is  easier  than  to 
write  a  treatise  proving  that  it  is  lawful  to  resist 
extreme  tyranny.  Nothing  is  easier  than  to  write  a 
treatise  setting  forth  the  wickedness  of  wantonly 
bringing  on  a  great  society  the  miseries  inseparable 
from  revolution,  the  bloodshed,  the  spoliation,  the 
anarchy.  Both  treatises  may  contain  much  that  is 
true  ;  but  neither  will  enable  us  to  decide  whether  a 
particular  insurrection  is  or  is  not  justifiable  without 
a  close  examination  of  the  facts.  There  is  surely  no 
inconsistency  in  speaking  with  respect  of  the  memory 
of  Lord  Russell  and  with  horror  of  the  crime  of 
Thistlewood  ;  and,  in  my  opinion,  the  conduct  of 
Russell  and  the  conduct  of  Thistlewood  did  not 
differ  more  widely  than  the  cry  for  Parliamentary 
Reform  and  the  cry  for  the  Repeal  of  the  Union. 
The  Reform  Bill  I  believe  to  be  a  blessing  to  the 
nation.  Repeal  I  know  to  be  a  mere  delusion.  I 
know  it  to  be  impracticable :  and  I  know  that,  if  it 
were  practicable,  it  would  be  pernicious  to  every  part 
of  the  empire,  and  utterly  ruinous  to  Ireland.     Is  it 
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not  then  absurd  to  say  that,  because  I  wished  last 
year  to  quiet  the  English  people  by  giving  them  that 
which  was  beneficial  to  them,  I  am  therefore  bound 
in  consistency  to  quiet  the  Irish  people  this  year  by 
giving  them  that  which  will  be  fatal  to  them  ?  I 
utterly  deny,  too,  that,  in  consenting  to  arm  the 
government  with  extraordinary  powers  for  the 
purpose  of  repressing  disturbances  in  Ireland,  I  am 
guilty  of  the  smallest  inconsistency.  On  what  occa- 
sion did  I  ever  refuse  to  support  any  government  in 
repressing  disturbances  ?  It  is  perfectly  true  that, 
in  the  debates  on  the  Reform  Bill,  I  imputed  the 
tumults  and  outrages  of  1830  to  misrule.  But  did  I 
ever  say  that  those  tumults  and  outrages  ought  to  be 
tolerated  ?  I  did  attribute  the  Kentish  riots,  the 
Hampshire  riots,  the  burning  of  corn  stacks,  the 
destruction  of  threshing  machines,  to  the  obstinacy 
with  which  the  Ministers  of  the  Crown  had  refused  to 
listen  to  the  demands  of  the  people.  But  did  I  ever 
say  that  the  rioters  ought  not  to  be  imprisoned,  that 
the  incendiaries  ought  not  to  be  hanged  ?  I  did 
ascribe  the  disorders  of  Nottingham  and  the  fearful 
sacking  of  Bristol  to  the  unwise  rejection  of  the 
Reform  Bill  by  the  Lords.  But  did  I  ever  say  that 
such  excesses  as  were  committed  at  Nottingham  and 
Bristol  ought  not  to  be  put  down,  if  necessary,  by  the 
sword  ? 

I  would  act  towards  Ireland  on  the  same  principles 
on  which  I  acted  towards  England.  In  Ireland,  as 
in  England,  I  would  remove  every  just  cause  of  com- 
plaint ;  and  in  Ireland,  as  in  England,  I  would 
support  the  Government  in  preserving  the  public 
peace.  What  is  there  inconsistent  in  this  ?  My 
honourable  friend  seems  to  think  that  no  person 
who  believes  that  disturbances  have  been  caused  by 
maladministration  can  consistently  lend  his  help  to 
put   down   those   disturbances.     If  that   be   so,  the 
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honourable  and  learned  Member  for  Dublin  is  quite 
as  inconsistent  as  I  am  ;  indeed,  much  more  so  ;  for 
he  thinks  very  much  worse  of  the  Government  than 
I  do  ;  and  yet  he  declares  himself  willing  to  assist 
the  Government  in  quelling  the  tumults  which,  as  he 
assures  us,  its  own  misconduct  is  likely  to  produce. 
He  told  us  yesterday  that  our  harsh  policy  might 
perhaps  goad  the  unthinking  populace  of  Ireland  into 
insurrection  ;  and  he  added  that,  if  there  should  be  an 
insurrection,  he  should,  while  execrating  us  as  the 
authors  of  all  the  mischief,  be  found  in  our  ranks,  and 
should  be  ready  to  support  us  in  every  thing  that 
might  be  necessary  for  the  restoration  of  order.  As 
to  this  part  of  the  subject,  there  is  no  difference  in 
principle  between  the  honourable  and  learned  gentle- 
man and  myself  In  his  opinion,  it  is  probable  that 
a  time  may  soon  come  when  vigorous  coercion  may 
be  necessary,  and  when  it  may  be  the  duty  of  every 
friend  of  Ireland  to  cooperate  in  the  work  of  coercion. 
In  my  opinion,  that  time  has  already  come.  The 
grievances  of  Ireland  are  doubtless  great,  so  great 
that  I  never  would  have  connected  myself  with  a 
Government  which  I  did  not  believe  to  be  intent 
on  redressing  those  grievances.  But  am  I,  because 
the  grievances  of  Ireland  are  great,  and  ought  to 
be  redressed,  to  abstain  from  redressing  the  worst 
grievance  of  all  ?  Am  I  to  look  on  quietly  while  the 
laws  are  insulted  by  a  furious  rabble,  while  houses  are 
plundered  and  burned,  while  my  peaceable  fellow 
subjects  are  butchered  ?  The  distribution  of  Church 
property,  you  tell  us,  is  unjust.  Perhaps  I  agree  with 
you.  But  what  then  ?  To  what  purpose  is  it  to  talk 
about  the  distribution  of  Church  property,  while  no 
property  is  secure  ?  Then  you  try  to  deter  us  from 
putting  down  robbery,  arson  and  murder,  by  telling 
us  that  if  we  resort  to  coercion  we  shall  raise  a  civil 
war.     We  are  past  that  fear.     Recollect  that,  in  one 
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county  alone,  there  have  been  within  a  few  weeks 
sixty  murders  or  assaults  with  intent  to  murder,  and 
six  hundred  burglaries.  Since  we  parted  last  summer, 
the  slaughter  in  Ireland  has  exceeded  the  slaughter 
of  a  pitched  battle  :  the  destruction  of  property  has 
been  as  great  as  would  have  been  caused  by  the 
storming  of  three  or  four  towns.  Civil  war,  indeed  ! 
I  would  rather  live  in  the  midst  of  any  civil  war  that 
we  have  had  in  England  during  the  last  two  hundred 
years  than  in  some  parts  of  Ireland  at  the  present 
moment.  Rather,  much  rather,  would  I  have  lived 
on  the  line  of  march  of  the  Pretender's  army  in  1745 
than  in  Tipperary  now.  It  is  idle  to  threaten  us 
with  civil  war ;  for  we  have  it  already ;  and  it  is 
because  we  are  resolved  to  put  an  end  to  it  that  we 
are  called  base,  and  brutal,  and  bloody.  Such  are 
the  epithets  which  the  honourable  and  learned 
Member  for  Dublin  thinks  it  becoming  to  pour  forth 
against  the  party  to  which  he  owes  every  political 
privilege  that  he  enjoys.  He  need  not  fear  that  any 
member  of  that  party  will  be  provoked  into  a  conflict 
of  scurrility.  Use  makes  even  sensitive  minds 
callous  to  invective  ;  and,  copious  as  his  vocabulary 
is,  he  will  not  easily  find  in  it  any  foul  name  which 
has  not  been  many  times  applied  to  those  who  sit 
around  me,  on  account  of  the  zeal  and  steadiness 
with  which  they  supported  the  emancipation  of  the 
Roman  Catholics.  His  reproaches  are  not  more 
stinging  than  the  reproaches  which,  in  times  not  very 
remote,  we  endured  unflinchingly  in  his  cause.  I  can 
assure  him  that  men  who  faced  the  cry  of  No  Popery 
are  not  likely  to  be  scared  by  the  cry  of  Repeal. 
The  time  will  come  when  history  will  do  justice  to 
the  Whigs  of  England,  and  will  faithfully  relate  how 
much  they  did  and  suffered  for  Ireland  ;  how,  for 
the  sake  of  Ireland,  they  quitted  office  in  1807  5  how, 
for  the  sake  of  Ireland,  they  remained  out  of  office 
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more  than  twenty  years,  braving  the  frowns  of  the 
Court,  braving  the  hisses  of  the  multitude,  renoun- 
cing power,  and  patronage,  and  salaries,  and  peerages, 
and  garters,  and  yet  not  obtaining  in  return  even  a 
little  fleeting  popularity.  I  see  on  the  benches  near 
me  men  who  might,  by  uttering  one  word  against 
Catholic  Emancipation,  nay,  by  merely  abstaining 
from  uttering  a  word  in  favour  of  Catholic  Emanci- 
pation, have  been  returned  to  this  House  without 
difficulty  or  expense,  and  who,  rather  than  wrong 
their  Irish  fellow  subjects,  were  content  to  relinquish 
all  the  objects  of  their  honourable  ambition,  and  to 
retire  into  private  life  with  conscience  and  fame  un- 
tarnished. As  to  one  eminent  person,  who  seems  to 
be  regarded  with  especial  malevolence  by  those  who 
ought  never  to  mention  his  name  without  reverence 
and  gratitude,  I  will  say  only  this  ;  that  the  loudest 
clamour  which  the  honourable  and  learned  gentle- 
man can  excite  against  Lord  Grey  will  be  trifling 
when  compared  with  the  clamour  which  Lord  Grey 
withstood  in  order  to  place  the  honourable  and 
learned  gentleman  where  he  now  sits.  Though  a 
young  member  of  the  Whig  party,  I  will  venture  to 
speak  in  the  name  of  the  whole  body.  I  tell  the 
honourable  and  learned  gentleman,  that  the  same 
spirit  which  sustained  us  in  a  just  contest  for  him 
will  sustain  us  in  an  equally  just  contest  against  him. 
Calumny,  abuse,  royal  displeasure,  popular  fury,  ex- 
clusion from  office,  exclusion  from  Parliament,  we 
were  ready  to  endure  them  all,  rather  than  that  he 
should  be  less  than  a  British  subject.  We  never  will 
suffer  him  to  be  more. 

I  stand  here.  Sir,  for  the  first  time,  as  the  repre- 
sentative of  a  new  constituent  body,  one  of  the 
largest,  most  prosperous,  and  most  enlightened  towns 
in  the  kingdom.  The  electors  of  Leeds,  believing 
that  at  this  time  the  service  of  the  people  is   not 
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incompatible  with  the  service  of  the  Crown,  have 
sent  me  to  this  House  charged,  in  the  language  of 
His  Majesty's  writ,  to  do  and  consent,  in  their  name 
and  in  their  behalf,  to  such  things  as  shall  be  pro- 
posed in  the  great  Council  of  the  nation.  In  the 
name,  then,  and  on  the  behalf  of  my  constituents, 
I  give  my  full  assent  to  that  part  of  the  Address 
wherein  the  House  declares  its  resolution  to  main- 
tain inviolate,  by  the  help  of  God,  the  connection 
between  Great  Britain  and  Ireland,  and  to  entrust  to 
the  Sovereign  such  powers  as  shall  be  necessary  to 
secure  property,  to  restore  order,  and  to  preserve  the 
integrity  of  the  empire. 
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A  SPEECH 


DELIVERED    IN 


A  Committee  of  the  whole  House  of  Commons  on 
THE  17TH  OF  April,  1833. 


On  the  seventeenth  of  April,  1833,  the  House  of  Commons 
resolved  itself  into  a  Committee  to  consider  of  the  civil 
disabilities  of  the  Jews.  Mr.  Warburton  took  the  chair. 
Mr.  Robert  Grant  moved  the  following  resolution  : 

1/  "  That  it  is  the  opinion  of  this  Committee  that  it  is 
expedient  to  remove  all  civil  disabilities  at  present  exist- 
ing with  respect  to  His  Majesty's  subjects  professing  the 
Jewish  religion,  with  the  like  exceptions  as  are  provided 
with  respect  to  His  Majesty's  subjects  professing  the 
Roman  Catholic  religion." 

The  resolution  passed  without  a  division,  after  a  warm 
debate,  in  the  course  of  which  the  following  Speech  was 
made. 

Mr.  Warburton, 

I  RECOLLECT,  and  my  honourable  friend  the 
Member  for  the  University  of  Oxford  will  recollect, 
that,  when  this  subject  was  discussed  three  years 
ago,  it  was  remarked,  by  one  whom  we  both  loved 
and  whom  we  both  regret,  that  the  strength  of  the 
case  of  the  Jews  was  a  serious  inconvenience  to  their 
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advocate,  for  that  it  was  hardly  possible  to  make  a 
speech  for  them  without  wearying  the  audience  by 
repeating  truths  which  were  universally  admitted. 
If  Sir  James  Mackintosh  felt  this  difficulty  when  the 
question  was  first  brought  forward  in  this  House,  I 
may  well  despair  of  being  able  now  to  offer  any 
arguments  which  have  a  pretence  to  novelty. 

My  honourable  friend,  the  Member  for  the  Uni- 
versity of  Oxford,  began  his  speech  by  declaring 
that  he  had  no  intention  of  calling  in  question  the 
principles  of  religious  liberty.  He  utterly  disclaims 
persecution,  that  is  to  say,  persecution  as  defined  by 
himself  It  would,  in  his  opinion,  be  persecution  to 
hang  a  Jew,  or  to  flay  him,  or  to  draw  his  teeth,  or  to 
imprison  him,  or  to  fine  him  ;  for  every  man  who 
conducts  himself  peaceably  has  a  right  to  his  life  and 
his  limbs,  to  his  personal  liberty  and  his  property. 
But  it  is  not  persecution,  says  my  honourable  friend, 
to  exclude  any  individual  or  any  class  from  office  ; 
for  nobody  has  a  right  to  office  :  in  every  country 
official  appointments  must  be  subject  to  such  regula- 
tions as  the  supreme  authority  may  choose  to  make  ; 
nor  can  any  such  regulations  be  reasonably  com- 
plained of  by  any  member  of  the  society  as  unjust. 
He  who  obtains  an  office  obtains  it,  not  as  matter 
of  right,  but  as  matter  of  favour.  He  who  does  not 
obtain  an  office  is  not  wronged  ;  he  is  only  in  that 
situation  in  which  the  vast  majority  of  every  com- 
munity must  necessarily  be.  There  are  in  the 
United  Kingdom  five  and  twenty  million  Christians 
without  places  ;  and,  if  they  do  not  complain,  why 
should  five  and  twenty  thousand  Jews  complain  of 
being  in  the  same  case  ?  In  this  way  my  honourable 
friend  has  convinced  himself  that,  as  it  would  be 
most  absurd  in  him  and  me  to  say  that  we  are 
wronged  because  we  are  not  Secretaries  of  State,  so 
it  is  most  absurd  in  the  Jews  to  say  that  they  are 
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wronged   because   they  are,  as   a  people,  excluded 
from  public  employment 

Now,  surely  my  honourable  friend  cannot  have 
considered  to  what  conclusions  his  reasoning  leads. 
Those  conclusions  are  so  monstrous  that  he  would,  I 
am  certain,  shrink  from  them.     Does  he  really  mean 
that  it  would  not  be  wrong  in  the  legislature  to  enact 
that  no  man  should  be  a  judge  unless  he  weighed 
twelve  stone,  or  that  no  man  should  sit  in  Parliament 
unless  he  were  six  feet  high  ?     We  are  about  to  bring 
in  a  bill  for  the  government  of  India.     Suppose  that 
we  were  to  insert  in  that  bill  a  clause  providing  that 
no  graduate  of  the  University  of  Oxford  should  be 
Governor-General    or    Governor  of  any  Presidency, 
would  not  my  honourable  friend  cry  out  against  such 
a  clause  as  most  unjust  to  the  learned  body  which  he 
represents  ?     And  would  he  think  himself  sufficiently 
answered  by  being  told,  in  his  own  words,  that  the 
appointment  to  office  is  a  mere  matter  of  favour,  and 
that  to  exclude  an  individual  or  a  class  from  office  is 
no  injury  ?     Surely,  on  consideration,  he  must  admit 
that  official  appointments  ought  not  to  be  subject  to 
regulations  purely  arbitrary,  to  regulations  for  which 
no  reason  can  be  given  but  mere  caprice,  and  that 
those  who  would  exclude  any  class  from  public  em- 
ployment are  bound  to  show  some  special  reason  for 
the  exclusion. 

My  honourable  friend  has  appealed  to  us  as 
Christians.  Let  me  then  ask  him  how  he  understands 
that  great  commandment  which  comprises  the  law 
and  the  prophets.  Can  we  be  said  to  do  unto  others 
as  we  would  that  they  should  do  unto  us  if  we 
wantonly  inflict  on  them  even  the  smallest  pain  ? 
As  Christians,  surely  we  are  bound  to  consider  first, 
whether,  by  excluding  the  Jews  from  all  public  trust, 
we  give  them  pain  ;  and,  secondly,  whether  it  be 
necessary  to  give  them  that  pain  in  order  to  avert 
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some  greater  evil.  That  by  excluding  them  from 
public  trust  we  inflict  pain  on  them  my  honourable 
friend  will  not  dispute.  As  a  Christian,  therefore,  he 
is  bound  to  relieve  them  from  that  pain  unless  he  can 
show,  what  I  am  sure  he  has  not  yet  shown,  that  it  is 
necessary  to  the  general  good  that  they  should  con- 
tinue to  suffer. 

But  where,  he  says,  are  you  to  stop,  if  once  you 
admit  into  the  House  of  Commons  people  who  deny 
the   authority  of  the  Gospels  ?     Will   you    let  in  a 
Mussulman  ?     Will  you  let  in  a  Parsee  ?     Will  you 
let  in  a  Hindoo,  who  worships  a  lump  of  stone  with 
seven  heads  ?     I  will  answer  my  honourable  friend's 
question  by  another.      Where  does  he  mean  to  stop  ? 
Is  he  ready  to  roast  unbelievers  at  slow   fires?     If 
not,  let  him   tell    us   why :    and   I    will    engage    to 
prove  that  his  reason  is  just  as  decisive  against  the 
intolerance  which  he  thinks  a  duty  as  against   the 
intolerance  which  he  thinks  a  crime.     Once  admit 
that  we  are  bound  to  inflict  pain  on  a  man  because 
he  is  not  of  our  religion  ;  and  where  are  you  to  stop  ? 
Why  stop  at  the  point  fixed  by  my  honourable  friend 
rather  than  at  the  point  fixed   by  the   honourable 
Member  for  Oldham,^  who   would    make   the  Jews 
incapable  of  holding  land  ?     And  why  stop  at  the 
point  fixed  by  the  honourable  Member  for  Oldham 
rather  than  at  the  point  which  would  have  been  fixed 
by  a  Spanish  Inquisitor  of  the  sixteenth  century  ? 
When  once  you  enter  on  a  course  of  persecution,  I 
defy  you  to  find  any  reason  for  making  a  halt  till 
you  have  reached  the   extreme    point.     When    my 
honourable    friend   tells   us  that  he   will    allow   the 
Jews  to  possess  property  to  any  amount,  but   that 
he  will  not  allow  them  to  possess  the  smallest  politi- 
cal power,  he  holds  contradictory  language.    Property 
is   power.     The   honourable    Member  ^for    Oldham 

'  Mr.  Cobbett. 
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reasons  better  than  my  honourable  friend.  The 
honourable  Member  for  Oldham  sees  very  clearly 
that  it  is  impossible  to  deprive  a  man  of  political 
power  if  you  suffer  him  to  be  the  proprietor  of  half 
a  county,  and  therefore  very  consistently  proposes  to 
confiscate  the  landed  estates  of  the  Jews.  But  even 
the  honourable  Member  for  Oldham  does  not  go 
far  enough.  He  has  not  proposed  to  confiscate  the 
personal  property  of  the  Jews.  Yet  it  is  perfectly 
certain  that  any  Jew  who  has  a  million  may  easily 
make  himself  very  important  in  the  State.  By 
such  steps  we  pass  from  official  power  to  landed 
property,  and  from  landed  property  to  personal 
property,  and  from  property  to  liberty,  and  from 
liberty  to  life.  In  truth  those  persecutors  who  use 
the  rack  and  the  stake  have  much  to  say  for  them- 
selves. They  are  convinced  that  their  end  is  good  ; 
and  it  must  be  admitted  that  they  employ  means 
which  are  not  unlikely  to  attain  the  end.  Religious 
dissent  has  repeatedly  been  put  down  by  sanguinary 
persecution.  In  that  way  the  Albigenses  were  put 
down.  In  that  way  Protestantism  was  suppressed 
in  Spain  and  Italy,  so  that  it  has  never  since  reared 
its  head.  But  I  defy  anybody  to  produce  an  in- 
stance in  which  disabilities  such  as  we  are  now 
considering  have  produced  any  other  effect  than 
that  of  making  the  sufferers  angry  and  obstinate. 
My  honourable  friend  should  either  persecute  to 
some  purpose,  or  not  persecute  at  all.  He  dislikes 
the  word  persecution,  I  know.  He  will  not  admit 
that  the  Jews  are  persecuted.  And  yet  I  am  con- 
fident that  he  would  rather  be  sent  to  the  King's 
Bench  Prison  for  three  months,  or  be  fined  a 
hundred  pounds,  than  be  subject  to  the  disabilities 
under  which  the  Jews  lie.  How  can  he  then  say 
that  to  impose  such  disabilities  is  not  persecution, 
and  that  to  fine  and  imprison  is  persecution  ?     All 
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his  reasoning  consists  in  drawing  arbitrary  lines. 
What  he  does  not  wish  to  inflict  he  calls  persecution. 
What  he  does  wish  to  inflict  he  will  not  call  persecu- 
tion. What  he  takes  from  the  Jews  he  calls  political 
power.     What  he  is  too  good-natured  to  take  from  ^ 

the  Jews  he  will  not  call  political  power.  The  Jew 
must  not  sit  in  Parliament :  but  he  may  be  the  pro- 
prietor of  all  the  ten  pound  houses  in  a  borough. 
He  may  have  more  fifty  pound  tenants  than  any 
peer  in  the  kingdom.  He  may  give  the  voters  treats  . 
to  please  their  palates,  and  hire  bands  of  gipsies  to 
break  their  heads,  as  if  he  were  a  Christian  and  a 
Marquess.  All  the  rest  of  this  system  is  of  a  piece. 
The  Jew  may  be  a  juryman,  but  not  a  judge.  He 
may  decide  issues  of  fact,  but  not  issues  of  law.  He 
may  give  a  hundred  thousand  pounds  damages  ;  but 
he  may  not  in  the  most  trivial  case  grant  a  new 
trial.  He  may  rule  the  money  market :  he  may  in- 
fluence the  exchanges :  he  may  be  summoned  to  - 
congresses  of  Emperors  and  Kings.  Great  potentates, 
instead  of  negotiating  a  loan  with  him  by  tying  him 
in  a  chair  and  pulling  out  his  grinders,  may  treat 
with  him  as  with  a  great  potentate,  and  may  post- 
pone the  declaring  of  war  or  the  signing  of  a  treaty 
till  they  have  conferred  with  him.  All  this  is  as  it 
should  be :  but  he  must  not  be  a  Privy  Councillor. 
He  must  not  be  called  Right  Honourable,  for  that  is 
political  power.  And  who  is  it  that  we  are  trying  to  j 
cheat  in  this  way  ?  Even  Omniscience.  Yes,  Sir  ;  I 
we  have  been  gravely  told  that  the  Jews  are  under 
the  divine  displeasure,  and  that  if  we  give  them 
political  power  God  will  visit  us  in  judgment.  Do 
we  then  think  that  God  cannot  distinguish  between 
substance  and  form  ?  Does  not  He  know  that,  while 
we  withhold  from  the  Jews  the  semblance  and  name 
of  political  power,  we  suffer  them  to  possess  the  sub- 
stance ?     The   plain   truth    is   that   my   honourable 
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friend  is  drawn  in  one  direction  by  his  opinions,  and 
in  a  directly  opposite  direction  by  his  excellent 
heart.  He  halts  between  two  opinions.  He  tries  to 
make  a  compromise  between  principles  which  admit 
of  no  compromise.  He  goes  a  certain  way  in  intoler- 
ance. Then  he  stops,  without  being  able  to  give  a 
reason  for  stopping.  But  I  know  the  reason.  It  is 
his  humanity.  Those  who  formerly  dragged  the  Jew 
at  a  horse's  tail,  and  singed  his  beard  with  blazing 
furzebushes,  were  much  worse  men  than  my  honour- 
able friend  ;  but  they  were  more  consistent  than  he. 

It  has  been  said  that  it  would  be  monstrous  to 
see  a  Jew  judge  try  a  man  for  blasphemy.  In  my 
opinion  it  is  monstrous  to  see  any  judge  try  a  man 
for  blasphemy  under  the  present  law.  But,  if  the 
law  on  that  subject  were  in  a  sound  state,  I  do  not 
see  why  a  conscientious  Jew  might  not  try  a  blas- 
phemer. Every  man,  I  think,  ought  to  be  at  liberty 
to  discuss  the  evidences  of  religion  ;  but  no  man 
ought  to  be  at  liberty  to  force  on  the  unwilling  ears 
and  eyes  of  others  sounds  and  sights  which  must 
cause  annoyance  and  irritation.  The  distinction  is 
clear.  I  think  it  wrong  to  punish  a  man  for  selling 
Paine's  Age  of  Reason  in  a  back  shop  to  those  who 
choose  to  buy,  or  for  delivering  a  Deistical  lecture  in 
a  private  room  to  those  who  choose  to  listen.  But  if 
a  man  exhibits  at  a  window  in  the  Strand  a  hideous 
caricature  of  that  which  is  an  object  of  awe  and 
adoration  to  nine  hundred  and  ninety-nine  out  of 
every  thousand  of  the  people  who  pass  up  and  down 
that  great  thoroughfare  ;  if  a  man,  in  a  place  of 
public  resort,  applies  opprobrious  epithets  to  names 
held  in  reverence  by  all  Christians  ;  such  a  man 
ought,  in  my  opinion,  to  be  severely  punished,  not 
for  differing  from  us  in  opinion,  but  for  committing 
a  nuisance  which  gives  us  pain  and  disgust.  He  is 
no  more  entitled  to  outrage  our  feelings  by  obtruding 
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his  impiety  on  us,  and  to  say  that  he  is  exercising 
his  right  of  discussion,  than  to  establish  a  yard  for 
butchering  horses  close  to  our  houses  and  to  say 
that  he  is  exercising  his  right  of  property,  or  to  run 
naked  up  and  down  the  public  streets,  and  to  say 
that  he  is  exercising  his  right  of  locomotion.  He 
has  a  right  of  discussion,  no  doubt,  as  he  has  a  right 
of  property  and  a  right  of  locomotion.  But  he  must 
use  all  his  rights  so  as  not  to  infringe  the  rights  of 
others. 

These,  Sir,  are  the  principles  on  which  I  would 
frame  the  law  of  blasphemy  ;  and,  if  the  law  were 
so  framed,  I  am  at  a  loss  to  understand  why  a  Jew 
might  not  enforce  it  as  well  as  a  Christian.  I  am 
not  a  Roman  Catholic  ;  but  if  I  were  a  judge  at 
Malta,  I  should  have  no  scruple  about  punishing  a 
bigoted  Protestant  who  should  burn  the  Pope  in 
effigy  before  the  eyes  of  thousands  of  Roman 
Catholics.  I  am  not  a  Mussulman  ;  but  if  I  were 
a  judge  in  India,  I  should  have  no  scruple  about 
punishing  a  Christian  who  should  pollute  a  mosque. 
Why,  then,  should  I  doubt  that  a  Jew,  raised  by  his 
ability,  learning,  and  integrity  to  the  judicial  bench, 
would  deal  properly  with  any  person  who,  in  a 
Christian  country,  should  insult  the  Christian  religion  ? 

But,  says  my  honourable  friend,  it  has  been  pro- 
phesied that  the  Jews  are  to  be  wanderers  on  the 
face  of  the  earth,  and  that  they  are  not  to  mix  on 
terms  of  equality  with  the  people  of  the  countries  in 
which  they  sojourn.  Now,  Sir,  I  am  confident  that 
I  can  demonstrate  that  this  is  not  the  sense  of 
any  prophecy  which  is  part  of  Holy  Writ.  For  it 
is  an  undoubted  fact  that,  in  the  United  States  of 
America,  Jewish  citizens  do  possess  all  the  privileges 
possessed  b)^  Christian  citizens.  Therefore,  if  the 
prophecies  mean  that  the  Jews  never  shall,  during 
their  wanderings,  be    admitted    by  other  nations  to 
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equal  participation  of  political  rights,  the  prophecies 
are  false.     But  the  prophecies  are  certainly  not  false. 
Therefore  their    meaning  cannot  be   that  which  is 
attributed  to  them  by  my  honourable  friend. 
'j^  /  f^f  Another  objection  which  has  been  made  to  this 

'-  motion  is  that  the  Jews  look  forward  to  the  coming 

of  a  great  deliverer,  to  their  return  to  Palestine,  to 
the  rebuilding  of  their  Temple,  to  the  revival  of  their 
ancient  worship,  and  that  therefore  they  will  always 
consider  England,  not  their  country,  but  merely  as 
their  place  of  exile.  But,  surely.  Sir,  it  would  be  the 
grossest  ignorance  of  human  nature  to  imagine  that 
the  anticipation  of  an  event  which  is  to  happen  at 
some  time  altogether  indefinite,  of  an  event  which 
has  been  vainly  expected  during  many  centuries,  of 
an  event  which  even  those  who  confidently  expect 
that  it  will  happen  do  not  confidently  expect  that 
they  or  their  children  or  their  grandchildren  will  see, 
can  ever  occupy  the  minds  of  men  to  such  a  degree 
as  to  make  them  regardless  of  what  is  near  and 
present  and  certain.  Indeed,  Christians,  as  well  as 
Jews,  believe  that  the  existing  order  of  things  will 
come  to  an  end.  Many  Christians  believe  that  Jesus 
will  visibly  reign  on  earth  during  a  thousand  years. 
Expositors  of  prophecy  have  gone  so  far  as  to  fix 
the  year  when  the  Millennial  period  is  to  commence. 
The  prevailing  opinion  is,  I  think,  in  favour  of  the 
year  1 866  ;  but,  according  to  some  commentators, 
.  the  time  is  close  at  hand.  Are  we  to  exclude  all 
'  millennarians  from  parliament  and  office,  on  the 
I  ground  that  they  are  impatiently  looking  forward  to 
the  miraculous  monarchy  which  is  to  supersede  the 
present  dynasty  and  the  present  constitution  of 
England,  and  that  therefore  they  cannot  be  heartily 
loyal  to  King  William  ? 

In  one  important  point.  Sir,  my  honourable  friend, 
the  Member  for  the  University  of  Oxford,  must  ac- 
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knowledge  that  the  Jewish  religion  is  of  all  erroneous 
religions  the  least  mischievous.  There  is  not  the 
slightest  chance  that  the  Jewish  religion  will  spread. 
The  Jew  does  not  wish  to  make  proselytes.  He 
may  be  said  to  reject  them.  He  thinks  it  almost 
culpable  in  one  who  does  not  belong  to  his  race  to 
presume  to  belong  to  his  religion.  It  is  therefore 
not  strange  that  a  conversion  from  Christianity  to 
Judaism  should  be  a  rarer  occurrence  than  a  total 
eclipse  of  the  sun.  There  was  one  distinguished 
convert  in  the  last  century,  Lord  George  Gordon  ; 
and  the  history  of  his  conversion  deserves  to  be 
remembered.  For  if  ever  there  was  a  proselyte  of 
whom  a  proselytising  sect  would  have  been  proud,  it 
was  Lord  George ;  not  only  because  he  was  a  man 
of  high  birth  and  rank  ;  not  only  because  he  had 
been  a  member  of  the  legislature ;  but  also  because 
he  had  been  distinguished  by  the  intolerance,  nay,  the 
ferocity,  of  his  zeal  for  his  own  form  of  Christianity. 
But  was  he  allured  into  the  Synagogue?  Was  he 
even  welcomed  to  it  ?  No,  Sir ;  he  was  coldly  and 
reluctantly  permitted  to  share  the  reproach  and 
suffering  of  the  chosen  people  ;  but  he  was  sternly 
shut  out  from  their  privileges.  He  underwent  the 
painful  rite  which  their  law  enjoins.  But  when,  on 
his  deathbed,  he  begged  hard  to  be  buried  among 
them  according  to  their  ceremonial,  he  was  told  that 
his  request  could  not  be  granted.  I  understand  that 
cry  of  "  Hear."  It  reminds  me  that  one  of  the  argu- 
ments against  this  motion  is  that  the  Jews  are  an 
unsocial  people,  that  they  draw  close  to  each  other, 
and  stand  aloof  from  strangers.  Really,  Sir,  it  is 
amusing  to  compare  the  manner  in  which  the  ques- 
tion of  Catholic  emancipation  was  argued  formerly 
by  some  gentlemen  with  the  manner  in  which  the 
question  of  Jew  emancipation  is  argued  by  the  same 
gentlemen    now.      When    the    question    was   about 
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Catholic  emancipation,  the  cry  was,  "  See  how  rest- 
less, how  versatile,  how  encroaching,  how  insinuating, 
is  the  spirit  of  the  Church  of  Rome.  See  how  her 
priests  compass  earth  and  sea  to  make  one  proselyte, 
how  indefatigably  they  toil,  how  attentively  they  study 
the  weak  and  strong  parts  of  every  character,  how  skil- 
fully they  employ  literature,  arts,  sciences,  as  engines 
for  the  propagation  of  their  faith.  You  find  them  in 
every  region  and  under  every  disguise,  collating  manu- 
scripts in  the  Bodleian,  fixing  telescopes  in  the  Ob- 
servatory of  Pekin,  teaching  the  use  of  the  plough  and 
the  spinning  wheel  to  the  savages  of  Paraguay.  Will 
you  give  power  to  the  members  of  a  Church  so  busy, 
so  aggressive,  so  insatiable  ?  "  Well,  now  the  question 
is  about  people  who  never  try  to  seduce  any  stranger 
to  join  them,  and  who  do  not  wish  anybody  to  be  of 
their  faith  who  is  not  also  of  their  blood.  And  now 
you  exclaim,  "  Will  you  give  power  to  the  members 
of  a  sect  which  remains  sullenly  apart  from  other 
sects,  which  does  not  invite,  nay,  which  hardly  even 
admits,  neophytes  ?  "  The  truth  is,  that  bigotry  will 
never  want  a  pretence.  Whatever  the  sect  be  which 
it  is  proposed  to  tolerate,  the  peculiarities  of  that 
sect  will,  for  the  time,  be  pronounced  by  intolerant 
men  to  be  the  most  odious  and  dangerous  that  can 
be  conceived.  As  to  the  Jews,  that  they  are  unsocial 
as  respects  religion  is  true  ;  and  so  much  the  better : 
for  surely,  as  Christians,  we  cannot  wish  that  they 
should  bestir  themselves  to  pervert  us  from  our  own 
faith.  But  that  the  Jews  would  be  unsocial  members 
of  the  civil  community,  if  the  civil  community  did 
its  duty  by  them,  has  never  been  proved.  My  right 
honourable  friend  who  made  the  motion  which  we 
are  discussing  has  produced  a  great  body  of  evidence 
to  show  that  they  have  been  grossly  misrepresented  ; 
and  that  evidence  has  not  been  refuted  by  my 
honourable  friend  the  Member  for  the  University  of 
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Oxford.  But  what  if  it  were  true  that  the  Jews  are 
unsocial  ?  What  if  it  were  true  that  they  do  not  regard 
England  as  their  country  ?  Would  not  the  treat- 
ment which  they  have  undergone  explain  and  excuse 
their  antipathy  to  the  society  in  which  they  live? 
Has  not  similar  antipathy  often  been  felt  by  per- 
secuted Christians  to  the  society  which  persecuted 
them  ?  While  the  bloody  code  of  Elizabeth  was 
enforced  against  the  English  Roman  Catholics,  what 
was  the  patriotism  of  Roman  Catholics  ?  Oliver 
Cromwell  said  that  in  his  time  they  were  Espaniolised. 
At  a  later  period  it  might  have  been  said  that  they 
were  Gallicised.  It  was  the  same  with  the  Calvinists. 
What  more  deadly  enemies  had  France  in  the  days 
of  Lewis  the  Fourteenth  than  the  persecuted  Hugue- 
nots ?  But  would  any  rational  man  infer  from  these 
facts  that  either  the  Roman  Catholic  as  such,  or  the 
Calvinist  as  such,  is  incapable  of  loving  the  land  of 
his  birth?  If  England  were  now  invaded  by  Roman 
Catholics,  how  many  English  Roman  Catholics  would 
go  over  to  the  invader?  If  France  were  now  at- 
tacked by  a  Protestant  enemy,  how  many  French 
Protestants  would  lend  him  help  ?  Why  not  try 
what  effect  would  be  produced  on  the  Jews  by  that 
tolerant  policy  which  has  made  the  English  Roman 
Catholic  a  good  Englishman,  and  the  French  Cal- 
vinist a  good  Frenchman  ? 

Another  charge  has  been  brought  against  the 
Jews,  not  by  my  honourable  friend  the  Member  for 
the  University  of  Oxford, — he  has  too  much  learn- 
ing and  too  much  good  feeling  to  make  such  a 
charge, — but  by  the  honourable  Member  for  Oldham, 
who  has,  I  am  sorry  to  see,  quitted  his  place.  The 
honourable  Member  for  Oldham  tells  us  that  the  Jews 
are  naturally  a  mean  race,  a  sordid  race,  a  money- 
getting  race  ;  that  they  are  averse  to  all  honourable 
callings  ;  that  they  neither  sow  nor  reap ;  that  they 
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have  neither  flocks  nor  herds  ;  that  usury  is  the  only- 
pursuit  for  which  they  are  fit  ;  that  they  are  destitute 
of  all  elevated  and  amiable  sentiments.  Such,  Sir, 
has  in  every  age  been  the  reasoning  of  bigots.  They 
never  fail  to  plead  in  justification  of  persecution  the 
vices  which  persecution  has  engendered.  England 
has  been  to  the  Jews  less  than  half  a  country ;  and 
we  revile  them  because  they  do  not  feel  for  England 
more  than  a  half  patriotism.  We  treat  them  as 
slaves,  and  wonder  that  they  do  not  regard  us  as 
brethren.  We  drive  them  to  mean  occupations,  and 
then  reproach  them  for  not  embracing  honourable 
professions.  We  long  forbade  them  to  possess  land  ; 
and  we  complain  that  they  chiefly  occupy  themselves 
in  trade.  We  shut  them  out  from  all  the  paths  of 
ambition ;  and  then  we  despise  them  for  taking 
refuge  in  avarice.  During  many  ages  we  have,  in 
all  our  dealings  with  them,  abused  our  immense  supe- 
riority of  force  ;  and  then  we  are  disgusted  because 
they  have  recourse  to  that  cunning  which  is  the 
natural  and  universal  defence  of  the  weak  against 
the  violence  of  the  strong.  But  were  they  always  a 
mere  moneychanging,  moneygetting,  moneyhoarding 
race  ?  Nobody  knows  better  than  my  honourable 
friend  the  Member  for  the  University  of  Oxford  that 
there  is  nothing  in  their  national  character  which 
unfits  them  for  the  highest  duties  of  citizens.  He 
knows  that,  in  the  infancy  of  civilisation,  when  our 
island  was  as  savage  as  New  Guinea,  when  letters 
and  arts  were  still  unknown  to  Athens,  when  scarcely 
a  thatched  hut  stood  on  what  was  afterwards  the  site 
of  Rome,  this  contemned  people  had  their  fenced 
cities  and  cedar  palaces,  their  splendid  Temple,  their 
fleets  of  merchant  ships,  their  schools  of  sacred  learn- 
ing, their  great  statesmen  and  soldiers,  their  natural 
philosophers,  their  historians  and  their  poets.  What 
nation  ever  contended  more  manfully  against  over- 
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whelming  odds  for  its  independence  and  religion  ? 
What  nation  ever,  in  its  last  agonies,  gave  such 
signal  proofs  of  what  may  be  accomplished  by  a 
brave  despair?  And  if,  in  the  course  of  many 
centuries,  the  oppressed  descendants  of  warriors  and 
sages  have  degenerated  from  the  qualities  of  their 
fathers,  if,  while  excluded  from  the  blessings  of  law, 
and  bowed  down  under  the  yoke  of  slavery,  they 
have  contracted  some  of  the  vices  of  outlaws  and  of 
slaves,  shall  we  consider  this  as  matter  of  reproach 
to  them  ?  Shall  we  not  rather  consider  it  as  matter 
of  shame  and  remorse  to  ourselves  ?  Let  us  do  jus-  / 
tice  to  them.  Let  us  open  to  them  the  door  of  the  j 
House  of  Commons.  Let  us  open  to  them  every  | 
career  in  which  ability  and  energy  can  be  displayed. 
Till  we  have  done  this,  let  us  not  presume  to  say 
that  there  is  no  genius  among  the  countrymen  of 
Isaiah,  no  heroism  among  the  descendants  of  the 
Maccabees. 

Sir,  in  supporting  the  motion  of  my  honourable 
friend,  I  am,  I  firmly  believe,  supporting  the  honour 
and  the  interests  of  the  Christian  religion,  I  should 
think  that  I  insulted  that  religion  if  I  said  that  it  can- 
not stand  unaided  by  intolerant  laws.  Without  such 
laws  it  was  established,  and  without  such  laws  it  may 
be  maintained.  It  triumphed  over  the  superstitions 
of  the  most  refined  and  of  the  most  savage  nations, 
over  the  graceful  mythology  of  Greece  and  the 
bloody  idolatry  of  the  northern  forests.  It  prevailed 
over  the  power  and  policy  of  the  Roman  empire.  It 
tamed  the  barbarians  by  whom  that  empire  was 
overthrown.  But  all  these  victories  were  gained  not 
by  the  help  of  intolerance,  but  in  spite  of  the  opposi- 
tion of  intolerance.  The  whole  history  of  Christianity 
proves  that  she  has  little  indeed  to  fear  from  perse- 
cution as  a  foe,  but  much  to  fear  from  persecution  as 
an  ally.     May  she  long  continue  to  bless  our  country 
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with  her  benignant  influence,  strong  in  her  sublime 
philosophy,  strong  in  her  spotless  morality,  strong  in 
those  internal  and  external  evidences  to  which  the 
most  powerful  and  comprehensive  of  human  intellects 
have  yielded  assent,  the  last  solace  of  those  who  have 
outlived  every  earthly  hope,  the  last  restraint  of  those 
who  are  raised  above  every  earthly  fear !  But  let 
not  us,  mistaking  her  character  and  her  interests, 
fight  the  battle  of  truth  with  the  weapons  of  error, 
and  endeavour  to  support  by  oppression  that  religion 
which  first  taught  the  human  race  the  great  lesson  of 
universal  charity. 
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DELIVERED    IN 


The  House  of  Commons  on  the  ioth  of  July, 


On  Wednesday,  the  tenth  of  July,  1833,  ^^-  Charles  Grant, 
President  of  the  Board  of  Control,  moved  that  the  Bill 
for  effecting  an  arrangement  with  the  India  Company, 
and  for  the  better  government  of  His  Majesty's  Indian 
territories,  should  be  read  a  second  time.  The  motion 
was  carried  without  a  division,  but  not  without  a  long 
debate,  in  the  course  of  which  the  following  Speech  was 
made. 

Having,  while  this  bill  was  in  preparation,  enjoyed 
the  fullest  and  kindest  confidence  of  my  right  honour- 
able friend,  the  President  of  the  Board  of  Control, 
agreeing  with  him  completely  in  all  those  views 
which  on  a  former  occasion  he  so  luminously  and 
eloquently  developed,  having  shared  his  anxieties, 
and  feeling  that  in  some  degree  I  share  his  responsi- 
bility, I  am  naturally  desirous  to  obtain  the  attention 
of  the  House  while  I  attempt  to  defend  the  principles 
of  the  proposed  arrangement.  I  wish  that  I  could 
promise  to  be  very  brief ;  but  the  subject  is  so  ex- 
tensive that  I  will  only  promise  to  condense  what 
I  have  to  say  as  much  as  I  can. 
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I  rejoice,  Sir,  that  I  am  completely  dispensed, 
by  the  turn  which  our  debates  have  taken,  from  the 
necessity  of  saying  any  thing  in  favour  of  one  part  of 
our  plan,  the  opening  of  the  China  trade.  No  voice, 
I  believe,  has  yet  been  raised  here  in  support  of  the 
monopoly.  On  that  subject  all  public  men  of  all 
parties  seem  to  be  agreed.  The  resolution  proposed 
by  the  Ministers  has  received  the  unanimous  assent 
of  both  Houses,  and  the  approbation  of  the  whole 
kingdom.  I  will  not,  therefore.  Sir,  detain  you  by 
vindicating  what  no  gentleman  has  yet  ventured  to 
attack,  but  will  proceed  to  call  your  attention  to 
those  effects  which  this  great  commercial  revolution 
necessarily  produced  on  the  system  of  Indian  govern- 
ment and  finance. 

The  China  trade  is  to  be  opened.  Reason  re- 
quires this.  Public  opinion  requires  it.  The  Govern- 
ment of  the  Duke  of  Wellington  felt  the  necessity 
as  strongly  as  the  Government  of  Lord  Grey.  No 
Minister,  Whig  or  Tory,  could  have  been  found  to 
propose  a  renewal  of  the  monopoly.  No  parlia- 
ment, reformed  or  unreformed,  would  have  listened 
to  such  a  proposition.  But  though  the  opening 
of  the  trade  was  a  matter  concerning  which  the 
public  had  long  made  up  its  mind,  the  political  con- 
sequences which  must  necessarily  follow  from  the 
opening  of  the  trade  seem  to  me  to  be  even  now 
little  understood.  The  language  which  I  have  heard 
in  almost  every  circle  where  the  subject  was  discussed 
was  this :  "  Take  away  the  monopoly,  and  leave  the 
government  of  India  to  the  Company  :  "  a  very  short 
and  convenient  way  of  settling  one  of  the  most 
complicated  questions  that  ever  a  legislature  had  to 
consider.  The  honourable  Member  for  Sheffield,^ 
though  not  disposed  to  retain  the  Company  as'  an 
organ  of  government,  has  repeatedly  used  language 
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which  proves  that  he  shares  in  the  general  miscon- 
ception. The  fact  is  that  the  abolition  of  the 
monopoly  rendered  it  absolutely  necessary  to  make 
a  fundamental  change  in  the  constitution  of  that 
great  Corporation. 

The  Company  had  united  in  itself  two  characters, 
the  character  of  trader  and  the  character  of  sovereign. 
Between  the  trader  and  the  sovereign  there  was  a 
long  and  complicated  account,  almost  every  item 
of  which  furnished  matter  for  litigation.  While  the 
monopoly  continued,  indeed,  litigation  was  averted. 
The  effect  of  the  monopoly  was,  to  satisfy  the  claims 
both  of  commerce  and  of  territory,  at  the  expense  of 
a  third  party,  the  English  people  ;  to  secure  at  once 
funds  for  the  dividend  of  the  stockholder  and  funds 
for  the  government  of  the  Indian  Empire,  by  means 
of  a  heavy  tax  on  the  tea  consumed  in  this  country. 
But,  when  the  third  party  would  no  longer  bear  this 
charge,  all  the  great  financial  questions  which  had,  at 
the  cost  of  that  third  party,  been  kept  in  abeyance, 
were  opened  in  an  instant.  The  connection  between 
the  Company  in  its  mercantile  capacity,  and  the  same 
Company  in  its  political  capacity,  was  dissolved. 
Even  if  the  Company  were  permitted,  as  has  been 
suggested,  to  govern  India  and  at  the  same  time  to 
trade  with  China,  no  adva,nces  would  be  made  from 
the  profits  of  its  Chinese  trade  for  the  support  of  its 
Indian  government.  It  was  in  consideration  of  the 
exclusive  privilege  that  the  Company  had  hitherto 
been  required  to  make  those  advances  ;  it  was  by  the 
exclusive  privilege  that  the  Company  had  been 
enabled  to  make  them.  When  that  privilege  was 
taken  away,  it  would  be  unreasonable  in  the  Legis- 
lature to  impose  such  an  obligation,  and  impossible 
for  the  Company  to  fulfil  it.  The  whole  system  of 
loans  from  commerce  to  territory,  and  repayments 
from  territory  to  commerce,  must  cease.     Each  party 
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must  rest  altogether  on  its  own  resources.     It  was 
therefore    absolutely    necessary    to    ascertain    what 
resources  each  party  possessed,  to  bring  the  long  and 
intricate  account  between  them  to  a  close,  and  to 
assign  to  each  a  fair  portion  of  assets  and  liabilities. 
There  was  vast  property.     How  much  of  that  pro- 
perty was  applicable  to  purposes  of  state  ?      How 
much  was  applicable  to  a  dividend  ?      There  were         t 
debts  to  the  amount  of  many  millions.      Which  of         | 
these  were  the  debts  of  the  government  that  ruled  at         f 
Calcutta  ?     Which  of  the  great  mercantile  house  that  •! 

bought  tea  at  Canton  }     Were  the  creditors  to  look  | 

to  the  land  revenues  of  India  for  their  money  ?  Or 
were  they  entitled  to  put  executions  into  the  ware- 
houses behind  Bishopsgate  Street .'' 

There  were  two  ways  of  settling  these  questions  ; 
adjudication  and  compromise.  The  difficulties  of 
adjudication  were  great ;  I  think  insuperable.  What- 
ever acuteness  and  diligence  could  do  has  been  done. 
One  person  in  particular,  whose  talents  and  industry 
peculiarly  fitted  him  for  such  investigations,  and  of 
whom  I  can  never  think  without  regret,  Mr.  Hyde 
Villiers,  devoted  himself  to  the  examination  with  an 
ardour  and  a  perseverance  which,  I  believe,  shortened 
a  life  most  valuable  to  his  country  and  to  his  friends. 
The  assistance  of  the  most  skilful  accountants  has 
been  called  in.  But  the  difficulties  are  such  as  no 
accountant,  however  skilful,  could  possibly  remove. 
The  difficulties  are  not  arithmetical,  but  political. 
They  arise  from  the  constitution  of  the  Company, 
from  the  long  and  intimate  union  of  the  commercial 
and  imperial  characters  in  one  body.  Suppose  that 
the  treasurer  of  a  charity  were  to  mix  up  the  money 
which  he  receives  on  account  of  the  charity  with  his 
own  private  rents  and  dividends,  to  pay  the  whole 
into  his  bank  to  his  own  private  account,  to  draw  it 
out  again  by  cheques  in  exactly  the  same  form  when 
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he  wanted  it  for  his  private  expenses,  and  when  he 
wanted  it  for  the  purposes  of  his  public  trust.  Sup- 
pose that  he  were  to  continue  to  act  thus  till  he  was 
himself  ignorant  whether  he  were  in  advance  or  in 
arrear  ;  and  suppose  that  many  years  after  his  death 
a  question  were  to  arise  whether  his  estate  were  in 
debt  to  the  charity  or  the  charity  in  debt  to  his  estate. 
Such  is  the  question  which  is  now  before  us,  with  this 
important  difference  ;  that  the  accounts  of  an  indi- 
vidual could  not  be  in  such  a  state  unless  he  had  been 
guilty  of  fraud,  or  of  that  gross  negligence  which  is 
scarcely  less  culpable  than  fraud,  and  that  the 
accounts  of  the  Company  were  brought  into  this  state  , 
by  circumstances  of  a  very  peculiar  kind,  by  circum- 
stances unparalleled  in  the  history  of  the  world. 

It  is  a  mistake  to  suppose  that  the  Company  was 
a  merely  commercial  body  till  the  middle  of  the  last 
century.  Commerce  was  its  chief  object  ;  but  in  order 
to  enable  it  to  pursue  that  object,  it  had  been,  like 
the  other  Companies  which  were  its  rivals,  like  the 
Dutch  India  Company,  like  the  French  India  Com- 
pany, invested  from  a  very  early  period  with  political 
functions.  More  than  a  hundred  and  twenty  years 
ago,  the  Company  was  in  miniature  precisely  what  it 
now  is.  It  was  entrusted  with  the  very  highest 
prerogatives  of  sovereignty.  It  had  its  forts,  and  its 
white  captains,  and  its  black  Sepoys  ;  it  had  its  civil 
and  criminal  tribunals  ;  it  was  authorised  to  proclaim 
martial  law ;  it  sent  ambassadors  to  the  native 
governments,  and  concluded  treaties  with  them  ;  it 
was  Zemindar  of  several  districts,  and  within  those 
districts,  like  other  Zemindars  of  the  first  class,  it 
exercised  the  powers  of  a  sovereign,  even  to  the 
infliction  of  capital  punishment  on  the  Hindoos 
within  its  jurisdiction.  It  is  incorrect,  therefore,  to 
say,  that  the  Company  was  at  first  a  mere  trader,  and 
has  since  become  a  sovereign.     It  was  at  first  a  great 

N  N2 


548 


Govemment  of  India 


trader  and  a  petty  prince.  The  political  functions  at 
first  attracted  little  notice,  because  they  were  merely 
auxiliary  to  the  commercial  functions.  By  degrees, 
however,  the  political  functions  became  more  and 
more  important.  The  Zemindar  became  a  great 
nabob,  became  sovereign  of  all  India  ;  the  two  hun- 
dred Sepoys  became  two  hundred  thousand.  This 
change  was  gradually  wrought,  and  was  not  imme- 
diately comprehended.  It  was  natural  that,  while  the 
political  functions  of  the  Company  were  merely 
auxiliary  to  its  commerce,  the  political  accounts 
should  have  been  mixed  up  with  the  commercial 
accounts.  It  was  equally  natural  that  this  mode  of 
keeping  accounts,  having  once  been  established, 
should  have  remained  unaltered  ;  and  the  more  so, 
as  the  change  in  the  situation  of  the  Company,  though 
rapid,  was  not  sudden.  It  is  impossible  to  name  any 
one  day,  or  any  one  year,  as  the  day  or  the  year  when 
the  Company  became  a  great  potentate.  It  has  been 
the  fashion  indeed  to  fix  on  the  year  1765,  the  year 
in  which  the  Mogul  issued  a  commission  authorising 
the  Company  to  administer  the  revenues  of  Bengal, 
Bahar,  and  Orissa,  as  the  precise  date  of  the  accession 
of  this  singular  body  to  sovereignty.  I  am  utterly  at 
a  loss  to  understand  why  this  epoch  should  be 
selected.  Long  before  1765  the  Company  had  the 
reality  of  political  power.  Long  before  that  year, 
they  made  a  nabob  of  Arcot ;  they  made  and  unmade 
nabobs  of  Bengal ;  they  humbled  the  Vizier  of  Oude  ; 
they  braved  the  Emperor  of  Hindostan  himself ;  more 
than  half  the  revenues  of  Bengal  were  under  one 
pretence  or  another  administered  by  them.  And 
after  the  grant,  the  Company  was  not,  in  form  and 
name,  an  independent  power.  It  was  merely  a 
minister  of  the  Court  of  Delhi.  Its  coinage  bore  the 
name  of  Shah  Alum.  The  inscription  which,  down 
to  the  time  of  the  Marquess  of  Hastings,  appeared  on 
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the  seal  of  the  Governor  General,  declared  that  great 
functionary  to  be  the  slave  of  the  Mogul.  Even  to 
this  day  we  have  never  formally  deposed  the  King  of 
Delhi.  The  Company  contents  itself  with  being 
Mayor  of  the  Palace,  while  the  Roi  Faineant  is 
suffered  to  play  at  being  a  sovereign.  In  fact,  it  was 
considered,  both  by  Lord  Clive  and  by  Warren 
Hastings,  as  a  point  of  policy  to  leave  the  character 
of  the  Company  thus  undefined,  in  order  that  the 
English  might  treat  the  princes  in  whose  names  they 
governed  as  realities  or  nonentities,  just  as  might  be 
most  convenient. 

Thus  the  transformation  of  the  Company  from  a 
trading  body,  which  possessed  some  sovereign  prero- 
gatives for  the  purposes  of  trade,  into  a  sovereign 
body,  the  trade  of  which  was  auxiliary  to  its  sove- 
reignty, was  effected  by  degrees  and  under  disguise. 
It  is  not  strange,  therefore,  that  the  mercantile  and 
political  transactions  of  this  great  corporation  should 
be  entangled  together  in  inextricable  complication. 
The  commercial  investments  have  been  purchased 
out  of  the  revenues  of  the  empire.  The  expenses  of 
war  and  government  have  been  defrayed  out  of  the 
profits  of  the  trade.  Commerce  and  territory  have 
contributed  to  the  improvement  of  the  same  spot  of 
land,  to  the  repairs  of  the  same  building.  Securities 
have  been  given  in  precisely  the  same  form,  for  money 
which  has  been  borrowed  for  purposes  of  State,  and 
for  money  which  has  been  borrowed  for  purposes  of 
trafific.  It  is  easy,  indeed, — and  this  is  a  circumstance 
which  has,  I  think,  misled  some  gentlemen, — ^it  is 
easy  to  see  what  part  of  the  assets  of  the  Company 
appears  in  a  commercial  form,  and  what  part  appears 
in  a  political  or  territorial  form.  But  this  is  not  the 
question.  Assets  which  are  commercial  in  form  may 
be  territorial  as  respects  the  right  of  property  ;  assets 
which  are  territorial  in  form  may  be  commercial  as 
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respects  the  right  of  property.  A  chest  of  tea  is  not 
necessarily  commercial  property  ;  it  may  have  been 
bought  out  of  the  territorial  revenue.  A  fort  is  not 
necessarily  territorial  property  ;  it  may  stand  on 
ground  which  the  Company  bought  a  hundred  years 
ago  out  of  their  commercial  profits.  Adjudication,  if 
by  adjudication  be  meant  decision  according  to  some 
known  rule  of  law,  was  out  of  the  question.  To  leave 
matters  like  these  to  be  determined  by  the  ordinary 
maxims  of  our  civil  jurisprudence  would  have  been 
the  height  of  absurdity  and  injustice.  For  example, 
the  home  bond  debt  of  the  Company,  it  is  believed, 
was  incurred  partly  for  political  and  partly  for  com- 
mercial purposes.  But  there  is  no  evidence  which 
would  enable  us  to  assign  to  each  branch  its  proper 
share.  The  bonds  all  run  in  the  same  form  ;  and  a 
court  of  justice  would,  therefore,  of  course,  either  lay 
the  whole  burthen  on  the  proprietors,  or  lay  the  whole 
on  the  territory.  We  have  legal  opinions,  very  re- 
spectable legal  opinions,  to  the  effect,  that  in  strictness 
of  law  the  territory  is  not  responsible,  and  that  the 
commercial  assets  are  responsible  for  every  farthing 
of  the  debts  which  were  incurred  for  the  government 
and  defence  of  India.  But  though  this  may  be,  and 
I  believe  is,  law,  it  is,  I  am  sure,  neither  reason  nor 
justice.  On  the  other  hand,  it  is  urged  by  the  advo- 
cates of  the  Company,  that  some  valuable  portions  of 
the  territory  are  the  property  of  that  body  in  its 
commercial  capacity ;  that  Calcutta,  for  example,  is 
the  private  estate  of  the  Company  ;  that  the  Company 
holds  the  island  of  Bombay,  in  free  and  common 
socage,  as  of  the  Manor  of  East  Greenwich.  I  will 
not  pronounce  any  opinion  on  these  points.  I  have 
considered  them  enough  to  see  that  there  is  quite 
difficulty  enough  in  them  to  exercise  all  the  ingenuity 
of  all  the  lawyers  in  the  kingdom  for  twenty  years. 
But  the  fact,  is,  Sir,  that  the  municipal  law  was  not 
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made  for  controversies  of  this  description.  The 
existence  of  such  a  body  as  this  gigantic  corporation, 
this  political  monster  of  two  natures,  subject  in  one 
hemisphere,  sovereign  in  another,  had  never  been 
contemplated  by  the  legislators  or  judges  of  former 
ages.  Nothing  but  grotesque  absurdity  and  atrocious 
injustice  could  have  been  the  effect,  if  the  claims  and 
liabilities  of  such  a  body  had  been  settled  according 
to  the  rules  of  Westminster  Hall,  if  the  maxims  of 
conveyancers  had  been  applied  to  the  titles  by  which 
flourishing  cities  and  provinces  are  held,  or  the 
maxims  of  the  law  merchant  to  those  promissory 
notes  which  are  the  securities  for  a  great  National 
Debt,  raised  for  the  purpose  of  exterminating  the 
Pindarrees  and  humbling  the  Burmese. 

It  was,  as  I  have  said,  absolutely  impossible  to 
bring  the  question  between  commerce  and  territory 
to  a  satisfactory  adjudication  ;  and  I  must  add  that, 
even  if  the  difficulties  which  I  have  mentioned  could 
have  been  surmounted,  even  if  there  had  been  reason 
to  hope  that  a  satisfactory  adjudication  could  have 
been  obtained,  I  should  still  have  wished  to  avoid 
that  course.  I  think  it  desirable  that  the  Company 
should  continue  to  have  a  share  in  the  government 
of  India ;  and  it  would  evidently  have  been  im- 
possible, pending  a  litigation  between  commerce  and 
territory,  to  leave  any  political  power  to  the  Company. 
It  would  clearly  have  been  the  duty  of  those  who  were 
charged  with  the  superintendence  of  India,  to  be  the 
patrons  of  India  throughout  that  momentous  litigation, 
to  scrutinise  with  the  utmost  severity  every  claim 
which  might  be  made  on  the  Indian  revenues,  and  to 
oppose,  with  energy  and  perseverance,  every  such 
claim,  unless  its  justice  were  manifest.  If  the  Company 
was  to  be  engaged  in  a  suit  for  many  millions,  in  a 
suit  which  might  last  for  many  years,  against  the 
Indian  territory,  could  we  entrust  the  Company  with 
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the  government  of  that  territory  ?  Could  we  put  the 
plaintiff  in  the  situation  of  prochain  ami  of  the  de- 
fendant ?  Could  we  appoint  governors  who  would 
have  had  an  interest  opposed  in  the  most  direct 
manner  to  the  interest  of  the  governed,  whose  stock 
would  have  been  raised  in  value  by  every  decision 
which  added  to  the  burthens  of  their  subjects,  and 
depressed  by  every  decision  which  diminished  those 
burthens  ?  It  would  be  absurd  to  suppose  that  they 
would  efficiently  defend  our  Indian  Empire  against 
the  claims  which  they  were  themselves  bringing 
against  it ;  and  it  would  be  equally  absurd  to  give  the 
government  of  the  Indian  Empire  to  those  who  could 
not  be  trusted  to  defend  its  interests. 

Seeing,  then,  that  it  was  most  difficult,  if  not 
wholly  impossible,  to  resort  to  adjudication  between 
commerce  and  territory,  seeing  that,  if  recourse  were 
had  to  adjudication,  it  would  be  necessary  to  make 
a  complete  revolution  in  the  whole  constitution  of 
India,  the  Government  has  proposed  a  compromise. 
That  compromise,  with  some  modifications  which  did 
not  in  the  slightest  degree  affect  its  principle,  and 
which,  while  they  gave  satisfaction  to  the  Company, 
will  eventually  lay  no  additional  burthen  on  the 
territory,  has  been  accepted.  It  has,  like  all  other 
compromises,  been  loudly  censured  by  violent  partisans 
on  both  sides.  It  has  been  represented  by  some  as 
far  too  favourable  to  the  Company,  and  by  others  as 
most  unjust  to  the  Company.  Sir,  I  own  that  we 
cannot  prove  that  either  of  these  accusations  is  un- 
founded. It  is  of  the  very  essence  of  our  case  that 
we  should  not  be  able  to  show  that  we  have  assigned, 
either  to  commerce  or  to  territory,  its  precise  due. 
For  our  principal  reason  for  recommending  a  com- 
promise was  our  full  conviction  that  it  was  absolutely 
impossible  to  ascertain  with  precision  what  was  due 
to  commerce  and  what  was  due  to  territory.     It  is 
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not  strange  that  some  people  should  accuse  us  of 
robbing  the  Company,  and  others  of  conferring  a 
vast  boon  on  the  Company,  at  the  expense  of  India : 
for  we  have  proposed  a  middle  course,  on  the  very 
ground  that  there  was  a  chance  of  a  result  much  more 
favourable  to  the  Company  than  our  arrangement, 
and  a  chance  also  of  a  result  much  less  favourable. 
If  the  questions  pending  between  the  Company  and  , 
India  had  been  decided  as  the  ardent  supporters  of 
the  Company  predicted,  India  would,  if  I  calculate 
rightly,  have  paid  eleven  millions  more  than  she  will 
now  have  to  pay.  If  those  questions  had  been  decided 
as  some  violent  enemies  of  the  Company  predicted, 
that  great  body  would  have  been  utterly  ruined. 
The  very  meaning  of  compromise  is  that  each  party  v^ 
gives  up  his  chance  of  complete  success,  in  order  to 
be  secured  against  the  chance  of  utter  failure.  And, 
as  men  of  sanguine  minds  always  overrate  the  chances 
in  their  own  favour,  every  fair  compromise  is  sure  to 
be  severely  censured  on  both  sides.  I  conceive  that, 
in  a  case  so  dark  and  complicated  as  this,  the  com- 
promise which  we  recommend  is  sufficiently  vindi- 
cated, if  it  cannot  be  proved  to  be  unfair.  We  are 
not  bound  to  prove  it  to  be  fair.  For  it  would  have 
been  unnecessary  for  us  to  resort  to  compromise  at 
all,  if  we  had  been  in  possession  of  evidence  which 
would  have  enabled  us  to  pronounce,  with  certainty, 
what  claims  were  fair  and  what  were  unfair.  It 
seems  to  me  that  we  have  acted  with  due  considera- 
tion for  every  party.  The  dividend  which  we  give 
to  the  proprietors  is  precisely  the  same  dividend 
which  they  have  been  receiving  during  forty  years, 
and  which  they  have  expected  to  receive  permanently. 
The  price  of  their  stock  bears  at  present  the  same 
proportion  to  the  price  of  other  stock  which  it  bore 
four  or  jfive  years  ago,  before  the  anxiety  and  excite- 
ment which  the  late  negotiations  naturally  produced 
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had  begun  to  operate.     As  to  the  territory  on  the 
other  hand,  it  is  true  that,  if  the  assets  which  are  now 
in  a  commercial  form  should    not   produce   a   fund 
sufficient  to  pay  the  debts  and  dividend  of  the  Com- 
pany, the  territory  must  stand  to  the  loss  and  pay 
the  difference.     But  in  return  for  taking  this  risk,  the 
territory  obtains  an  immediate  release  from  claims  to 
the  amount  of  many  millions.     I   certainly  do   not 
believe  that  all  those  claims  could  have  been  substan- 
tiated ;  but  I  know  that  very  able  men  think  differ- 
ently.   And,  if  only  one-fourth  of  the  sum  demanded 
had  been  awarded  to  the  Company,  India  would  have 
lost  more  than  the  largest  sum  which,  as  it  seems  tome, 
she  can  possibly  lose  under  the  proposed  arrangement. 
In  a  pecuniary  point  of  view,  therefore,  I  conceive 
that   we  can  defend  the  measure  as  it   affects   the 
territory.     But  to  the  territory  the  pecuniary  question 
is  of  secondary  importance.     If  we  have  made  a  good 
pecuniary    bargain   for    India,    but   a   bad   political 
bargain,  if  we  have  saved  three  or  four  millions  to  the 
finances  of  that  country,  and  given  to  it,  at  the  same 
time,  pernicious  institutions,  we  shall   indeed   have 
been  practising  a  most  ruinous  parsimony.     If,  on  the 
other  hand,  it  shall  be  found  that  we  have   added 
fifty  or  a  hundred  thousand  pounds  a-year  to  the  ex- 
penditure of  an  empire  which  yields  a  revenue  of 
twenty  millions,  but  that  we  have  at  the  same  time 
secured   to   that   empire,  as   far   as    in  us  lies,   the 
blessings   of  good    government,   we    shall   have   no 
reason  to  be  ashamed  of  our  profusion.     I   hope  and 
believe  that  India  will  have  to  pay  nothing.      But  on 
the  most  unfavourable  supposition  that  can  be  made, 
she  will  not  have  to  pay  so  much  to  the  Company  as 
she  now  pays  annually  to  a  single  state  pageant,  to 
the  titular  Nabob  of  Bengal,  for  example,  or  the  titular 
King   of  Delhi.     What  she  pays  to  these   nominal 
princes,  who,  while  they  did  anything,  did  mischief, 
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and  who  now  do  nothing,  she  may  well  consent  to 
pay  to  her  real  rulers,  if  she  receives  from  them,  in 
return,  efficient  protection  and  good  legislation. 

We  come  then  to  the  great  question.  Is  it . 
desirable  to  retain  the  Company  as  an  organ  of 
government  for  India  ?  I  think  that  it  is  desirable. 
The  question  is,  I  acknowledge,  beset  with  difficulties. 
We  have  to  solve  one  of  the  hardest  problems  in 
politics.  We  are  trying  to  make  brick  without  straw, 
to  bring  a  clean  thing  out  of  an  unclean,  to  give  a 
good  government  to  a  people  to  whom  we  cannot 
give  a  free  government.  In  this  country,  in  any 
neighbouring  country,  it  is  easy  to  frame  securities 
against  oppression.  In  Europe,  you  have  the  materials 
of  good  government  everywhere  ready  to  your  hands. 
The  people  are  everywhere  perfectly  competent  to 
hold  some  share,  not  in  every  country  an  equal  share, 
but  some  share,  of  political  power.  If  the  question 
were.  What  is  the  best  mode  of  securing  good  govern- 
ment in  Europe  ?  the  merest  smatterer  in  politics 
would  answer,  representative  institutions.  In  India 
you  cannot  have  representative  institutions.  Of  all  the 
innumerable  speculators  who  have  offered  their  sug- 
gestions on  Indian  politics,  not  a  single  one,  as  far  as 
I  know,  however  democratical  his  opinions  may  be, 
has  ever  maintained  the  possibility  of  giving,  at  the 
present  time,  such  institutions  to  India.  One  gentle- 
man, extremely  well  acquainted  with  the  affairs  of 
our  Eastern  Empire,  a  most  valuable  servant  of  the 
Company,  and  the  author  of  a  History  of  India, 
which,  though  certainly  not  free  from  faults,  is,  I 
think,  on  the  whole,  the  greatest  historical  work  which 
has  appeared  in  our  language  since  that  of  Gibbon,  I 
mean  Mr.  Mill,  was  examined  on  this  point.  That 
gentleman  is  well  known  to  be  a  very  bold  and 
uncompromising  politician.  He  has  written  strongly, 
far  too  strongly  I  think,  in  favour  of  pure  democracy. 


556 


Government  of  India 


He  has  gone  so  far  as  to  maintain  that  no  nation 
which  has  not  a  representative  legislature,  chosen  by 
universal  suffrage,  enjoys  security  against  oppression. 
But  when  he  was  asked  before  the  Committee  of  last 
year,  whether  he  thought  representative  government 
practicable  in  India,  his  answer  was,  '  utterly  out  of 
the  question.'  This,  then,  is  the  state  in  which  we 
are.  We  have  to  frame  a  good  government  for  a 
country  into  which,  by  universal  acknowledgment,  we 
cannot  introduce  those  institutions  which  all  our 
habits,  which  all  the  reasonings  of  European  philoso- 
phers, which  all  the  history  of  our  own  part  of  the 
world  would  lead  us  to  consider  as  the  one  great 
security  for  good  government.  We  have  to  engraft 
on  despotism  those  blessings  which  are  the  natural 
fruits  of  liberty.  In  these  circumstances.  Sir,  it  be- 
hoves us  to  be  cautious,  even  to  the  verge  of  timidity. 
The  light  of  political  science  and  of  history  is  with- 
drawn :  we  are  walking  in  darkness :  we  do  not 
distinctly  see  whither  we  are  going.  It  is  the  wisdom 
of  a  man,  so  situated,  to  feel  his  way,  and  not  to 
plant  his  foot  till  he  is  well  assured  that  the  ground 
before  him  is  firm. 

Some  things,  however,  in  the  midst  of  this  ob- 
scurity, I  can  see  with  clearness.  I  can  see,  for 
example,  that  it  is  desirable  that  the  authority  exer- 
cised inthis  country  over  the  Indian  governmentshould 
be  divided  between  two  bodies,  between  a  minister 
or  a  board  appointed  by  the  Crown,  and  some  other 
body  independent  of  the  Crown.  If  India  is  to  be  a 
dependency  of  England,  to  be  at  war  with  our  enemies, 
to  be  at  peace  with  our  allies,  to  be  protected  by  the 
English  navy  from  maritime  aggression,  to  have  a 
portion  of  the  English  army  mixed  with  its  Sepoys,  it 
plainly  follows  that  the  King,  to  whom  the  Constitu- 
tion gives  the  direction  of  foreign  affairs  and  the 
command  of  the  military  and  naval  forces,  ought  to 
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have  a  share  in  the  direction  of  the  Indian  govern- 
ment. Yet,  on  the  other  hand,  that  a  revenue  of 
twenty  millions  a  year,  an  army  of  two  hundred 
thousand  men,  a  civil  service  abounding  with  lucrative 
situations,  should  be  left  to  the  disposal  of  the  Crown 
without  any  check  whatever,  is  what  no  Minister,  I 
conceive,  would  venture  to  propose.  This  House  is 
indeed  the  check  provided  by  the  Constitution  on  the 
abuse  of  the  royal  prerogative.  But  that  this  House 
is,  or  is  likely  ever  to  be,  an  efficient  check  on  abuses 
practised  in  India,  I  altogether  deny.  We  have,  as  I 
believe  we  all  feel,  quite  business  enough.  If  we  were 
to  undertake  the  task  of  looking  into  Indian  affairs 
as  we  look  into  British  affairs,  if  we  were  to  have 
Indian  budgets  and  Indian  estimates,  if  we  were  to 
go  into  the  Indian  currency  question  and  the  Indian 
Bank  Charter,  if  to  our  disputes  about  Belgium 
and  Holland,  Don  Pedro  and  Don  Miguel,  were  to  be 
added  disputes  about  the  debts  of  the  Guicowar  and 
the  disorders  of  Mysore,  the  ex-king  of  the  Afghans 
and  the  Maharajah  Runjeet  Sing  ;  if  we  were  to  have 
one  night  occupied  by  the  embezzlements  of  the 
Benares  mint,  and  another  by  the  panic  in  the 
Calcutta  money  market  ;  if  the  questions  of  Suttee 
or  no  Suttee,  Pilgrim  tax  or  no  Pilgrim  tax.  Ryot- 
wary  or  Zemindary,  half  Batta  or  whole  Batta,  were 
to  be  debated  at  the  same  length  at  which  we  have 
debated  Church  reform  and  the  assessed  taxes, 
twenty-four  hours  a  day  and  three  hundred  and  sixty- 
five  days  a  year  would  be  too  short  a  time  for  the 
discharge  of  our  duties.  The  House,  it  is  plain,  has 
not  the  necessary  time  to  settle  these  matters  ;  nor 
has  it  the  necessary  knowledge  ;  nor  has  it  the  motives 
to  acquire  that  knowledge.  The  late  change  in  its 
constitution  has  made  it,  I  believe,  a  much  more 
faithful  representative  of  the  English  people.  But  it 
is  as  far  as  ever  from  being  a  representative  of  the 
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Indian  people.  A  broken  head  in  Cold  Bath  Fields 
produces  a  greater  sensation  among  us  than  three 
pitched  battles  in  India,  A  few  weeks  ago  we  had 
to  decide  on  a  claim  brought  by  an  individual  against 
the  revenues  of  India.  If  it  had  been  an  English 
question  the  walls  would  scarcely  have  held  the 
Members  who  would  have  flocked  to  the  division.  It 
was  an  Indian  question  ;  and  we  could  scarcely,  by 
dint  of  supplication,  make  a  House.  Even  when  my 
right  honourable  friend,  the  President  of  the  Board  of 
Control,  gave  his  able  and  interesting  explanation  of 
the  plan  which  he  intended  to  propose  for  the  govern- 
ment of  a  hundred  millions  of  human  beings,  the 
attendance  was  not  so  large  as  I  have  often  seen  it  on 
a  turnpike  bill  or  a  railroad  bill. 

I  then  take  these  things  as  proved,  that  the  Crown 
must  have  a  certain  authority  over  India,  that  there 
must  be  an  efficient  check  on  the  authority  of  the 
Crown,  and  that  the  House  of  Commons  cannot  be 
that  efficient  check.  We  must  then  find  some  other 
body  to  perform  that  important  office.  We  have 
such  a  body,  the  Company.     Shall  we  discard  it  ? 

It  is  true  that  the  power  of  the  Company  is  an 
anomaly  in  politics.  It  is  strange,  very  strange,  that 
a  joint  stock  society  of  traders,  a  society,  the  shares 
of  which  are  daily  passed  from  hand  to  hand,  a  society, 
the  component  parts  of  which  are  perpetually  chang- 
ing, a  society,  which,  judging  a  priori  from  its  con- 
stitution, we  should  have  said  was  as  little  fitted  for 
imperial  functions  as  the  Merchant  Tailors'  Company 
or  the  New  River  Company,  should  be  entrusted 
with  the  sovereignty  of  a  larger  population,  the 
disposal  of  a  larger  clear  revenue,  the  command  of  a 
larger  army,  than  are  under  the  direct  management 
of  the  Executive  Government  of  the  United  Kingdom. 
But  what  constitution  can  we  give  to  our  Indian 
Empire  which  shall  not  be  strange,  which  shall  not 
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be  anomalous  ? ,  That  Empire  is  itself  the  strangest 
of  all  political  anomalies.  That  a  handful  of  adven- 
turers from  an  island  in  the  Atlantic  should  have 
subjugated  a  vast  country  divided  from  the  place  of 
their  birth  by  half  the  globe  ;  a  country  w^hich  at  no 
very  distant  period  vi^as  merely  the  subject  of  fable  to 
the  nations  of  Europe  ;  a  country  never  before  violated 
by  the  most  renowned  of  Western  Conquerors ;  a 
country  which  Trajan  never  entered  ;  a  country  lying 
beyond  the  point  where  the  phalanx  of  Alexander 
refused  to  proceed  ;  that  we  should  govern  a  territory 
ten  thousand  miles  from  us,  a  territory  larger  and 
more  populous  than  France,  Spain,  Italy,  and  Germany 
put  together,  a  territory,  the  present  clear  revenue  of 
which  exceeds  the  present  clear  revenue  of  any 
state  in  the  world,  France  excepted ;  a  territory, 
inhabited  by  men  differing  from  us  in  race,  colour, 
language,  manners,  morals,  religion  ;  these  are  pro- 
digies to  which  the  world  has  seen  nothing  similar. 
Reason  is  confounded.  We  interrogate  the  past  in 
vain.  General  rules  are  useless  where  the  whole  is 
one  vast  exception.  The  Company  is  an  anomaly  ; 
but  it  is  part  of  a  system  where  everything  is  anomaly. 
It  is  the  strangest  of  all  governments  ;  but  it  is  de- 
signed for  the  strangest  of  all  Empires. 

If  we  discard  the  Company,  we  must  find  a  sub- 
stitute :  and,  take  what  substitute  we  may,  we  shall 
find  ourselves  unable  to  give  any  reason  for  believing 
that  the  body  which  we  have  put  in  the  room  of  the 
Company  is  likely  to  acquit  itself  of  its  duties  better 
than  the  Company.  Commissioners  appointed  by 
the  King  during  pleasure  would  be  no  check  on  the 
Crown  ;  Commissioners  appointed  by  the  King  or  by 
Parliament  for  life  would  always  be  appointed  by  the 
political  party  which  might  be  uppermost,  and  if  a 
change  of  administration  took  place,  would  harass  the 
new  Government  with  the  most  vexatious  opposition. 
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The  plan  suggested  by  the  right  honourable  Gentle- 
man, the  Member  for  Montgomeryshire,'  is  I  think 
the  very  worst  that  I  have  ever  heard.  He  would 
have  Directors  nominated  every  four  years  by  thej 
Crown.  Is  it  not  plain  that  these  Directors  would 
always  be  appointed  from  among  the  supporters  of 
the  Ministry  for  the  time  being  ;  that  their  situations 
would  depend  on  the  permanence  of  that  Ministry  ; 
that  therefore  all  their  power  and  patronage  would 
be  employed  for  the  purpose  of  propping  that  Minis- 
try, and,  in  case  of  a  change,  for  the  purpose  of 
molesting  those  who  might  succeed  to  power  ;  that 
they  would  be  subservient  while  their  friends  were  in, 
and  factious  when  their  friends  were  out  ?  How 
would  Lord  Grey's  Ministry  have  been  situated  if  the 
whole  body  of  Directors  had  been  nominated  by  the 
Duke  of  WeUington  in  1830?  I  mean  no  imputation 
on  the  Duke  of  Wellington.  If  the  present  Ministers 
had  to  nominate  Directors  for  four  years,  they  would, 
I  have  no  doubt,  nominate  men  who  would  give  no 
small  trouble  to  the  Duke  of  Wellington  if  he  were 
to  return  to  office.  What  we  want  is  a  body  inde- 
pendent of  the  Government,  and  no  more  than 
independent,  not  a  tool  of  the  Treasury,  not  a  tool  of 
the  opposition.  No  new  plan  which  I  have  heard 
proposed  would  give  us  such  a  body.  The  Company, 
strange  as  its  constitution  may  be,  is  such  a  body. 
It  is,  as  a  corporation,  neither  Whig  nor  Tory,  neither 
high-church  nor  low-church.  It  cannot  be  charged 
with  having  been  for  or  against  the  Catholic  Bill,  for 
or  against  the  Reform  Bill.  It  has  constantly  acted 
with  a  view,  not  to  English  politics,  but  to  Indian 
politics.  We  have  seen  the  country  convulsed  by 
faction.  We  have  seen  Ministers  driven  from  office 
by  this  House,  Parliament  dissolved  in  anger,  general 
elections   of    unprecedented    turbulence,   debates   of 
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unprecedented  interest.  We  have  seen  the  two 
branches  of  the  Legislature  placed  in  direct  oppo- 
sition to  each  other.  We  have  seen  the  advisers  of 
the  Crown  dismissed  one  day,  and  brought  back  the 
next  day  on  the  shoulders  of  the  people.  And  amidst  ^ 
all  these  agitating  events  the  Company  has  preserved 
strict  and  unsuspected  neutrality.  This  is,  I  think, 
an  inestimable  advantage  ;  and  it  is  an  advantage 
which  we  must  altogether  forego,  if  we  consent  to 
adopt  any  of  the  schemes  which  I  have  heard  pro- 
posed on  the  other  side  of  the  House. 

We  must  judge  of  the  Indian  government,  as  of 
all  other  governments,  by  its  practical  effects.  Ac- 
cording to  the  honourable  Member  for  Sheffield,  India 
is  ill  governed ;  and  the  whole  fault  is  with  the 
Company.  Innumerable  accusations,  great  and  small, 
are  brought  by  him  against  the  Directors.  They  are 
fond  of  war  :  they  are  fond  of  dominion  :  the  taxation 
is  burthensome  :  the  laws  are  undigested  :  the  roads 
are  rough  :  the  post  goes  on  foot :  and  for  everything 
the  Company  is  answerable.  From  the  dethronement 
of  the  Mogul  princes  to  the  mishaps  of  Sir  Charles 
Metcalfe's  courier,  every  disaster  that  has  taken  place 
in  the  East  during  sixty  years  is  laid  to  the  charge  of 
this  Corporation.  And  the  inference  is,  that  all  the 
power  which  they  possess  ought  to  be  taken  out  of 
their  hands,  and  transferred  at  once  to  the  Crown. 

Now,  Sir,  it  seems  to  me  that,  for  all  the  evils 
which  the  honourable  Gentleman  has  so  pathetically 
recounted,  the  Ministers  of  the  Crown  are  as  much 
to  blame  as  the  Company  ;  nay,  much  more  so :  for 
the  Board  of  Control  could,  without  the  consent  of  the  v 
Directors,  have  redressed  those  evils ;  and  the  Directors 
most  certainly  could  not  have  redressed  them  without 
the  consent  of  the  Board  of  Control.  Take  the  case 
of  that  frightful  grievance  which  seems  to  have  made 
the  deepest  impression  on  the  mind  of  the  honourable 
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Gentleman,  the  slowness  of  the  mail.  Why,  Sir,  if 
my  right  honourable  friend,  the  President  of  our  Board, 
thought  fit,  he  might  direct  me  to  write  to  the  Court 
and  require  them  to  frame  a  dispatch  on  that  subject. 
If  the  Court  disobeyed,  he  might  himself  frame  a 
dispatch  ordering  Lord  William  Bentinck  to  put  the 
dawks  all  over  Bengal  on  horseback.  If  the  Court 
refused  to  send  out  this  dispatch,  the  Board  could 
apply  to  the  King's  Bench  for  a  Mandamus.  If,  on 
the  other  hand,  the  Directors  wished  to  accelerate  the 
journeys  of  the  mail,  and  the  Board  were  adverse  to 
the  project,  the  Directors  could  do  nothing  at  all. 
For  all  measures  of  internal  policy  the  servants  of  the 
King  are  at  least  as  deeply  responsible  as  the  Com- 
pany. For  all  measures  of  foreign  policy  the  servants 
of  the  King,  and  they  alone,  are  responsible.  I  was 
surprised  to  hear  the  honourable  Gentleman  accuse 
the  Directors  of  insatiable  ambition  and  rapacity, 
when  he  must  know  that  no  act  of  aggression  on  any 
native  state  can  be  committed  by  the  Company 
without  the  sanction  of  the  Board,  and  that,  in  fact, 
the  Board  has  repeatedly  approved  of  warlike  mea- 
sures, which  were  strenuously  opposed  by  the  Com- 
pany. He  must  know,  in  particular,  that,  during  the 
energetic  and  splendid  administration  of  the  Marquess 
Wellesley,  the  Company  was  all  for  peace,  and  the 
Board  all  for  conquest.  If  a  line  of  conduct  which 
the  honourable  Gentleman  thinks  unjustifiable  has 
been  followed  by  the  Ministers  of  the  Crown  in  spite 
of  the  remonstrances  of  the  Directors,  this  is  surely  a 
strange  reason  for  turning  off  the  Directors,  and 
giving  the  whole  power  to  the  Crown. 

The  honourable  member  tells  us  that  India,  under 
the  present  system,  is  not  so  rich  and  flourishing  as 
she  was  two  hundred  years  ago.  Really,  Sir,  I  doubt 
whether  we  are  in  possession  of  sufficient  data  to 
enable  us  to  form  a  judgment  on  that  point.     But 
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the  matter  is  of  little  importance.  We  ought  to 
compare  India  under  our  Government,  not  with  India 
under  Acbar  and  his  immediate  successors,  but  with 
India  as  we  found  it.  The  calamities  through  which 
that  country  passed  during  the  interval  between  the 
fall  of  the  Mogul  power  and  the  establishment  of  the 
English  supremacy  were  sufficient  to  throw  the  people 
back  whole  centuries.  It  would  surely  be  unjust  to 
say,  that  Alfred  was  a  bad  King,  because  Britain, 
under  his  government,  was  not  so  rich  or  so  civilised 
as  in  the  time  of  the  Romans. 

In  what  state,  then,  did  we  find  India?  And 
what  have  we  made  India?  We  found  society 
throughout  that  vast  country  in  a  state  to  which 
history  scarcely  furnishes  a  parallel.  The  nearest 
parallel  would,  perhaps,  be  the  state  of  Europe  during 
the  fifth  century.  The  Mogul  empire  in  the  time  of 
the  successors  of  Aurungzebe,  like  the  Roman  empire 
in  the  time  of  the  successors  of  Theodosius,  was 
sinking  under  the  vices  of  a  bad  internal  adminis-  y 
tration,  and  under  the  assaults  of  barbarous  invaders. 
At  Delhi,  as  at  Ravenna,  there  was  a  mock  sovereign, 
immured  in  a  gorgeous  state  prison.  He  was  suffered 
to  indulge  in  every  sensual  pleasure.  He  was  adored 
with  servile  prostrations.  He  assumed  and  bestowed 
the  most  magnificent  titles.  But,  in  fact,  he  was  a 
mere  puppet  in  the  hands  of  some  ambitious  subject. 
While  the  Honorii  and  Augustuli  of  the  East,  sur- 
rounded by  their  fawning  eunuchs,  revelled  and  dozed 
without  knowing  or  caring  what  might  pass  beyond 
the  walls  of  their  palace  gardens,  the  provinces  had 
ceased  to  respect  a  government  which  could  neither 
punish  nor  protect  them.  Society  was  a  chaos.  Its  ^ 
restless  and  shifting  elements  formed  themselves 
every  moment  into  some  new  combination,  which  the 
next  moment  dissolved.  In  the  course  of  a  single 
generation  a  hundred  dynasties  grew  up,  flourished, 
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decayed,  were  extinguished,  were  forgotten.  Every 
adventurer  who  could  muster  a  troop  of  horse  might 
aspire  to  a  throne.  Every  palace  was  every  year  the 
scene  of  conspiracies,  treasons,  revolutions,  parricides. 
Meanwhile  a  rapid  succession  of  Alarics  and  Attilas 
passed  over  the  defenceless  empire.  A  Persian  in- 
vader penetrated  to  Delhi,  and  carried  back  in  triumph 
the  most  precious  treasures  of  the  House  of  Tamer- 
lane. The  Afghan  soon  followed,  by  the  same  track, 
to  glean  whatever  the  Persian  had  spared.  The 
Jauts  established  themselves  on  the  Jumna.  The 
Seiks  devastated  Lahore.  Every  part  of  India,  from 
Tanjore  to  the  Himalayas,  was  laid  under  contribution 
by  the  Mahrattas.  The  people  were  ground  down  to 
the  dust  by  the  oppressor  without  and  the  oppressor 
within,  by  the  robber  from  whom  the  Nabob  was 
unable  to  protect  them,  by  the  Nabob  who  took 
whatever  the  robber  had  left  to  them.  All  the  evils 
of  despotism,  and  all  the  evils  of  anarchy,  pressed  at 
once  on  that  miserable  race.  They  knew  nothing  of 
government  but  its  exactions.  Desolation  was  in 
their  imperial  cities,  and  famine  all  along  the  banks 
of  their  broad  and  redundant  rivers.  It  seemed  that 
a  few  more  years  would  suffice  to  efface  all  traces  of 
the  opulence  and  civilisation  of  an  earlier  age 

Such  was  the  state  of  India  when  the  Company 
began  to  take  part  in  the  disputes  of  its  ephemeral 
sovereigns.  About  eighty  years  have  elapsed  since 
we  appeared  as  auxiliaries  in  a  contest  between  two 
rival  families  for  the  sovereignty  of  a  small  corner  of 
the  Peninsula.  From  that  moment  commenced  a 
great,  a  stupendous  process,  the  reconstruction  of  a 
decomposed  society.  Two  generations  have  passed 
away ;  and  the  process  is  complete.  The  scattered 
fragments  of  the  empire  of  Aurungzebe  have  been 
united  in  an  empire  stronger  and  more  closely  knit 
together  than  that  which  Aurungzebe  ruled.      The 
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power  of  the  new  sovereigns  penetrates  their  domi- 
nions more  completely,  and  is  far  more  implicitly 
obeyed,  than  was  that  of  the  proudest  princes  of  the 
Mogul  dynasty. 

It  is  true,  that  the  early  history  of  this  great 
revolution  is  chequered  with  guilt  and  shame.  It  is 
true  that  the  founders  of  our  Indian  empire  too  often 
abused  the  strength  which  they  derived  from  superior 
energy  and  superior  knowledge.  It  is  true  that,  with 
some  of  the  highest  qualities  of  the  race  from  which 
they  sprang,  they  combined  some  of  the  worst  defects 
of  the  race  over  which  they  ruled.  How  should  it 
have  been  otherwise?  Born  in  humble  stations, 
accustomed  to  earn  a  slender  maintenance  by  obscure 
industry,  they  found  themselves  transformed  in  a  few 
months  from  clerks  drudging  over  desks,  or  captains 
in  marching  regiments,  into  statesmen  and  generals, 
with  armies  at  their  command,  with  the  revenues  of 
kingdoms  at  their  disposal,  with  power  to  make  and 
depose  sovereigns  at  their  pleasure.  They  were  what 
it  was  natural  that  men  should  be  who  had  been 
raised  by  so  rapid  an  ascent  to  so  dizzy  an  eminence, 
profuse  and  rapacious,  imperious  and  corrupt. 

It  is  true,  then,  that  there  was  too  much  founda- 
tion for  the  representations  of  those  satirists  and 
dramatists  who  held  up  the  character  of  the  English 
Nabob  to  the  derision  and  hatred  of  a  former  genera- 
tion. It  is  true  that  some  disgraceful  intrigues,  some 
unjust  and  cruel  wars,  some  instances  of  odious 
perfidy  and  avarice  stain  the  annals  of  our  Eastern 
empire.  It  is  true  that  the  duties  of  government  and 
legislation  were  long  wholly  neglected  or  carelessly 
performed.  It  is  true  that  when  the  conquerors  at 
length  began  to  apply  themselves  in  earnest  to  the 
discharge  of  their  high  functions,  they  committed  the 
errors  natural  to  rulers  who  were  but  imperfectly 
acquainted  with  the  language  and  manners  of  their 
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subjects.  It  is  true  that  some  plans,  which  were 
dictated  by  the  purest  and  most  benevolent  feelings, 
have  not  been  attended  by  the  desired  success.  It  is 
true  that  India  suffers  to  this  day  from  a  heavy 
burthen  of  taxation  and  from  a  defective  system  of 
law.  It  is  true,  I  fear,  that  in  those  states  which  are 
connected  with  us  by  subsidiary  alliance,  all  the  evils 
of  oriental  despotism  have  too  frequently  shown  them- 
selves in  their  most  loathsome  and  destructive  form. 

All  this  is  true.  Yet  in  the  history  and  in  the 
present  state  of  our  Indian  Empire  I  see  ample  reason 
for  exultation  and  for  a  good  hope. 

I  see  that  we  have  established  order  where  we 
found  confusion.  I  see  that  the  petty  dynasties 
which  were  generated  by  the  corruption  of  the  great 
Mahometan  empire,  and  which,  a  century  ago,  kept 
all  India  in  constant  agitation,  have  been  quelled  by 
one  overwhelming  power.  I  see  that  the  predatory 
tribes  which,  in  the  middle  of  the  last  century,  passed 
annually  over  the  harvests  of  India  with  the  destruc- 
tive rapidity  of  a  hurricane,  have  quailed  before  the 
valour  of  a  braver  and  sterner  race,  have  been  van- 
quished, scattered,  hunted  to  their  strongholds,  and 
either  extirpated  by  the  English  sword,  or  compelled  to 
exchange  the  pursuits  of  rapine  for  those  of  industry. 

I  look  back  for  many  years  ;  and  I  see  scarcely  a 
trace  of  the  vices  which  blemished  the  splendid  fame 
of  the  first  conquerors  of  Bengal.  I  see  peace 
studiously  preserved.  I  see  faith  inviolably  main- 
tained towards  feeble  and  dependent  states.  I  see 
confidence  gradually  infused  into  the  minds  of 
suspicious  neighbours.  I  see  the  horrors  of  war 
mitigated  by  the  chivalrous  and  Christian  spirit  of 
Europe.  I  see  examples  of  moderation  and  clemency, 
such  as  I  should  seek  in  vain  in  the  annals  of  any 
other  victorious  and  dominant  nation.  I  see  captive 
tyrants,  whose  treachery  and  cruelty  might  have  ex- 
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cused  a  severe  retribution,  living  in  security,  comfort, 
and  dignity,  under  the  protection  of  the  government 
which  they  laboured  to  destroy. 

I  see  a  large  body  of  civil  and  military  function- 
aries resembling  in  nothing  but  capacity  and  valour 
those  adventurers  who,  seventy  years  ago,  came 
hither,  laden  with  wealth  and  infamy,  to  parade 
before  our  fathers  the  plundered  treasures  of  Bengal 
and  Tanjore.  I  reflect  with  pride  that  to  the  doubt- 
ful splendour  which  surrounds  the  memory  of 
Hastings  and  of  Clive,  we  can  oppose  the  spotless 
glory  of  Elphinstone  and  Munro.  I  contemplate 
with  reverence  and  delight  the  honourable  poverty 
which  is  the  evidence  of  rectitude  firmly  maintained 
amidst  strong  temptations.  I  rejoice  to  see  my 
countrymen,  after  ruling  millions  of  subjects,  after 
commanding  victorious  armies,  after  dictating  terms 
of  peace  at  the  gates  of  hostile  capitals,  after  ad- 
ministering the  revenues  of  great  provinces,  after 
judging  the  causes  of  wealthy  Zemindars,  after  resid- 
ing at  the  Courts  of  tributary  Kings,  return  to  their 
native  land  with  no  more  than  a  decent  competence. 

I  see  a  government  anxiously  bent  on  the  public 
good.  Even  in  its  errors  I  recognise  a  paternal 
feeling  towards  the  great  people  committed  to  its 
charge.  I  see  toleration  strictly  maintained :  yet  I 
see  bloody  and  degrading  superstitions  gradually 
losing  their  power.  I  see  the  morality,  the  philosophy, 
the  taste  of  Europe,  beginning  to  produce  a  salutary 
effect  on  the  hearts  and  understandings  of  our  subjects. 
I  see  the  public  mind  of  India,  that  public  mind 
which  we  found  debased  and  contracted  by  the  worst 
forms  of  political  and  religious  tyranny,  expanding 
itself  to  just  and  noble  views  of  the  ends  of  govern- 
ment and  of  the  social  duties  of  man. 

I  see  evils :  but   I  see  the  government  actively     \J 
employed  in  the  work  of  remedying  those  evils.    The 
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taxation  is  heavy  ;  but  the  work  of  retrenchment  is 
unsparingly  pursued.  The  mischiefs  arising  from  the 
system  of  subsidiary  alliance  are  great :  but  the  rulers 
of  India  are  fully  aware  of  those  mischiefs,  and  are 
engaged  in  guarding  against  them.  Wherever  they 
now  interfere  for  the  purpose  of  supporting  a  native 
government,  they  interfere  also  for  the  purpose  of 
reforming  it. 

Seeing  these  things,  then,  am  I  prepared  to 
discard  the  Company  as  an  organ  of  government  ?  I 
am  not.  Assuredly  I  will  never  shrink  from  innova- 
tion where  I  see  reason  to  believe  that  innovation 
will  be  improvement.  That  the  present  Government 
does  not  shrink  from  innovations  which  it  considers 
as  improvements  the  bill  now  before  the  House  suffi- 
ciently shows.  But  surely  the  burthen  of  the  proof 
lies  on  the  innovators.  They  are  bound  to  show  that 
there  is  a  fair  probability  of  obtaining  some  advan- 
tage before  they  call  upon  us  to  take  up  the  founda- 
tions of  the  Indian  Government.  I  have  no  super- 
stitious veneration  for  the  Court  of  Directors  or  the ' 
Court  of  Proprietors.  Find  me  a  better  Council :  find 
me  a  better  constituent  body :  and  I  am  ready  for  a 
change.  But  of  all  the  substitutes  for  the  Company 
which  have  hitherto  been  suggested,  not  one  has  been 
proved  to  be  better  than  the  Company  ;  and  most  of 
them  I  could,  I  think,  easily  prove  to  be  worse. 
Circumstances  might  force  us  to  hazard  a  change. 
If  the  Company  were  to  refuse  to  accept  of  the  go- 
vernment unless  we  would  grant  pecuniary  terms  which 
I  thought  extravagant,  or  unless  we  gave  up  the 
clauses  in  this  bill  which  permit  Europeans  to  hold 
landed  property  and  natives  to  hold  office,  I  would 
take  them  at  their  word.  But  I  will  not  discard  them 
in  the  mere  rage  of  experiment. 

Do    I   call   the   government   of  India  a  perfect 
government  ?      Very  far  from  it.     No  nation  can  be 
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perfectly  well  governed  till  it  is  competent  to  govern 
itself.  I  compare  the  Indian  government  with  other 
governments  of  the  same  class,  with  despotisms,  with 
military  despotisms,  with  foreign  military  despotisms  ; 
and  I  find  none  that  approaches  it  in  excellence.  I 
compare  it  with  the  government  of  the  Roman  pro- 
vinces, with  the  government  of  the  Spanish  colonies  ; 
and  I  am  proud  of  my  country  and  my  age.  Here 
are  a  hundred  millions  of  people  under  the  absolute 
rule  of  a  few  strangers,  differing  from  them  physically, 
differing  from  them  morally,  mere  Mamelukes,  not 
born  in  the  country  which  they  rule,  not  meaning  to 
lay  their  bones  in  it.  If  you  require  me  to  make  this 
government  as  good  as  that  of  England,  France,  or 
the  United  States  of  America,  I  own  frankly  that  I 
can  do  no  such  thing.  Reasoning  a  priori,  I  should 
have  come  to  the  conclusion  that  such  a  government 
must  be  a  horrible  tyranny.  It  is  a  source  of  con- 
stant amazement  to  me  that  it  is  so  good  as  I  find  it 
to  be.  I  will  not,  therefore,  in  a  case  in  which  I  have 
neither  principles  nor  precedents  to  guide  me,  pull 
down  the  existing  system  on  account  of  its  theoretical 
defects.  For  I  know  that  any  system  which  I  could 
put  in  its  place  would  be  equally  condemned  by 
theory,  while  it  would  not  be  equally  sanctioned  by 
experience. 

Some  change  in  the  constitution  of  the  Company 
was,  as  I  have  shown,  rendered  inevitable  by  the 
opening  of  the  China  Trade  ;  and  it  was  the  duty  of 
the  Government  to  take  care  that  the  change  should 
not  be  prejudicial  to  India.  There  were  many  ways 
io  which  the  compromise  between  commerce  and 
territory  might  have  been  effected.  We  might  have 
taken  the  assets,  and  paid  a  sum  down,  leaving  the 
Company  to  invest  that  sum  as  they  chose.  We 
might  have  offered  English  security  with  a  lower 
interest.     We  might  have  taken  the  course  which  the 
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late  ministers  designed  to  take.  They  would  have 
left  the  Company  in  possession  of  the  means  of  carry- 
ing on  its  trade  in  competition  with  private  merchants, 
My  firm  belief  is  that,  if  this  course  had  been  taken, 
the  Company  must,  in  a  very  few  years,  have 
abandoned  the  trade,  or  the  trade  would  have  ruined 
the  Company.  It  was  not,  however,  solely  or  princi-i 
pally  by  regard  for  the  interest  of  the  Company,  or; 
of  English  merchants  generally,  that  the  Government 
was  guided  on  this  occasion.  The  course  which 
appeared  to  us  tl.e  most  likely  to  promote  the 
interests  of  our  Eastern  Empire  was  to  make  the 
proprietors  of  India  stock  creditors  of  the  Indian 
territory.  Their  interest  will  thus  be  in  a  great 
measure  the  same  with  the  interest  of  the  people 
whom  they  are  to  rule.  Their  income  will  depend 
on  the  revenues  of  their  empire.  The  revenues  of 
their  empire  will  depend  on  the  manner  in  which  the 
affairs  of  that  empire  are  administered.  We  furnish 
them  with  the  strongest  motives  to  watch  over  the 
interests  of  the  cultivator  and  the  trader,  to  maintain 
peace,  to  carry  on  with  vigour  the  work  of  retrench- 
ment, to  detect  and  punish  extortion  and  corruption. 
Though  they  live  at  a  distance  from  India,  though 
few  of  them  have  ever  seen  or  may  ever  see  the  people 
whom  they  rule,  they  will  have  a  great  stake  in  the 
happiness  of  their  subjects.  If  their  misgovernment 
should  produce  disorder  in  the  finances,  they  will 
themselves  feel  the  effects  of  that  disorder  in  their 
own  household  expenses.  I  believe  this  to  be,  next 
to  a  representative  constitution,  the  constitution  which 
is  the  best  security  for  good  government.  A  repre- 
sentative constitution  India  cannot  at  present  have. 
And  we  have  therefore,  I  think,  given  her  the  best 
constitution  of  which  she  is  capable. 

One  word  as  to  the  new  arrangement  which  we 
propose  with  respect  to  the  patronage.     It  is  intended 
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to  introduce  the  principle  of  competition  in  the  dis- 
posal of  writerships  ;  and  from  this  change  I  cannot 
but  anticipate  the  happiest  results.  The  civil  servants 
of  the  Company  are  undoubtedly  a  highly  respectable 
body  of  men  ;  and  in  that  body,  as  in  every  large 
body,  there  are  some  persons  of  very  eminent  ability. 
I  rejoice  most  cordially  to  see  this.  I  rejoice  to  see 
that  the  standard  of  morality  is  so  high  in  England, 
that  intelligence  is  so  generally  diffused  through 
England,  that  young  persons  who  are  taken  from  the 
mass  of  society,  by  favour  and  not  by  merit,  and  who 
are  therefore  only  fair  samples  of  the  mass,  should, 
when  placed  in  situations  of  high  importance,  be  so 
seldom  found  wanting.  But  it  is  not  the  less  true 
that  India  is  entitled  to  the  service  of  the  best  talents 
which  England  can  spare.  That  the  average  of 
intelligence  and  virtue  is  very  high  in  this  country  is 
matter  for  honest  exultation.  But  it  is  no  reason 
for  employing  average  men  where  you  can  obtain 
superior  men.  Consider,  too,  Sir,  how  rapidly  the 
public  mind  of  India  is  advancing,  how  much  atten- 
tion is  already  paid  by  the  higher  classes  of  the  natives 
to  those  intellectual  pursuits  on  the  cultivation  of 
which  the  superiority  of  the  European  race  to  the 
rest  of  mankind  principally  depends.  Surely,  in  such 
circumstances,  from  motives  of  selfish  policy,  if  from 
no  higher  motive,  we  ought  to  fill  the  magistracies  of 
our  Eastern  Empire  with  men  who  may  do  honour 
to  their  country,  with  men  who  may  represent  the 
best  part  of  the  English  nation.  This,  Sir,  is  our 
object ;  and  we  believe  that  by  the  plan  which  is  now 
proposed  this  object  will  be  attained.  It  is  proposed, 
that  for  every  vacancy  in  the  civil  service  four  candi- 
dates shall  be  named,  and  the  best  candidate  selected 
by  examination.  We  conceive  that,  under  this  system, 
the  persons  sent  out  will  be  young  men  above  par, 
young  men  superior  either  in  talents  or  in  diligence 
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to  the  mass.  It  is  said,  I  know,  that  examinations  in 
Latin,  in  Greek,  and  in  mathematics,  are  no  tests  of 
what  men  will  prove  to  be  in  life.  I  am  perfectly 
aware  that  they  are  not  infallible  tests  :  but  that  they 
are  tests  I  confidently  maintain.  Look  at  every  walk 
of  life,  at  this  House,  at  the  other  House,  at  the  Bar, 
at  the  Bench,  at  the  Church,  and  see  whether  it  be 
not  true  that  those  who  attain  high  distinction  in  the 
world  were  generally  men  who  were  distinguished  in 
their  academic  career.  Indeed,  Sir,  this  objection 
would  prove  far  too  much  even  for  those  who  use  it. 
It  would  prove  that  there  is  no  use  at  all  in  educa- 
tion. Why  should  we  put  boys  out  of  their  way  ? 
Why  should  we  force  a  lad,  who  would  much  rather 
fly  a  kite  or  trundle  a  hoop,  to  learn  his  Latin 
Grammar  ?  Why  should  we  keep  a  young  man  to 
his  Thucydides  or  his  Laplace,  when  he  would  much 
rather  be  shooting  ?  Education  would  be  mere  useless 
torture,  if,  at  two  or  three  and  twenty,  a  man  who 
had  neglected  his  studies  were  exactly  on  a  par  with 
a  man  who  had  applied  himself  to  them,  exactly  as 
likely  to  perform  all  the  offices  of  public  life  with 
credit  to  himself  and  with  advantage  to  society. 
Whether  the  English  system  of  education  be  good  or 
bad  is  not  now  the  question.  Perhaps  I  may  think  that 
too  much  time  is  given  to  the  ancient  languages  and 
to  the  abstract  sciences.  But  what  then  ?  Whatever 
be  the  languages,  whatever  be  the  sciences,  which  it 
is,  in  any  age  or  country,  the  fashion  to  teach,  the 
persons  who  become  the  greatest  proficients  in  those 
languages  and  those  sciences  will  generally  be  the 
flower  of  the  youth,  the  most  acute,  the  most 
industrious,  the  most  ambitious  of  honourable  dis- 
tinctions. If  the  Ptolemaic  system  were  taught 
at  Cambridge  instead  of  the  Newtonian,  the  senior 
wrangler  would  nevertheless  be  in  general  a  superior 
man  to  the  wooden  spoon.     If,  instead  of  learning 
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Greek  we  learned  the  Cherokee,  the  man  who  under- 
stood the  Cherokee  best,  who  made  the  most  correct  and 
melodious  Cherokee  verses,  who  comprehended  most 
accurately  the  effect  of  the  Cherokee  particles,  would 
generally  be  ^  superior  man  to  him  who  was  destitute 
of  these  accomplishments.  If  astrology  were  taught 
at  our  Universities,  the  young  man  who  cast  nativities 
best  would  generally  turn  out  a  superior  man.  If 
alchymy  were  taught,  the  young  man  who  showed 
most  activity  in  the  pursuit  of  the  philosopher's  stone 
would  generally  turn  out  a  superior  man. 

I  will  only  add  one  other  observation  on  this 
subject.  Although  I  am  inclined  to  think  that  too 
exclusive  an  attention  is  paid  in  the  education  of 
young  English  gentlemen  to  the  dead  languages,  I 
conceive  that  when  you  are  choosing  men  to  fill 
situations  for  which  the  very  first  and  most  indispen- 
sable qualification  is  familiarity  with  foreign  languages, 
it  would  be  difficult  to  find  a  better  test  of  their 
fitness  than  their  classical  acquirements. 

Some  persons  have  expressed  doubts  as  to  the 
possibility  of  procuring  fair  examinations.  I  am 
quite  sure  that  no  person  who  has  been  either  at 
Cambridge  or  at  Oxford  can  entertain  such  doubts. 
I  feel,  indeed,  that  I  ought  to  apologise  for  even 
noticing  an  objection  so  frivolous. 

Next  to  the  opening  of  the  China  Trade,  Sir,  the 
change  most  eagerly  demanded  by  the  English  people 
was,  that  the  restrictions  on  the  admission  of  Euro-  - 
peans  to  India  should  be  removed.  In  this  change  '"' 
there  are  undoubtedly  very  great  advantages.  The 
chief  advantage  is,  I  think,  the  improvement  which 
the  minds  of  our  native  subjects  may  be  expected  to 
derive  from  free  intercourse  with  a  people  far  advanced 
beyond  themselves  in  intellectual  cultivation.  I  can- 
not deny,  however,  that  the  advantages  are  attended 
with  some  danger. 
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The  danger  is  that  the  new  comers,  belonging  to 
the  ruling  nation,  resembling  in  colour,  in  language, 
in  manners,  those  who  hold  supreme  military  and 
political  power,  and  differing  in  all  these  respects 
from  the  great  mass  of  the  population,  may  consider 
themselves  as  a  superior  class,  and  may  trample  on, 
the  indigenous  race.  Hitherto  there  have  been 
strong  restraints  on  Europeans  resident  in  India. 
Licences  were  not  easily  obtained.  Those  residents 
who  were  in  the  service  of  the  Company  had  obvious 
motives  for  conducting  themselves  with  propriety.  If 
they  incurred  the  serious  displeasure  of  the  Govern- 
ment, their  hopes  of  promotion  were  blighted.  Even 
those  who  were  not  in  the  public  service  were  subject 
to  the  formidable  power  which  the  Government 
possessed  of  banishing  them  at  its  pleasure. 

The  licence  of  the  Government  will  now  no  longer 
be  necessary  to  persons  who  desire  to  reside  in  the 
settled  provinces  of  India.  The  power  of  arbitrary 
deportation  is  withdrawn.  Unless,  therefore,  we  mean 
to  leave  the  natives  exposed  to  the  tyranny  and 
insolence  of  every  profligate  adventurer  who  may 
visit  the  East,  we  must  place  the  European  under  the 
same  power  which  legislates  for  the  Hindoo.  No 
man  loves  political  freedom  more  than  I.  But  a 
privilege  enjoyed  by  a  few  individuals,  in  the  midst  of 
a  vast  population  who  do  not  enjoy  it,  ought  not  to 
be  called  freedom.  It  is  tyranny.  In  the  West 
Indies  I  have  not  the  least  doubt  that  the  existence 
of  the  Trial  by  Jury  and  of  Legislative  Assemblies 
has  tended  to  make  the  condition  of  the  slaves  worse  \J 
than  it  would  otherwise  have  been.  Or,  to  go  to 
India  itself  for  an  instance,  though  I  fully  believe  that 
a  mild  penal  code  is  better  than  a  severe  penal  code, 
the  worst  of  all  systems  was  surely  that  of  having  a 
mild  code  for  the  Brahmins,  who  sprang  from  the 
head  of  the  Creator,  while  there  was  a  severe  code  for 
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the   Sudras,   who   sprang  from  his  feet.     India  has 
suffered  enough  already  from  the  distinction  of  castes, 
and   from  the  deeply  rooted  prejudices   which  that 
distinction   has   engendered.      God    forbid   that   we 
should  inflict  on  her  the  curse  of  a  new  caste,  that 
we  should  send  her  a  new  breed  of  Brahmins,  author- 
ised to  treat  all  the  native  population  as  Parias  ! 
;        With  a  view  to  the  prevention  of  this  evil,  we 
I  propose   to   give   to  the   Supreme  Government  the 
i  power  of  legislating  for    Europeans  as  well  as  for 
'  natives.      We  propose   that  the   regulations   of  the 
Government  shall  bind  the  King's  Court  as  they  bind 
all  other  courts,  and  that  registration  by  the  Judges 
of  the  King's  Courts  shall  no  longer  be  necessary  to 
give  validity  to  those  regulations  within  the  towns  of 
Calcutta,  Madras,  and  Bombay. 

I  could  scarcely,  Sir,  believe  my  ears  when  I  heard 
.  this  part  of  our  plan  condemned  in  another  place.  I 
should  have  thought  that  it  would  have  been  received 
with  peculiar  favour  in  that  quarter  where  it  has  met 
with  the  most  severe  condemnation.  What,  at  pre- 
sent, is  the  case?  If  the  Supreme  Court  and  the 
Government  differ  on  a  question  of  jurisdiction,  or  on 
a  question  of  legislation  within  the  towns  which  are 
the  seats  of  Government,  there  is  absolutely  no  umpire 
but  the  Imperial  Parliament.  The  device  of  putting 
one  wild  elephant  between  two  tame  elephants  was 
ingenious ;  but  it  may  not  always  be  practicable. 
Suppose  a  tame  elephant  between  two  wild  elephants, 
or  suppose  that  the  whole  herd  should  run  wild 
together.  The  thing  is  not  without  example.  And 
is  it  not  most  unjust  and  ridiculous  that,  on  one  side 
of  a  ditch,  the  edict  of  the  Governor  General  should 
have  the  force  of  law,  and  that  on  the  other  side  it 
should  be  of  no  effect  unless  registered  by  the  Judges 
of  the  Supreme  Court?  If  the  registration  be  a 
security  for  good  legislation,  we  are  bound  to  give  that 
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security  to  all  classes  of  our  subjects.  If  the  registra- 
tion be  not  a  security  for  good  legislation,  why  give 
it  to  any  ?  Is  the  system  good  ?  Extend  it.  Is  it 
bad  ?  Abolish  it.  But  in  the  name  of  common 
sense  do  not  leave  it  as  it  is.  It  is  as  absurd  as  our 
old  law  of  sanctuary.  The  law  which  authorises 
imprisonment  for  debt  may  be  good  or  bad.  But  no 
man  in  his  senses  can  approve  of  the  ancient  system 
under  which  a  debtor  who  might  be  arrested  in  Fleet 
Street  was  safe  as  soon  as  he  had  scampered  into 
Whitefriars.  Just  in  the  same  way,  doubts  may 
fairly  be  entertained  about  the  expediency  of  allowing 
four  or  five  persons  to  make  laws  for  India  ;  but  to 
allow  them  to  make  laws  for  all  India  without  the 
Mahratta  ditch,  and  to  except  Calcutta,  is  the  height 
of  absurdity. 

I  say,  therefore,  that  either  you  must  enlarge  the 
power  of  the  Supreme  Court,  and  give  it  a  general 
veto  on  laws,  or  you  must  enlarge  the  power  of  the 
Government,  and  make  its  regulations  binding  on  all 
Courts  without  distinction.  The  former  course  no 
person  has  ventured  to  propose.  To  the  latter  course 
objections  have  been  made  ;  but  objections  which  to 
me,  I  must  own,  seem  altogether  frivolous. 

It  is  acknowledged  that  of  late  years  inconvenience 
has  arisen  from  the  relation  in  which  the  Supreme 
Court  stands  to  the  Government.  But,  it  is  said, 
that  Court  was  originally  instituted  for  the  protection 
of  natives  against  Europeans.  The  wise  course 
would  therefore  be  to  restore  its  original  character. 

Now,  Sir,  the  fact  is,  that  the  Supreme  Court  has 
never  been  so  mischievous  as  during  the  first  ten  years 
of  its  power,  or  so  respectable  as  it  has  lately  been. 
Every  body  who  knows  anything  of  its  early  history 
knows,  that,  during  a  considerable  time,  it  was  the 
terror  of  Bengal,  the  scourge  of  the  native  population, 
the  screen  of  European  delinquents,  a  convenient  tool 
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of  the  Government  for  all  purposes  of  evil,  an  insur- 
mountable obstacle  to  the  Government  in  all  under- 
takings for  the  public  good  ;  that  its  proceedings  were 
made  up  of  pedantry,  cruelty,  and  corruption  ;  that  its 
disputes  with  the  Government  were  at  one  time  on 
the  point  of  breaking  up  the  whole  fabric  of  society  ; 
and  that  a  convulsion  was  averted  only  by  the  dexter- 
ous policy  of  Warren  Hastings,  who  at  last  bought  1 
off  the  opposition  of  the  Chief  Justice  for  eight; 
thousand  pounds  a  year.  It  is  notorious  that,  while 
the  Supreme  Court  opposed  Hastings  in  all  his  best 
measures,  it  was  a  thoroughgoing  accomplice  in  his 
worst ;  that  it  took  part  in  the  most  scandalous  of 
those  proceedings  which,  fifty  years  ago,  roused  the 
indignation  of  Parliament  and  of  the  country  ;  that  it 
assisted  in  the  spoliation  of  the  princesses  of  Oude  ; 
that  it  passed  sentence  of  death  on  Nuncomar.  And 
this  is  the  Court  which  we  are  to  restore  from  its } 
present  state  of  degeneracy  to  its  original  purity. 
This  is  the  protection  which  we  are  to  give  to  the 
natives  against  the  Europeans.  Sir,  so  far  is  it  from 
being  true  that  the  character  of  the  Supreme  Court 
has  deteriorated,  that  it  has,  perhaps,  improved  more 
than  any  other  institution  in  India.  But  the  evil  lies 
deep  in  the  nature  of  the  institution  itself  The 
Judges  have  in  our  time  deserved  the  greatest  respect. 
Their  judgment  and  integrity  have  done  much  to 
mitigate  the  vices  of  the  system.  The  worst  charge 
that  can  be  brought  against  any  of  them  is  that  of 
pertinacity,  disinterested,  conscientious  pertinacity,  in 
error.  The  real  evil  is  the  state  of  the  law.  You 
have  two  supreme  powers  in  India.  There  is  no 
arbitrator  except  a  Legislature  fifteen  thousand  miles 
off.  Such  a  system  is  on  the  face  of  it  an  absurdity 
in  politics.  My  wonder  is,  not  that  this  system  has 
several  times  been  on  the  point  of  producing  fatal 
consequences  to  the  peace  and  resources  of  India  ; — 
VOL.  XI  p  p 
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those,  I  think,  are  the  words  in  which  Warren 
Hastings  described  the  effect  of  the  contest  between 
his  government  and  the  Judges  ; — but  that  it  has  not 
actually  produced  such  consequences.  The  most  dis- 
tinguished members  of  the  Indian  Government,  the 
most  distinguished  Judges  of  the  Supreme  Court,  call 
upon  you  to  reform  this  system.  Sir  Charles  Met- 
calfe, Sir  Charles  Grey,  represent  with  equal  urgency 
the  expediency  of  having  one  single  paramount 
council  armed  with  legislative  power.  The  admission 
of  Europeans  to  India  renders  it  absolutely  necessary 
not  to  delay  our  decision.  The  effect  of  that  admis- 
sion would  be  to  raise  a  hundred  questions,  to  produce 
a  hundred  contests  between  the  Council  and  the 
judicature.  The  Government  would  be  paralysed  at 
the  precise  moment  at  which  all  its  energy  was 
required.  While  the  two  equal  powers  were  acting  in 
opposite  directions,  the  whole  machine  of  the  state 
would  stand  still.  The  Europeans  would  be  uncon- 
trolled. The  natives  would  be  unprotected.  The 
consequences  I  will  not  pretend  to  foresee.  Every- 
thing beyond  is  darkness  and  confusion. 

Having  given  to  the  Government  supreme  legis- 
lative power,  we  next  propose  to  give  to  it  for  a  time 
the  assistance  of  a  Commission  for  the  purpose  of 
digesting  and  reforming  the  laws  of  India,  so  that 
those  laws  may,  as  soon  as  possible,  be  formed  into 
a  code.  Gentlemen  of  whom  I  wish  to  speak  with 
the  highest  respect  have  expressed  a  doubt  whether 
India  be  at  present  in  a  fit  state  to  receive  a  benefit 
which  is  not  yet  enjoyed  by  this  free  and  highly 
civilised  country.  Sir,  I  can  allow  to  this  argument 
very  little  weight  beyond  that  which  it  derives  from 
the  personal  authority  of  those  who  use  it.  For,  in 
the  first  place,  our  freedom  and  our  high  civilisation, 
make  this  improvement,  desirable  as  it  must  always 
be,  less  indispensably  necessary  to  us  than  to  our 
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Indian  subjects ;  and  in  the  next  place  our  freedom 
and  civilisation,  I  fear,  make  it  far  more  difficult  for 
us  to  obtain  this  benefit  for  ourselves  than  to  bestow 
it  on  them. 

I  believe  that  no  country  ever  stood  so  much  in 
need  of  a  code  of  laws  as  India ;  and  I  believe  also 
that  there  never  was  a  country  in  which  the  want 
might  so  easily  be  supplied.  I  said  that  there  were 
many  points  of  analogy  between  the  state  of  that 
country  after  the  fall  of  the  Mogul  power,  and  the 
state  of  Europe  after  the  fall  of  the  Roman  empire. 
In  one  respect  the  analogy  is  very  striking.  As 
there  were  in  Europe  then,  so  there  are  in  India 
now,  several  systems  of  law  widely  differing  from 
each  other,  but  coexisting  and  coequal.  The 
indigenous  population  has  its  own  laws.  Each  of  the 
successive  races  of  conquerors  has  brought  with  it  its 
own  peculiar  jurisprudence  :  the  Mussulman  his  Koran 
and  the  innumerable  commentators  on  the  Koran  ; 
the  Englishman  his  Statute  Book  and  his  Term 
Reports.  As  there  were  established  in  Italy,  at  one 
and  the  same  time,  the  Roman  law,  the  Lombard  law, 
the  Ripuarian  law,  the  Bavarian  law,  and  the  Salic 
law,  so  we  have  now  in  our  Eastern  Empire  Hindoo 
law,  Mahometan  law,  Parsee  law,  English  law,  per- 
petually mingling  with  each  other  and  disturbing  each 
other,  varying  with  the  person,  varying  with  the 
place.  In  one  and  the  same  cause  the  process  and 
pleadings  are  in  the  fashion  of  one  nation,  the  judg- 
ment is  according  to  the  laws  of  another.  An  issue 
is  evolved  according  to  the  rules  of  Westminster,  and 
decided  according  to  those  of  Benares.  The  only 
Mahometan  book  in  the  nature  of  a  code  is  the  Koran  ; 
the  only  Hindoo  book  the  Institutes.  Every  body 
who  knows  those  books  knows  that  they  provide  for 
a  very  small  part  of  the  cases  which  must  arise  in 

every  community.      All  beyond  them    is    comment 
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and  tradition.     Our  regulations  in  civil  matters  do 
not  define  rights,  but  merely  establish  remedies.     If 
a  point  of  Hindoo  law  arises,  the  Judge  calls  on  the 
Pundit  for  an  opinion.     If  a  point  of  Mahometan  law 
arises,  the  Judge  applies  to  the  Cauzee.     What  the 
integrity  of  these  functionaries  is,  we  may  learn  from 
Sir  William  Jones.     That  eminent  man  declared  that 
he  could  not  answer  it  to  his  conscience  to  decide  any 
point  of  law  on  the  faith  of  a  Hindoo  expositor.     Sir 
Thomas  Strange  confirms  this  declaration.     Even  if 
there  vv^ere  no  suspicion  of  corruption  on  the  part  of 
the  interpreters  of  the  law,  the  science  which  they  pro- 
fess is  in  such  a  state  of  confusion  that  no  reliance  can 
be  placed  on  their  answers.    Sir  Francis  Macnaghten 
tells  us,  that  it  is  a  delusion  to  fancy  that  there  is  any 
known  and  fixed  law  under  which  the  Hindoo  people 
live  ;  that  texts  may  be  produced  on  any  side  of  any 
question ;    that   expositors   equal    in   authority  per- 
petually contradict  each  other  ;  that  the  obsolete  law 
is  perpetually  confounded  with  the  law  actually  in 
force,  and  that  the  first  lesson  to  be  impressed  on  a 
functionary  who  has  to  administer  Hindoo  law  is  that 
it  is  vain  to  think  of  extracting  certainty  from  the 
books    of  the   jurist.     The   consequence   is  that   in 
practice  the  decisions  of  the  tribunals  are  altogether 
arbitrary.      What  is  administered  is  not  law,  but  a 
kind  of  rude  and  capricious  equity.     I  asked  an  able 
and  excellent  judge  lately  returned  from  India  how 
one  of  our  Zillah  Courts  would  decide  several  legal 
questions  of  great  importance,  questions  not  involving 
considerations  of  religion  or  of  caste,  mere  questions 
of  commercial  law.     He  told  me,  that  it  was  a  mere 
lottery.       He    knew  how  he  should  himself  decide 
them.     But  he  knew  nothing  more.     I  asked  a  most 
distinguished    civil    servant   of  the   Company,    with 
reference  to  the  clause  in  this  Bill  on  the  subject  of 
slavery,  whether  at  present,  if  a  dancing  girl  ran  away 
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from  her  master,  the  judge  would  force  her  to  go 
back.  "  Some  judges,"  he  said,  "  send  a  girl  back. 
Others  set  her  at  hberty.  The  whole  is  a  mere 
matter  of  chance.  Everything  depends  on  the  temper 
of  the  individual  judge." 

Even  in  this  country,  we  have  had  complaints  of 
judge-made  law  ;  even  in  this  country,  where  the 
standard  of  morality  is  higher  than  in  almost  any 
other  part  of  the  world  ;  where,  during  several  gene- 
rations, not  one  depositary  of  our  legal  traditions  has 
incurred  the  suspicion  of  personal  corruption  ;  where 
there  are  popular  institutions  ;  where  every  decision 
is  watched  by  a  shrewd  and  learned  audience ; 
where  there  is  an  intelligent  and  observant  public; 
where  every  remarkable  case  is  fully  reported  in  a 
hundred  newspapers  ;  where,  in  short,  there  is  every- 
thing which  can  mitigate  the  evils  of  such  a  sys- 
tem. But  judge-made  law,  where  there  is  an  absolute 
government  and  a  lax  morality,  where  there  is  no 
bar  and  no  public,  is  a  curse  and  a  scandal  not  to 
be  endured.  It  is  time  that  the  magistrate  should 
know  what  law  he  is  to  administer,  that  the  subject 
should  know  under  what  law  he  is  to  live.  We  do  not 
mean  that  all  the  people  of  India  should  live  under 
the  same  law  :  far  from  it :  there  is  not  a  word  in  the 
bill,  there  was  not  a  word  in  my  right  honourable 
friend's  speech,  susceptible  of  such  an  interpretation. 
We  know  how  desirable  that  object  is  ;  but  we  also 
know  that  it  is  unattainable.  We  know  that  respect 
must  be  paid  to  feelings  generated  by  differences  of 
religion,  of  nation,  and  of  caste.  Much,  I  am  per- 
suaded, may  be  done  to  assimilate  the  different 
systems  of  law  without  wounding  those  feelings. 
But,  whether  we  assimilate  those  systems  or  not,  let 
us  ascertain  them  ;  let  us  digest  them.  We  propose 
no  rash  innovation  ;  we  wish  to  give  no  shock  to  the 
prejudices  of  any  part  of  our  subjects.     Our  principle 
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is  simply  this  ;  uniformity  where  you  can  have  it ; 
diversity  where  you  must  have  it ;  but  in  all  cases 
certainty. 

As  I  believe  that  India  stands  more  in  need  of  a 
code  than  any  other  country  in  the  world,  I  believe 
also  that  there  is  no  country  on  which  that  great 
benefit  can  more  easily  be  conferred.  A  code  is 
almost  the  only  blessing,  perhaps  it  is  the  only 
blessing,  which  absolute  governments  are  better 
fitted  to  confer  on  a  nation  than  popular  govern- 
ments. The  work  of  digesting  a  vast  and  artificial 
system  of  unwritten  jurisprudence  is  far  more 
easily  performed,  and  far  better  performed,  by  few 
minds  than  by  many,  by  a  Napoleon  than  by  a 
Chamber  of  Deputies  and  a  Chamber  of  Peers,  by  a 
government  like  that  of  Prussia  or  Denmark  than  by 
a  government  like  that  of  England.  A  quiet  knot 
of  two  or  three  veteran  jurists  is  an  infinitely  better 
machinery  for  such  a  purpose  than  a  large  popular 
assembly  divided,  as  such  assemblies  almost  always 
are,  into  adverse  factions.  This  seems  to  me,  there- 
fore, to  be  precisely  that  point  of  time  at  which  the 
advantage  of  a  complete  written  code  of  laws  may 
most  easily  be  conferred  on  India.  It  is  a  work 
which  cannot  be  well  performed  in  an  age  of  barbarism, 
which  cannot  without  great  difficulty  be  performed  in 
an  age  of  freedom.  It  is  a  work  which  especially 
belongs  to  a  government  like  that  of  India,  to  an 
enlightened  and  paternal  despotism. 

I  have  detained  the  House  so  long,  Sir,  that  I  will 
defer  what  I  had  to  say  on  some  parts  of  this  measure, 
important  parts,  indeed,  but  far  less  important,  as  I 
think,  than  those  to  which  I  have  adverted,  till  we  are 
in  Committee.  There  is,  however,  one  part  of  the 
bill  on  which,  after  what  has  recently  passed  elsewhere, 
I  feel  myself  irresistibly  impelled  to  say  a  few  words. 
I   allude  to  that  wise,  that    benevolent,  that    noble 
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clause,  which  enacts  that  no  native  of  our  Indian 
empire  shall,  by  reason  of  his  colour,  his  descent,  or 
his  religion,  be  incapable  of  holding  office.  At  the 
risk  of  being  called  by  that  nickname  which  is  re- 
garded as  the  most  opprobrious  of  all  nicknames  by 
men  of  selfish  hearts  and  contracted  minds,  at  the 
risk  of  being  called  a  philosopher,  I  must  say  that,  to 
the  last  day  of  my  life,  I  shall  be  proud  of  having 
been  one  of  those  who  assisted  in  the  framing  of  the 
bill  which  contains  that  clause.  We  are  told  that  the 
time  can  never  come  when  the  natives  of  India  can 
be  admitted  to  high  civil  and  military  office.  We 
are  told  that  this  is  the  condition  on  which  we  hold 
our  power.  We  are  told,  that  we  are  bound  to  con- 
fer on  our  subjects  every  benefit — which  they  are 
capable  of  enjoying  ?  —no  ; — which  it  is  in  our  power 
to  confer  on  them  ? — no  ; — but  which  we  can  confer 
on  them  without  hazard  to  the  perpetuity  of  our  own 
domination.  Against  that  proposition  I  solemnly 
protest  as  inconsistent  alike  with  sound  policy  and 
sound  morality. 

I  am  far,  very  far,  from  wishing  to  proceed  hastily 
in  this  most  delicate  matter.  I  feel  that,  for  the 
good  of  India  itself,  the  admission  of  natives  to  high 
office  must  be  effected  by  slow  degrees.  But  that, 
when  the  fulness  of  time  is  come,  when  the  interest 
of  India  requires  the  change,  we  ought  to  refuse  to 
make  that  change  lest  we  should  endanger  our  own 
power,  this  is  a  doctrine  of  which  I  cannot  think 
without  indignation.  Governments,  like  men,  may 
buy  existence  too  dear.  "  Propter  vitam  vivendi 
perdere  causas,"  is  a  despicable  policy  both  in  indi- 
viduals and  in  states.  In  the  present  case,  such  a 
policy  would  be  not  only  despicable,  but  absurd.  The 
mere  extent  of  empire  is  not  necessarily  an  advantage. 
To  many  governments  it  has  been  cumbersome  ;  to 
some  it  has  been  fatal.     It  will  be  allowed  by  every 
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statesman  of  our  time  that  the  prosperity  of  a  com- 
munity is  made  up  of  the  prosperity  of  those  who 
compose  the  community,  and  that  it  is  the  most 
childish  ambition  to  covet  dominion  which  adds  to 
no  man's  comfort  or  security.  To  the  great  trading 
nation,  to  the  great  manufacturing  nation,  no  progress 
which  any  portion  of  the  human  race  can  make  in 
knowledge,  in  taste  for  the  conveniences  of  life,  or  in 
the  wealth  by  which  those  conveniences  are  produced, 
can  be  matter  of  indifference.  It  is  scarcely  possible 
to  calculate  the  benefits  which  we  might  derive  from 
the  diffusion  of  European  civilisation  among  the  vast 
population  of  the  East.  It  would  be,  on  the  most 
selfish  view  of  the  case,  far  better  for  us  that  the 
people  of  India  were  well  governed  and  independent 
of  us,  than  ill  governed  and  subject  to  us  ;  that  they 
were  ruled  by  their  own  kings,  but  wearing  our 
broadcloth,  and  working  with  our  cutlery,  than  that 
they  were  performing  their  salams  to  English  col- 
lectors and  English  magistrates,  but  were  too  ignorant 
to  value,  or  too  poor  to  buy,  English  manufactures. 
To  trade  with  civilised  men  is  infinitely  more  profit- 
able than  to  govern  savages.  That  would,  indeed, 
be  a  doting  wisdom,  which,  in  order  that  India  might 
remain  a  dependency,  would  make  it  an  useless  and 
costly  dependency,  which  would  keep  a  hundred 
millions  of  men  from  being  our  customers  in  order 
that  they  might  continue  to  be  our  slaves. 

It  was,  as  Bernier  tells  us,  the  practice  of  the 
miserable  tyrants  whom  he  found  in  India,  when  they 
dreaded  the  capacity  and  spirit  of  some  distinguished 
subject,  and  yet  could  not  venture  to  murder  him,  to 
administer  to  him  a  daily  dose  of  the  pousta,  a 
preparation  of  opium,  the  effect  of  which  was  in  a 
few  months  to  destroy  all  the  bodily  and  mental 
powers  of  the  wretch  who  was  drugged  with  it,  and 
to    turn  him    into  a  helpless  idiot.     The  detestable 
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artifice,  more  horrible  than  assassination  itself,  was 
worthy  of  those  who  employed  it.  It  is  no  model  for 
the  English  nation.  We  shall  never  consent  to 
administer  the  pousta  to  a  whole  community,  to 
stupefy  and  paralyse  a  great  people  whom  God  has 
committed  to  our  charge,  for  the  wretched  purpose  of 
rendering  them  more  amenable  to  our  control.  What 
is  power  worth  if  it  is  founded  on  vice,  on  ignorance, 
and  on  misery  ;  if  we  can  hold  it  only  by  violating 
the  most  sacred  duties  which  as  governors  we  owe  to 
the  governed,  and  which,  as  a  people  blessed  with  far 
more  than  an  ordinary  measure  of  political  liberty 
and  of  intellectual  light,  we  owe  to  a  race  debased  by 
three  thousand  years  of  despotism  and  priestcraft  ? 
We  are  free,  we  are  civilised,  to  little  purpose,  if  we 
grudge  to  any  portion  of  the  human  race  an  equal 
measure  of  freedom  and  civilisation. 

Are  we  to  keep  the  people  of  India  ignorant  in 
order  that  we  may  keep  them  submissive  ?  Or  do 
we  think  that  we  can  give  them  knowledge  without 
awakening  ambition  ?  Or  do  we  mean  to  awaken 
ambition  and  to  provide  it  with  no  legitimate  vent  ? 
Who  will  answer  any  of  these  questions  in  the  affirma- 
tive ?  Yet  one  of  them  must  be  answered  in  the 
affirmative,  by  every  person  who  maintains  that  we 
ought  permanently  to  exclude  the  natives  from  high 
office.  I  have  no  fears.  The  path  of  duty  is  plain 
before  us :  and  it  is  also  the  path  of  wisdom,  of 
national  prosperity,  of  national  honour. 

The  destinies  of  our  Indian  Empire  are  covered 
with  thick  darkness.  It  is  difficult  to  form  any  con- 
jecture as  to  the  fate  reserved  for  a  state  which 
resembles  no  other  in  history,  and  which  forms  by 
itself  a  separate  class  of  political  phenomena.  The 
laws  which  regulate  its  growth  and  its  decay  are  still 
unknown  to  us.  It  may  be  that  the  public  mind 
of  India  may  expand   under  our  system  till  it  has 
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outgrown  that  system  ;  that  by  good  government  we 
may  educate  our  subjects  into  a  capacity  for  better 
government  ;  that,  having  become  instructed  in 
European  knowledge,  they  may,  in  some  future  age, 
demand  European  institutions.  Whether  such  a  day 
will  ever  come  I  know  not.  But  never  will  I  attempt 
to  avert  or  to  retard  it.  Whenever  it  comes,  it  will 
be  the  proudest  day  in  English  history.  To  have 
found  a  great  people  sunk  in  the  lowest  depths  of 
slavery  and  superstition,  to  have  so  ruled  them  as  to 
have  made  them  desirous  and  capable  of  all  the 
privileges  of  citizens,  would  indeed  be  a  title  to  glory 
all  our  own.  The  sceptre  may  pass  away  from  us. 
Unforeseen  accidents  may  derange  our  most  profound 
schemes  of  policy.  Victory  may  be  inconstant  to  our 
arms.  But  there  are  triumphs  which  are  followed  by 
no  reverse.  There  is  an  empire  exempt  from  all 
natural  causes  of  decay.  Those  triumphs  are  the 
pacific  triumphs  of  reason  over  barbarism  ;  that 
empire  is  the  imperishable  empire  of  our  arts  and  our 
morals,  our  literature  and  cur  laws. 
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A   SPEECH 

DELIVERED    AT 

Edinburgh  on  the  29TH  of  May,   1839. 


The  elevation  of  Mr.  Abercromby  to  the  peerage  in  May, 
1839,  caused  a  vacancy  in  the  representation  of  the  city 
of  Edinburgh.  A  meeting  of  the  electors  was  called  to 
consider  of  the  manner  in  which  the  vacancy  should  be 
supplied.  At  this  meeting  the  following  Speech  was 
made. 

My  Lord  Provost  and  Gentlemen, 

At  the  request  of  a  very  large  and  respectable 
portion  of  your  body,  I  appear  before  you  as  a  candi- 
date for  a  high  and  solemn  trust,  which,  uninvited,  I 
should  have  thought  it  presumption  to  solicit,  but 
which,  thus  invited,  I  should  think  it  cowardice  to 
decline.  If  I  had  felt  myself  justified  in  following 
my  own  inclinations,  I  am  not  sure  that  even  a 
summons  so  honourable  as  that  which  I  have  received 
would  have  been  sufficient  to  draw  me  away  from 
pursuits  far  better  suited  to  my  taste  and  temper  than 
the  turmoil  of  political  warfare.  But  I  feel  that  my 
lot  is  cast  in  times  in  which  no  man  is  free  to  judge, 
merely  according  to  his  own  taste  and  temper, 
whether  he  will  devote  himself  to  active  or  to  con- 
templative life  ;  in  times  in  which  society  has  a  right 
to  demand,  from  every  one  of  its  members,  active  and 
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strenuous  exertions.  I  have,  therefore,  obeyed  your 
call ;  and  I  now  present  myself  before  you  for  the 
purpose  of  offering  to  you,  not,  what  I  am  sure  you 
would  reject  with  disdain,  flattery,  degrading  alike  to 
a  candidate,  and  to  a  constituent  body  ;  but  such 
reasonable,  candid,  and  manly  explanations  as  become 
the  mouth  of  a  free  man  ambitious  of  the  confidence 
of  a  free  people. 

It  is  hardly  necessary  for  me  to  say  that  I  stand 
here  unconnected  with  this  great  community.  It 
would  be  mere  affectation  not  to  acknowledge  that 
with  respect  to  local  questions  I  have  much  to  learn  ; 
but  I  hope  that  you  will  find  in  me  no  sluggish  or 
inattentive  learner.  From  an  early  age  I  have  felt  a 
strong  interest  in  Edinburgh,  although  attached  to 
Edinburgh  by  no  other  ties  than  those  which  are 
common  to  me  with  multitudes  ;  that  tie  which 
attaches  every  man  of  Scottish  blood  to  the  ancient 
and  renowned  capital  of  our  race  ;  that  tie  which 
attaches  every  student  of  history  to  the  spot  en- 
nobled by  so  many  great  and  memorable  events  ; 
that  tie  which  attaches  every  traveller  of  taste  to  the 
most  beautiful  of  British  cities  ;  and  that  tie  which 
attaches  every  lover  of  literature  to  a  place  which, 
since  it  has  ceased  to  be  the  seat  of  empire,  has 
derived  from  poetry,  philosophy,  and  eloquence  a  far 
higher  distinction  than  empire  can  bestow.  If  to 
those  ties  it  shall  now  be  your  pleasure  to  add  a  tie 
still  closer  and  more  peculiar,  I  can  only  assure  you 
that  it  shall  be  the  study  of  my  life  so  as  to  conduct 
myself  in  these  our  troubled  times  that  you  may  have 
no  reason  to  be  ashamed  of  your  choice. 

Those  Gentlemen  who  invited  me  to  appear  as  a 
candidate  before  you  were  doubtless  acquainted  with 
the  part  which  I  took  in  public  affairs  during  the 
first  three  Parliaments  of  the  late  King.  Circum- 
stances have  since  that  time  undergone  great  altera- 
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tion  ;  but  no  alteration  has  taken  place  in  my 
principles.  I  do  not  mean  to  say  that  thought, 
discussion,  and  the  new  phenomena  produced  by  the 
operation  of  a  new  representative  system,  have  not 
led  me  to  modify  some  of  my  views  on  questions  of 
detail ;  but,  with  respect  to  the  fundamental  principles 
of  government,  my  opinions  are  still  what  they  were 
when,  in  1831  and  1832,  I  took  part,  according  to  the 
measure  of  my  abilities,  in  that  great  pacific  victory 
which  purified  the  representative  system  of  England, 
and  which  first  gave  a  real  representative  system  to 
Scotland,  Even  at  that  time.  Gentlemen,  the  leaning 
of  my  mind  was  in  favour  of  one  measure  to  which 
the  illustrious  leader  of  the  Whig  party,  whose  name 
ought  never  to  be  mentioned  without  gratitude  and 
reverence  in  any  assembly  of  British  electors,  I  mean 
Earl  Grey,  was  understood  to  entertain  strong  objec- 
tions, and  to  which  his  Cabinet,  as  a  Cabinet,  was 
invariably  opposed.  I  speak  of  the  vote  by  ballot. 
All  that  has  passed  since  that  time  confirms  m.e  in 
the  view  which  I  was  then  inclined  to  take  of  that 
important  question.  At  the  same  time  I  do  not 
think  that  all  the  advantages  are  on  one  side  and  all 
the  disadvantages  on  the  other.  I  must  admit  that 
the  effect  of  the  practice  of  secret  voting  would  be  to 
withdraw  the  voter  from  the  operation  of  some 
salutary  and  honourable,  as  well  as  of  some  pernicious 
and  degrading  motives.  But  seeing,  as  I  cannot  help 
seeing,  that  the  practice  of  intimidation,  instead  of 
diminishing,  is  gaining  ground,  I  am  compelled  to 
consider  whether  the  time  has  not  arrived  when  we 
are  bound  to  apply  what  seems  the  only  efficient 
remedy.  And  I  am  compelled  to  consider  whether, 
in  doing  so,  I  am  not  strictly  following  the  principles 
of  the  Reform  Bill  to  the  legitimate  conclusions.  For 
surely  those  who  supported  the  Reform  Bill  intended 
to  give  the  people  of  Britain  a  reality,  not  a  delusion  ; 
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to  destroy  nomination,  and  not  to  make  an  outward 
show  of  destroying  it  ;  to  bestow  the  franchise,  and 
not  the  name  of  the  franchise ;    and  least  of  all,  to 
give  suffering  and  humiliation  under  the  name  of  the 
franchise.     If  men  are  to  be  returned  to  Parliament, 
not  by  popular  election,  but  by  nomination,  then  I 
say  without  hesitation  that  the  ancient  system  was 
much   the   best.     Both   systems  alike  sent  men  to 
Parliament  who  were  not  freely  chosen  by  indepen- 
dent constituent  bodies  :  but  under  the  old  system 
there  was  little   or  no  need   of  intimidation,  while, 
under  the  new  system,  we  have  the  misery  and  dis- 
grace produced  by  intimidation  added  to  the  process. 
If,  therefore,  we  are  to  have  nomination,  I  prefer  the 
nomination  which  used  to  take  place  at  Old  Sarum 
to  the  nomination  which  now  takes  place  at  Newark. 
In  both  cases  you  have  members  returned  at  the  will 
of  one  landed  proprietor  :  but  at  Newark  you  have 
two  hundred  ejectments   into   the   bargain,   to   say 
nothing  of  the  mortification  and  remorse  endured  by 
all    those   who,  though  they  were  not  ejected,   yet 
voted  against  their  consciences  from   fear  of  eject- 
ment. 

There  is  perhaps  no  point  on  which  good  men  of 
all  parties  are  more  completely  agreed  than  on  the 
necessity  of  restraining  and  punishing  corruption  in 
the  election  of  Members  of  Parliament.  The  evils  of 
corruption  are  doubtless  very  great ;  but  it  appears  to 
me  that  those  evils  which  are  attributed  to  corruption 
may,  with  equal  justice,  be  attributed  to  intimidation, 
and  that  intimidation  produces  also  some  monstrous 
evils  with  which  corruption  cannot  be  reproached. 
In  both  cases  alike  the  elector  commits  a  breach  of 
trust.  In  both  cases  alike  he  employs  for  his  own 
advantage  an  important  power  which  was  confided  to 
him,  that  it  might  be  used,  to  the  best  of  his  judg- 
ment, for  the  general  good  of  the  community.     Thus 
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far  corruption  and  intimidation  operate  in  the  same 
manner.     But  there  is  this  difference  betwixt  the  two 
systems  ;  corruption  operates  by  giving  pleasure,  in- 
timidation by  giving  pain.     To  give  a  poor  man  five 
pounds  causes  no  pain  :  on  the  contrary  it  produces 
pleasure.     It  is  in  itself  no  bad  act  ;  indeed,  if  the 
five   pounds   were   given   on    another   occasion,  and 
without  a  corrupt  object,  it  might  pass  for  a  bene- 
volent act.     But  to  tell  a  man  that  you  will  reduce 
him  to  a  situation  in  which  he  will  miss  his  former 
comforts,  and  in  which  his  family  will  be  forced  to 
beg  their  bread,  is  a  cruel  act.     Corruption  has  a  sort 
of  illegitimate  relationship  to  benevolence,  and   en- 
genders some  feelings  of  a  cordial  and  friendly  nature. 
There  is  a  notion  of  charity  connected  with  the  dis- 
tribution of  the  money  of  the  rich  among  the  needy, 
even  in  a  corrupt  manner.      The  comic  writer  who 
tells  us  that  the  whole  system  of  corruption  is  to  be 
considered  as  a  commerce  of  generosity  on  one  side 
and  of  gratitude  on  the  other,  has  rather  exaggerated 
than  misrepresented  what  really  takes  place  in  many 
of  these  English  constituent  bodies  where  money  is 
lavished  to  conciliate  the  favour  and  obtain  the  suf- 
frages of  the  people.     But  in  intimidation  the  whole 
process  is  an  odious  one.     The  whole  feeling  on  the 
part  of  the  elector  is  that  of  shame,  degradation,  and 
hatred  of  the  person  to  whom  he  has  given  his  vote. 
The  elector  is  indeed  placed  in  a  worse  situation  than 
if  he  had  no  vote  at  all  ;  for  there  is  not  one  of  us 
who  would  not  rather  be  without  a  vote  than  be  com- 
pelled to  give  it  to  the  person  whom  he  dislikes  above 
all  others. 

Thinking,  therefore,  that  the  practice  of  intimida- 
tion has  all  the  evils  which  are  to  be  found  in  corrup- 
tion, and  that  it  has  other  evils  which  are  not  to  be 
found  in  corruption,  I  was  naturally  led  to  consider 
whether  it  was  possible  to  prevent  it  by  any  process 
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similar  to  that  by  which  corruption  is  restrained. 
Corruption,  you  all  know,  is  the  subject  of  penal 
laws.  If  it  is  brought  home  to  the  parties,  they  are 
liable  to  severe  punishment.  Although  it  is  not  often 
that  it  can  be  brought  home,  yet  there  are  instances. 
I  remember  several  men  of  large  property  confined 
in  Newgate  for  corruption.  Penalties  have  been 
awarded  against  offenders  to  the  amount  of  five 
hundred  pounds.  Many  members  of  Parliament 
have  been  unseated  on  account  of  the  malpractices 
of  their  agents.  But  you  cannot,  I  am  afraid,  repress 
intimidation  by  penal  laws.  Such  laws  would  infringe 
the  most  sacred  rights  of  property.  How  can  I  re- 
quire a  man  to  deal  with  tradesmen  who  have  voted 
against  him,  or  to  renew  the  leases  of  tenants  who 
have  voted  against  him?  What  is  it  that  the  Jew  says 
in  the  play  ? 

"  I'll  not  answer  that. 
But  say  it  is  my  humour." 

Or,  as  a  Christian  of  our  own  time  has  expressed 
himself,  "  I  have  a  right  to  do  what  I  will  with  my 
own."  There  is  a  great  deal  of  weight  in  the  reasoning 
of  Shylock  and  the  Duke  of  Newcastle.  There  would 
be  an  end  of  the  right  of  property  if  you  were  to 
interdict  a  landlord  from  ejecting  a  tenant,  if  you 
were  to  force  a  gentleman  to  employ  a  particular 
butcher,  and  to  take  as  much  beef  this  year  as  last 
year.  The  principle  of  the  right  of  property  is  that 
a  man  is  not  only  to  be  allowed  to  dispose  of  his 
wealth  rationally  and  usefully,  but  to  be  allowed  to 
indulge  his  passions  and  caprices,  to  employ  what- 
ever tradesmen  and  labourers  he  chooses,  and  to 
let,  or  refuse  to  let,  his  land  according  to  his  own 
pleasure,  without  giving  any  reason  or  asking  any 
body's  leave.  I  remember  that,  on  one  of  the  first 
evenings  on  which  I  sate  in  the  House  of  Commons, 
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Mr.  PoLilett  Thompson  proposed  a  censure  on  the 
Duke  of  Newcastle  for  his  Grace's  conduct  towards 
the  electors  of  Newark.  Sir  Robert  Peel  opposed 
the  motion,  not  only  with  considerable  ability,  but 
with  really  unanswerable  reasons.  He  asked  if  it 
was  meant  that  a  tenant  who  voted  against  his  land- 
lord was  to  keep  his  lease  for  ever.  If  so,  tenants 
would  vote  against  a  landlord  to  secure  themselves, 
as  they  now  vote  with  a  landlord  to  secure  them- 
selves, I  thought,  and  think,  this  argument  un- 
answerable ;  but  then  it  is  unanswerable  in  favour 
of  the  ballot  ;  for,  if  it  be  impossible  to  deal  with 
intimidation  by  punishment,  you  are  bound  to  con- 
sider whether  there  be  any  means  of  prevention  ; 
and  the  only  mode  of  prevention  that  has  ever  been 
suggested  is  the  ballot.  That  the  ballot  has  disad- 
vantages to  be  set  off  against  its  advantages,  I  admit; 
but  it  appears  to  me  that  we  have  only  a  choice  of 
evils,  and  that  the  evils  for  which  the  ballot  is  a 
specific  remedy  are  greater  than  any  which  the  ballot 
is  likely  to  produce.  Observe  with  what  exquisite 
accuracy  the  ballot  draws  the  line  of  distinction 
between  the  power  which  we  ought  to  give  to  the 
proprietor  and  the  power  which  we  ought  not  to 
give  him.  It  leaves  the  proprietor  the  absolute 
power  to  do  what  he  will  with  his  own.  Nobody 
calls  upon  him  to  say  why  he  ejected  this  tenant, 
or  took  away  his  custom  from  that  tradesman.  It 
leaves  him  at  liberty  to  follow  his  own  tastes,  to 
follow  his  strangest  whims.  The  only  thing  which 
it  puts  beyond  his  power  is  the  vote  of  the  tenant, 
the  vote  of  the  tradesman,  which  it  is  our  duty  to 
protect.  I  ought  at  the  same  time  to  say,  that  there 
is  one  objection  to  the  ballot  of  a  very  serious  nature, 
but  which  I  think  may,  nevertheless,  be  obviated.  It 
is  quite  clear  that,  if  the  ballot  shall  be  adopted, 
there  will  be  no  remedy  for  an  undue  return  by  a 

VOL.  XI  Q  Q 


594  Edinburgh  Election,  1839 

subsequent  scrutiny.  Unless,  therefore,  the  registra- 
tion of  votes  can  be  counted  on  as  correct,  the  ballot 
will  undoubtedly  lead  to  great  inconvenience.  It 
seems,  therefore,  that  a  careful  revision  of  the  whole 
system  of  registration,  and  an  improvement  of 
the  tribunal  before  which  the  rights  of  the  electors 
are  to  be  established,  should  be  an  inseparable  part 
of  any  measure  by  which  the  ballot  is  to  be  intro- 
duced. 

As  to  those  evils  which  we  have  been  considering, 
they  are  evils  which  are  practically  felt ;  they  are 
evils  which  press  hard  upon  a  large  portion  of  the 
constituent  body  ;  and  it  is  not  therefore  strange, 
that  the  cry  for  a  remedy  should  be  loud  and  urgent. 
But  there  is  another  subject,  respecting  which  I  am 
told  that  many  among  you  are  anxious,  a  subject  of 
a  very  different  description.  I  allude  to  the  duration 
of  Parliaments. 

It  must  be  admitted  that  for  some  years  past  we 
have  had  little  reason  to  complain  of  the  length  of 
Parliaments.  Since  the  year  1830  we  have  had  five 
general  elections ;  two  occasioned  by  the  deaths  of 
two  Sovereigns,  and  three  by  political  conjunctures. 
As  to  the  present  Parliament,  I  do  not  think  that, 
whatever  opinion  gentlemen  may  entertain  of  the 
conduct  of  that  body,  they  will  impute  its  faults  to 
any  confidence  which  the  members  have  that  they 
are  to  sit  for  seven  years  ;  for  I  very  much  question 
whether  there  be  one  gentleman  in  the  House  of 
Commons  who  thinks,  or  has  ever  thought,  that  his 
seat  is  worth  three  years'  purchase.  When,  there- 
fore, we  discuss  this  question,  we  must  remember 
that  we  are  discussing  a  question  not  immediately 
pressing.  I  freely  admit,  however,  that  this  is  no 
reason  for  not  fairly  considering  the  subject  :  for  it 
is  the  part  of  wise  men  to  provide  against  evils  which, 
though  not  actually  felt,  may  be  reasonably  appre- 
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bended.  It  seems  to  me  that  here,  as  in  the  case  of 
the  ballot,  there  are  serious  considerations  to  be  urged 
on  both  sides.  The  objections  to  long  Parliaments  are 
perfectly  obvious.  The  truth  is  that,  in  very  long 
Parliaments,  you  have  no  representation  at  all.  The 
mind  of  the  people  goes  on  changing  ;  and  the  Par- 
liament, remaining  unchanged,  ceases  to  reflect  the 
opinion  of  the  constituent  bodies.  In  the  old  times 
before  the  Revolution,  a  Parliament  might  sit  during 
the  life  of  the  monarch.  Parliaments  were  then  some- 
times of  eighteen  or  twenty  years'  duration.  Thus 
the  Parliament  called  by  Charles  the  Second  soon 
after  his  return  from  exile,  and  elected  when  the 
nation  was  drunk  with  hope  and  convulsed  by  a 
hysterical  paroxysm  of  loyalty,  continued  to  sit  long 
after  two  thirds  of  those  who  had  heartily  welcomed 
the  King  back  from  Holland  as  heartily  wished  him 
in  Holland  again.  Since  the  Revolution  we  have 
not  felt  that  evil  to  the  same  extent ;  but  it  must 
be  admitted  that  the  term  of  seven  years  is  too  long. 
There  are,  however,  other  considerations  to  set  off 
against  this.  There  are  two  very  serious  evils  con- 
nected with  every  general  election :  the  first  is, 
the  violent  political  excitement  :  the  second  is,  the 
ruinous  expense.  Both  these  evils  were  very  greatly 
diminished  by  the  Reform  Act.  Formerly,  these 
were  things  which  you  in  Scotland  knew  nothing 
about ;  but  in  England  the  injury  to  the  peace  and 
morals  of  society  resulting  from  a  general  election 
was  incalculable.  During  a  fifteen  days'  poll  in  a 
town  of  one  hundred  thousand  inhabitants,  money 
was  flowing  in  all  directions  ;  the  streets  were  run- 
ning with  beer  ;  all  business  was  suspended  ;  and 
there  was  nothing  but  disturbance  and  riot,  and 
slander,  and  calumny,  and  quarrels,  which  left  in 
the  bosoms  of  private  families  heartburnings  such 
as  were  not   extinguished   in   the   course  of  many 
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years.  By  limiting  the  duration  of  the  poll,  the 
Reform  Act  has  conferred  as  great  a  blessing  on 
the  country, — and  that  is  saying  a  bold  word, — as 
by  any  other  provision  which  it  contains.  Still  it 
is  not  to  be  denied  that  there  are  evils  inseparable 
from  that  state  of  political  excitement  into  which 
every  community  is  thrown  by  the  preparations 
for  an  election.  A  still  greater  evil  is  the  ex- 
pense. That  evil  too  has  been  diminished  by  the 
operation  of  the  Reform  Act ;  but  it  still  exists  to 
a  considerable  extent.  We  do  not  now  indeed  hear 
of  such  elections  as  that  of  Yorkshire  in  1807,  or  that 
of  Northumberland  in  1827.  We  do  not  hear  of 
elections  that  cost  two  hundred  thousand  pounds. 
But  that  the  tenth  part  of  that  sum,  nay,  that  the 
hundredth  part  of  that  sum  should  be  expended  in  a 
contest,  is  a  great  evil.  Do  not  imagine,  Gentlemen, 
that  all  this  evil  falls  on  the  candidates.  It  is  on  you 
that  the  evil  falls.  The  effect  must  necessarily  be  to 
limit  you  in  your  choice  of  able  men  to  serve  you. 
The  number  of  men  who  can  advance  fifty  thousand 
pounds  is  necessarily  much  smaller  than  the  number 
of  men  who  can  advance  five  thousand  pounds  ;  the 
number  of  these  again,  is  much  smaller  than  the 
number  of  those  who  can  advance  five  hundred 
pounds  ;  and  the  number  of  men  who  can  advance 
five  hundred  pounds  every  three  years  is  necessarily 
smaller  than  the  number  of  those  who  can  advance 
five  hundred  pounds  every  seven  years.  Therefore  it 
seems  to  me  that  the  question  is  one  of  comparison. 
In  long  Parliaments  the  representative  character  is 
in  some  measure  effaced.  On  the  other  side,  if  you 
have  short  Parliaments,  your  choice  of  men  will  be 
limited.  Now  in  all  questions  of  this  sort,  it  is  the 
part  of  wisdom  to  weigh,  not  indeed  with  minute 
accuracy, — for  questions  of  civil  prudence  cannot  be 
subjected  to  an  arithmetical  test, — but  to  weigh  the 
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advantages  and  disadvantages  carefully,  and  then  to 
strike  the  balance.     Gentlemen  will  probably  judge 
according  to  their  habits  of  mind,  and  according  to 
their  opportunities  of  observation.     Those  who  have 
seen  much  of  the  evils  of  elections  will  probably  in- 
cline to  long  Parliaments  ;  those  who  have  seen  little 
or  nothing  of  these  evils  will  probably  incline  to  a 
short  term.     Only  observe  this,  that,  whatever  may 
be  the  legal  term,  it  ought  to  be  a  year  longer  than 
that  for  which  Parliaments  ought  ordinarily  to  sit. 
For  there  must  be  a  general  election  at  the  end  of 
the  legal  term,  let  the  state  of  the  country  be  what  it 
may.     There  may  be  riot  ;  there  may  be  revolution  ; 
there  may  be  famine  in  the  country  ;  and  yet  if  the 
Minister  wait  to  the  end  of  the  legal  term,  the  writs 
must  go  out.     A  wise  Minister  will  therefore  always 
dissolve  the  Parliament  a  year  before  the  end  of  the 
legal  term,  if  the  country  be  then  in  a  quiet  state.     It 
has  now  been  long  the  practice  not  to  keep  a  Parlia- 
ment more  than  six  years.      Thus  the   Parliament 
which  was  elected  in   1784  sate  till  1790,  six  years: 
the  Parliament  of  1790  till   1796,  the  Parliament  of 
1796  to   1802,  the  Parliament  of  181 2  to  1818,  and 
the  Parliament  of  1820  till  1826.     If,  therefore,  you 
wish  the  duration  of  Parliaments  to  be  shortened  to 
three  years,  the  proper  course  would  be  to  fix  the 
legal  term  at  four  years  ;  and  if  you  wish  them  to  sit 
for  four  years,  the  proper  course  would  be  to  fix  the 
legal  term  at  five  years.     My  own  inclination  would 
be  to  fix  the  legal  term  at  five  years,  and  thus  to 
have  a  Parliament  practically  every   four  years.     I 
ought  to  add  that,  whenever  any  shortening  of  Parlia- 
ments takes  place,  we  ought  to  alter  that  rule  which 
requires  that  Parliament  shall  be  dissolved  as  often 
as  a  demise  of  the  Crown  takes  place.     It  is  a  rule 
for  which  no  statesmanlike  reason  can  be  given  ;  it  is 
a  mere  technical  rule  ;    and  it  has  already  been  so 
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much  relaxed    that,  even  considered    as  a  technical 
rule,  it  is  absurd. 

I  come  now  to  another  subject,  of  the  highest  and 
gravest  importance  :  I  mean  the  elective  franchise  ; 
and  I  acknowledge  that  I  am  doubtful  whether  my 
opinions  on  this  subject  may  be  so  pleasing  to  many 
here  present  as,  if  I  may  judge  from  your  expressions, 
my  sentiments  on  other  subjects  have  been.  I  shall 
express  my  opinions,  however,  on  this  subject  as 
frankly  as  I  have  expressed  them  when  they  may 
have  been  more  pleasing.  I  shall  express  them  with 
the  frankness  of  a  man  who  is  more  desirous  to  gain 
your  esteem  than  to  gain  your  votes.  I  am  for  the 
original  principle  of  the  Reform  Bill.  I  think  that 
principle  excellent ;  and  I  am  sorry  that  we  ever 
deviated  from  it.  There  were  two  deviations  to 
which  I  was  strongly  opposed,  and  to  which  the 
authors  of  the  bill,  hard  pressed  by  their  opponents 
and  feebly  supported  by  their  friends,  very  unwill- 
ingly consented.  One  was  the  admission  of  the  free- 
men to  vote  in  towns  :  the  other  was  the  admission 
of  the  fifty  pound  tenants  at  will  to  vote  in  counties. 
At  the  same  time  I  must  say  that  I  despair  of  being 
able  to  apply  a  direct  remedy  to  either  of  these  evils. 
The  ballot  might  perhaps  be  an  indirect  remedy  for 
the  latter.  I  think  that  the  system  of  registration 
should  be  amended,  that  the  clauses  relating  to  the 
payment  of  rates  should  be  altered,  or  altogether 
removed,  and  that  the  elective  franchise  should  be 
extended  to  every  ten  pound  householder,  whether 
he  resides  within  or  without  the  limits  of  a  town.  To 
this  extent  I  am  prepared  to  go ;  but  I  should  not 
be  dealing  with  the  ingenuousness  which  you  have  a 
right  to  expect,  if  I  did  not  tell  you  that  I  am  not 
prepared  to  go  farther.  There  are  many  other  ques- 
tions as  to  which  you  are  entitled  to  know  the 
opinions  of  your  representative  :    but    I    shall    only 
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glance  rapidly  at  the  most  important.  I  have  ever 
been  a  most  determined  enemy  to  the  slave  trade, 
and  to  personal  slavery  under  every  form.  I  have 
always  been  a  friend  to  popular  education.  I  have 
always  been  a  friend  to  the  right  of  free  discussion. 
I  have  always  been  adverse  to  all  restrictions  on 
trade,  and  especially  to  those  restrictions  which  affect 
the  price  of  the  necessaries  of  life.  I  have  always 
been  adverse  to  religious  persecution,  whether  it 
takes  the  form  of  direct  penal  laws,  or  of  civil  dis- 
abilities. 

Now,  having  said  so  much  upon  measures,  1  hope 
you  will  permit  me  to  say  something  about  men.  If 
you  send  me  as  your  representative  to  Parliament,  I 
wish  you  to  understand  that  I  shall  go  there  deter- 
mined to  support  the  present  Ministry.  I  shall  do  so 
not  from  any  personal  interest  or  feeling.  I  have 
certainly  the  happiness  to  have  several  kind  and 
much  valued  friends  among  the  members  of  the 
Government ;  and  there  is  one  member  of  the  Go- 
vernment, the  noble  President  of  the  Council,  to 
whom  I  owe  obligations  which  I  shall  always  be 
proud  to  avow.  That  noble  Lord,  when  I  was 
utterly  unknown  in  public  life,  and  scarcely  known 
even  to  himself,  placed  me  in  the  House  of  Com- 
mons ;  and  it  is  due  to  him  to  say  that  he  never  in 
the  least  interfered  with  the  freedom  of  my  parlia- 
mentary conduct.  I  have  since  represented  a  great 
constituent  body,  for  whose  confidence  and  kindness 
I  can  never  be  sufficiently  grateful,  I  mean  the  popu- 
lous borough  of  Leeds.  I  may  possibly  by  your 
kindness  be  placed  in  the  proud  situation  of  Repre- 
sentative of  Edinburgh  ;  but  I  never  could  and  never 
can  be  a  more  independent  Member  of  the  House 
of  Commons  than  when  I  sat  there  as  the  nominee 
of  Lord  Lansdowne.  But,  while  I  acknowledge  my 
obligations  to  that  noble  person,  while   I   avow  the 
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friendship  which  I  feel  for  many  of  his  colleagues,  it 
is  not  on  such  grounds  that  I  vindicate  the  support 
which  it  is  my  intention  to  give  them.  I  have  no 
right  to  sacrifice  your  interests  to  my  personal  or 
private  feelings  :  my  principles  do  not  permit  me  to 
do  so  ;  nor  do  my  friends  expect  that  I  should  do  so. 
The  support  which  I  propose  to  give  to  the  present 
Ministry  I  shall  give  on  the  following  grounds,  I 
believe  the  present  Ministry  to  be  by  many  degrees 
the  best  Ministry  which,  in  the  present  state  of  the 
country,  can  be  formed.  I  believe  that  we  have  only 
one  choice.  I  believe  that  our  choice  is  between  a 
Ministry  substantially, —  for  of  course  I  do  not  speak 
of  particular  individuals, — between  a  Ministry  sub- 
stantially the  same  that  we  have,  and  a  Ministry 
under  the  direction  of  the  Duke  of  Wellington  and 
Sir  Robert  Peel.  I  do  not  hesitate  to  pronounce  that 
my  choice  is  in  favour  of  the  former.  Some  gentle- 
man appears  to  dissent  from  what  I  say.  If  I  knew 
what  his  objections  are,  I  would  try  to  remove  them. 
But  it  is  impossible  to  answer  inarticulate  noises.  Is 
the  objection  that  the  Government  is  too  conserva- 
tive? Or  is  the  objection  that  the  Government  is 
too  radical?  If  I  understand  rightly,  the  objection 
is  that  the  Government  does  not  proceed  vigorously 
enough  in  the  work  of  Reform.  To  that  objection 
then  I  will  address  myself  Now,  I  am  far  from 
denying  that  the  Ministers  have  committed  faults. 
But,  at  the  same  time,  I  make  allowances  for  the 
difficulties  with  which  they  are  contending ;  and, 
having  made  these  allowances,  I  confidently  say  that, 
when  I  look  back  at  the  past,  I  think  them  entitled 
to  praise,  and  that,  looking  forward  to  the  future,  I 
can  pronounce  with  still  more  confidence  that  they 
are  entitled  to  support. 

It  is  a  common  error,  and  one  which  I  have  found 
among  men,  not  only  intelligent,  but  much  conversant 
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in  public  business,  to  think  that  in  politics,  legislation 
is  everything  and  administration  nothing.  Nothing 
is  more  usual  than  to  hear  people  say,  "  What !  an- 
other session  gone  and  nothing  done ;  no  new  bills 
passed  ;  the  Irish  Municipal  Bill  stopped  in  the 
House  of  Lords.  How  could  we  be  worse  off  if  the 
Tories  were  in  ?  "  My  answer  is  that,  if  the  Tories 
were  in  our  legislation  would  be  in  as  bad  a  state  as 
at  present,  and  we  should  have  a  bad  administration 
into  the  bargain.  It  seems  strange  to  me  that  gentle- 
men should  not  be  aware  that  it  may  be  better  to 
have  unreformed  laws  administered  in  a  reforming 
spirit,  than  reformed  laws  administered  in  a  spirit 
hostile  to  all  reform.  We  often  hear  the  maxim, 
"  Measures  not  men,"  and  there  is  a  sense  in  which 
it  is  an  excellent  maxim.  Measures  not  men,  cer- 
tainly :  that  is,  we  are  not  to  oppose  Sir  Robert  Peel 
simply  because  he  is  Sir  Robert  Peel,  or  to  support 
Lord  John  Russell  simply  because  he  is  Lord  John 
Russell.  We  are  not  to  follow  our  political  leaders 
in  the  way  in  which  my  honest  Highland  ancestors 
followed  their  chieftains.  We  are  not  to  imitate  that 
blind  devotion  which  led  all  the  Campbells  to  take 
the  side  of  George  the  Second  because  the  Duke  of 
Argyle  was  a  Whig,  and  all  the  Camerons  to  take  the 
side  of  the  Stuarts  because  Lochiel  was  a  Jacobite. 
But  if  you  mean  that,  while  the  laws  remain  the 
same,  it  is  unimportant  by  whom  they  are  adminis- 
tered, then  I  say  that  a  doctrine  more  absurd  was 
never  uttered.  Why,  what  are  laws  ?  They  are  mere 
words  ;  they  are  a  dead  letter  ;  till  a  living  agent 
comes  to  put  life  into  them.  This  is  the  case  even  in 
judicial  matters.  You  can  tie  up  the  judges  of  the 
land  much  more  closely  than  it  would  be  right  to  tie 
up  the  Secretary  for  the  Home  Department  or  the 
Secretary  for  Foreign  Affairs.  Yet  is  it  immaterial 
whether  the  laws  be  administered  by  Chief  Justice 
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Hale  or  Chief  Justice  Jeffreys?  And  can  you  doubt 
that  the  case  is  still  stronger  when  you  come  to  poli- 
tical questions?  It  would  be  perfectly  easy,  as  many 
of  you  must  be  aware,  to  point  out  instances  in  which 
society  has  prospered  under  defective  laws,  well  ad- 
ministered, and  other  instances  in  which  society  has 
been  miserable  under  institutions  that  looked  well  on 
paper.  But  we  need  not  go  beyond  our  own  country 
and  our  own  times.  Let  us  see  what,  within  this 
island  and  in  the  present  year,  a  good  administration 
has  done  to  mitigate  bad  laws.  For  example,  let  us 
take  the  law  of  libel.  I  hold  the  present  state  of  our 
law  of  libel  to  be  a  scandal  to  a  civilised  community. 
Nothing  more  absurd  can  be  found  in  the  whole 
history  of  jurisprudence.  How  the  law  of  libel  was 
abused  formerly,  you  all  know.  You  all  know  how 
it  was  abused  under  the  administrations  of  Lord  North, 
of  Mr.  Pitt,  of  Mr.  Perceval,  of  the  Earl  of  Liverpool ; 
and  I  am  sorry  to  say  that  it  was  abused,  most  un- 
justifiably abused,  by  Lord  Abinger,  under  the  ad- 
ministration of  the  Duke  of  Wellington  and  Sir  Robert 
Peel.  Now  is  there  any  person  who  will  pretend  to  say 
that  it  has  ever  been  abused  by  the  Government  of 
Lord  Melbourne  ?  That  Government  has  enemies  in 
abundance  ;  it  has  been  attacked  by  Tory  malcon- 
tents and  by  Radical  malcontents  ;  but  has  any  one  of 
them  ever  had  the  effrontery  to  say  that  it  has  abused 
the  power  of  filing  ex  officio  informations  for  libel  ? 
Has  this  been  from  want  of  provocation  ?  On  the 
contrary,  the  present  Government  has  been  libelled 
in  a  way  in  which  no  Government  was  ever  libelled 
before.  Has  the  law  been  altered  ?  Has  it  been 
modified?  Not  at  all.  We  have  exactly  the  same 
laws  that  we  had  when  Mr.  Perry  was  brought  to 
trial  for  saying  that  George  the  Third  was  unpopular, 
Mr.  Leigh  Hunt  for  saying  that  George  the  Fourth 
was  fat,  and  Sir  Francis  Burdett  for  expressing,  not 
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perhaps  in  the  best  taste,  a  natural  and  honest  indig- 
nation at  the  slaughter  which  took  place  at  Man- 
chester in  1 819.  The  law  is  precisely  the  same  ;  but 
if  it  had  been  entirely  remodelled,  political  writers 
could  not  have  had  more  liberty  than  they  have 
enjoyed  since  Lord  Melbourne  came  into  power. 

I  have  given  you  an  instance  of  the  power  of  a 
good  administration  to  mitigate  a  bad  law.  Now, 
see  how  necessary  it  is  that  there  should  be  a  good 
administration  to  carry  a  good  law  into  effect.  An 
excellent  bill  was  brought  into  the  House  of  Com- 
mons by  Lord  John  Russell  in  1828,  and  passed.  To 
any  other  man  than  Lord  John  Russell  the  carrying 
of  such  a  bill  would  have  been  an  enviable  distinction 
indeed  ;  but  his  name  is  identified  with  still  greater 
reforms.  It  will,  however,  always  be  accounted  one 
of  his  titles  to  public  gratitude  that  he  was  the  author 
of  the  law  which  repealed  the  Test  Act.  Well,  a 
short  time  since,  a  noble  peer,  the  Lord  Lieutenant 
of  the  county  of  Nottingham,  thought  fit  to  re-enact 
the  Test  Act,  so  far  as  that  county  was  concerned. 
I  have  already  mentioned  his  Grace  the  Duke  of 
Newcastle,  and,  to  say  truth,  there  is  no  life  richer  in 
illustrations  of  all  forms  and  branches  of  misgovern- 
ment  than  his.  His  Grace  very  coolly  informed  Her 
Majesty's  Ministers  that  he  had  not  recommended  a 
certain  gentleman  for  the  commission  of  the  peace 
because  the  gentleman  was  a  Dissenter.  Now  here 
is  a  law  which  admits  Dissenters  to  offices  ;  and  a 
Tory  nobleman  takes  it  on  himself  to  rescind  that 
law.  But  happily  we  have  Whig  ministers.  What 
did  they  do?  Why,  they  put  the  Dissenter  into  the 
Commission  ;  and  they  turned  the  Tory  nobleman 
out  of  the  Lieutenancy.  Do  you  seriously  imagine 
that  under  a  Tory  administration  this  would  have 
been  done?  I  have  no  wish  to  say  anything  dis- 
respectful of  the  great  Tory  leaders.     I  shall  always 
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speak  with  respect  of  the  great  qualities  and  public 
services  of  the  Duke  of  Wellington  :  I  have  no  other 
feeling  about  him  than  one  of  pride  that  my  country 
has  produced  so  great  a  man  ;  nor  do  I  feel  anything 
but  respect  and  kindness  for  Sir  Robert  Peel,  of 
whose  abilities  no  person  that  has  had  to  encounter 
him  in  debate  will  ever  speak  slightingly.  I  do  not 
imagine  that  those  eminent  men  would  have  approved 
of  the  conduct  of  the  Duke  of  Newcastle.  I  believe 
that  the  Duke  of  Wellington  would  as  soon  have 
thought  of  running  away  from  the  field  of  battle  as 
of  doing  the  same  thing  in  Hampshire,  where  he  is 
Lord  Lieutenant.  But  do  you  believe  that  he  would 
have  turned  the  Duke  of  Newcastle  out  ?  I  believe 
that  he  would  not.  As  Mr.  Pulteney,  a  great  political 
leader,  said  a  hundred  years  since,  "  The  heads  of 
parties  are,  like  the  heads  of  snakes,  carried  on  by 
the  tails."  It  would  have  been  utterly  impossible  for 
the  Tory  Ministers  to  have  discarded  the  powerful 
Tory  Duke,  unless  they  had  at  the  same  time  resolved, 
like  Mr.  Canning  in  1827,  to  throw  themselves  for 
support  on  the  Whigs. 

Now  I  have  given  you  these  two  instances  to  show 
that  a  change  in  the  administration  may  produce  all 
the  effects  of  a  change  in  the  law.  You  see  that  to 
have  a  Tory  Government  is  virtually  to  re-enact  the 
Test  Act,  and  that  to  have  a  Whig  Government  is 
virtually  to  repeal  the  law  of  libel.  And  if  this  is  the 
case  in  England  and  Scotland,  where  society  is  in  a 
sound  state,  how  much  more  must  it  be  the  case  in 
the  diseased  part  of  the  empire,  in  Ireland  ?  Ask  any 
man  there,  whatever  may  be  his  religion,  whatever 
may  be  his  politics.  Churchman,  Presbyterian,  Roman 
Catholic,  Repealer,  Precursor,  Orangeman,  ask  Mr. 
O'Connell,  ask  Colonel  Conolly,  whether  it  is  a  slight 
matter  in  whose  hands  the  executive  power  is  lodged. 
Every  Irishman  will  tell  you  that  it  is  a  matter  of 
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life  and  death  ;  that  in  fact  more  depends  upon  the 
men  than  upon  the  laws.  It  disgusts  me  therefore  to 
hear  men  of  liberal  politics  say, "  What  is  the  use  of 
a  Whig  Government  ?  The  Ministers  can  do  nothing 
for  the  country.  They  have  been  four  years  at  work 
on  an  Irish  Municipal  Bill,  without  being  able  to  pass 
it  through  the  Lords."  Would  any  ten  Acts  of  Par- 
liament make  such  a  difference  to  Ireland  as  the 
difference  between  having  Lord  Ebrington  for  Lord 
Lieutenant,  with  Lord  Morpeth  for  Secretary,  and 
having  the  Earl  of  Roden  for  Lord  Lieutenant,  with 
Mr.  Lefroy  for  Secretary?  Ask  the  popular  Irish 
leaders  whether  they  would  like  better  to  remain  as 
they  are,  with  Lord  Ebrington  as  Lord  Lieutenant, 
or  to  have  the  Municipal  Bill,  and  any  other  three  bills 
which  they  might  name,  with  Lord  Roden  for  Vice- 
roy ;  and  they  will  at  once  answer,  "  Leave  us  Lord 
Ebrington  ;  and  burn  your  bills."  The  truth  is  that,, 
the  more  defective  the  legislation,  the  more  important 
is  a  good  administration,  just  as  the  personal  qualities 
of  a  Sovereign  are  of  more  importance  in  despotic 
countries  like  Russia  than  in  a  limited  monarchy.  If 
we  have  not  in  our  Statute  Book  all  the  securities 
necessary  for  good  government,  it  is  of  the  more 
importance  that  the  character  of  the  men  who  ad- 
minister the  government  should  be  an  additional 
security. 

But  we  are  told  that  the  Government  is  weak. 
That  is  most  true :  and  I  believe  that  almost  all  that 
we  are  tempted  to  blame  in  the  conduct  of  the  Govern- 
ment is  to  be  attributed  to  weakness.  But  let  us 
consider  what  the  nature  of  this  weakness  is.  Is  it 
that  kind  of  weakness  which  makes  it  our  duty  to 
oppose  the  Government?  Or  is  it  that  kind  of  weak- 
ness which  makes  it  our  duty  to  support  the  Govern- 
ment ?  Is  it  intellectual  weakness,  moral  weakness, 
the  incapacity  to  discern,  or  the  want  of  courage  to 
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pursue,  the  true  interest  of  the  nation  ?  Such  was 
the  weakness  of  Mr.  Addington,  when  this  country 
was  threatened  with  invasion  from  Boulogne.  Such 
was  the  weakness  of  the  Government  which  sent  out 
the  wretched  Walcheren  expedition,  and  starved  the 
Duke  of  WelHngton  in  Spain  ;  a  Government  whose 
only  strength  was  shown  in  prosecuting  writers  who 
exposed  abuses,  and  in  slaughtering  rioters  whom 
oppression  had  driven  into  outrage.  Is  that  the 
weakness  of  the  present  Government  ?  I  think  not. 
As  compared  with  any  other  party  capable  of  hold- 
ing the  reins  of  Government,  they  are  deficient  neither 
in  intellectual  nor  in  moral  strength.  On  all  great 
questions  of  difference  between  the  Ministers  and  the 
Opposition,  I  hold  the  Ministers  to  be  in  the  right. 
When  I  consider  the  difficulties  with  which  they  have 
to  struggle,  when  I  see  how  manfully  that  struggle  is 
maintained  by  Lord  Melbourne,  when  I  see  that 
Lord  John  Russell  has  excited  even  the  admiration 
of  his  opponents  by  the  heroic  manner  in  which  he 
has  gone  on,  year  after  year,  in  sickness  and  domestic 
sorrow,  fighting  the  battle  of  Reform,  I  am  led  to  the 
conclusion  that  the  weakness  of  the  Ministers  is  of 
that  sort  which  makes  it  our  duty  to  give  them,  not 
opposition,  but  support ;  and  that  support  it  is  my 
purpose  to  afford  to  the  best  of  my  ability. 

If,  indeed,  I  thought  myself  at  liberty  to  consult 
my  own  inclination,  I  should  have  stood  aloof  from 
the  conflict.  If  you  should  be  pleased  to  send  me  to 
Parliament,  I  shall  enter  an  assembly  very  different 
from  that  which  I  quitted  in  1834.  I  left  the  Whigs 
united  and  dominant,  strong  in  the  confidence  and 
attachment  of  one  House  of  Parliament,  strong  also 
in  the  fears  of  the  other.  I  shall  return  to  find  them 
helpless  in  the  Lords,  and  forced  almost  every  week 
to  fight  a  battle  for  existence  in  the  Commons,  Many, 
whom   I  left  bound  together  by  what  seemed  indis- 
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soluble  private  and  public  ties,  I  shall  now  find  assail- 
ing each  other  with  more  than  the  ordinary  bitterness 
of  political  hostility.  Many  with  whom  I  sate  side  by 
side,  contending  through  whole  nights  for  the  Reform 
Bill,  till  the  sun  broke  over  the  Thames  on  our  un- 
diminished ranks,  I  shall  now  find  on  hostile  benches. 
I  shall  be  compelled  to  engage  in  painful  altercations 
with  many  with  whom  I  had  hoped  never  to  have  a 
conflict,  except  in  the  generous  and  friendly  strife 
which  should  best  serve  the  common  cause,  I  left 
the  Liberal  Government  strong  enough  to  maintain 
itself  against  an  adverse  Court;  I  see  that  the  Liberal 
Government  now  rests  for  support  on  the  preference 
of  a  sovereign,  in  whom  the  country  sees  with  delight 
the  promise  of  a  better,  a  gentler,  a  happier  Elizabeth, 
of  a  sovereign  in  whom  we  hope  that  our  children  and 
our  grandchildren  will  admire  the  firmness,  the  saga- 
city, and  the  spirit  which  distinguished  the  last  and 
greatest  of  the  Tudors,  tempered  by  the  beneficent 
influence  of  more  humane  times  and  more  popular  in- 
stitutions. Whether  royal  favour,  never  more  needed 
and  never  better  deserved,  will  enable  the  Govern- 
ment to  surmount  the  difficulties  with  which  it  has  to 
deal,  I  cannot  presume  to  judge.  It  may  be  that  the 
blow  has  only  been  deferred  for  a  season,  and  that  a 
long  period  of  Tory  domination  is  before  us.  Be  it 
so.  I  entered  public  life  a  Whig  ;  and  a  Whig  I  am 
determined  to  remain.  I  use  that  word,  and  I  wish 
you  to  understand  that  I  use  it,  in  no  narrow  sense, 
I  mean  by  a  Whig,  not  one  who  subscribes  implicitly 
to  the  contents  of  any  book,  though  that  book  may 
have  been  written  by  Locke  ;  not  one  who  approves 
the  whole  conduct  of  any  statesman,  though  that 
statesman  may  have  been  Fox  ;  not  one  who  adopts 
the  opinions  in  fashion  in  any  circle,  though  that 
circle  may  be  composed  of  the  finest  and  noblest 
spirits  of  the  age.     But  it  seems  to  me  that,  when 
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I  look  back  on  our  history,  I  can  discern  a  great 
party  which  has,  through  many  generations,  pre- 
served its  identity  ;  a  party  often  depressed,  never 
extinguished  ;  a  party  which,  though  often  tainted 
with  the  faults  of  the  age,  has  always  been  in  ad- 
vance of  the  age  ;  a  party  which,  though  guilty  of 
many  errors  and  some  crimes,  has  the  glory  of 
having  established  our  civil  and  religious  liberties 
on  a  firm  foundation  ;  and  of  that  party  I  am  proud 
to  be  a  member.  It  was  that  party  which,  on  the 
great  question  of  monopolies,  stood  up  against  Eliza- 
beth. It  was  that  party  which,  in  the  reign  of  James 
the  First,  organised  the  earliest  parliamentary  oppo- 
sition, which  steadily  asserted  the  privileges  of  the 
people,  and  wrested  prerogative  after  prerogative 
from  the  Crown.  It  was  that  party  which  forced 
Charles  the  First  to  relinquish  the  ship-money.  It 
was  that  party  which  destroyed  the  Star  Chamber 
and  the  High  Commission  Court.  It  was  that  party 
which,  under  Charles  the  Second,  carried  the  Habeas 
Corpus  Act,  which  effected  the  Revolution,  which 
passed  the  Toleration  Act,  which  broke  the  yoke 
of  a  foreign  church  in  your  country,  and  which 
saved  Scotland  from  the  fate  of  unhappy  Ireland. 
It  was  that  party  which  reared  and  maintained  the 
constitutional  throne  of  Hanover  against  the  hostility 
of  the  Church  and  of  the  landed  aristocracy  of  Eng- 
land. It  was  that  party  which  opposed  the  war  with 
America  and  the  war  with  the  French  Republic ; 
which  imparted  the  blessings  of  our  free  Constitu- 
tion to  the  Dissenters  ;  and  which,  at  a  later  period, 
by  unparalleled  sacrifices  and  exertions,  extended 
the  same  blessings  to  the  Roman  Catholics.  To  the 
Whigs  of  the  seventeenth  century  we  owe  it  that  we 
have  a  House  of  Commons.  To  the  Whigs  of  the 
nineteenth  century  we  owe  it  that  the  House  of 
Commons  has  been  purified.     The  abolition  of  the 
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slave  trade,  the  abolition  of  colonial  slavery,  the  ex- 
tension of  popular  education,  the  mitigation  of  the 
rigour  of  the  penal  code,  all,  all  were  effected  by  that 
party  ;  and  of  that  party,  I  repeat,  I  am  a  member. 
I  look  with  pride  on  all  that  the  Whigs  have  done 
for  the  cause  of  human  freedom  and  of  human  happi- 
ness. I  see  them  now  hard  pressed,  struggling  with 
difficulties,  but  still  fighting  the  good  fight.  At  their 
head  I  see  men  who  have  inherited  the  spirit  and  the 
virtues,  as  well  as  the  blood,  of  old  champions  and 
martyrs  of  freedom.  To  those  men  I  propose  to 
attach  myself  Delusion  may  triumph ;  but  the 
triumphs  of  delusion  are  but  for  a  day.  We  may 
be  defeated  :  but  our  principles  will  only  gather 
fresh  strength  from  defeats.  Be  that,  however,  as  it 
may,  my  part  is  taken.  While  one  shred  of  the  old 
banner  is  flying,  by  that  banner  will  I  at  least  be 
found.  The  good  old  cause,  as  Sidney  called  it  on 
the  scaffold,  vanquished  or  victorious,  insulted  or 
triumphant,  the  good  old  cause  is  still  the  good  old 
cause  with  me.  Whether  in  or  out  of  Parliament, 
whether  speaking  with  that  authority  which  must 
always  belong  to  the  representative  of  this  great  and 
enlightened  community,  or  expressing  the  humble 
sentiments  of  a  private  citizen,  I  will  to  the  last 
maintain  inviolate  my  fidelity  to  principles  which, 
though  they  may  be  borne  down  for  a  time  by 
senseless  clamour,  are  yet  strong  with  the  strength 
and  immortal  with  the  immortality  of  truth,  and 
which,  however  they  may  be  misunderstood  or  mis- 
represented by  contemporaries,  will  assuredly  find 
justice  from  a  better  age.  Gentlemen,  I  have  done. 
I  have  only  to  thank  you  for  the  kind  attention  with 
which  you  have  heard  me,  and  to  express  my  hope 
that,  whether  my  principles  have  met  with  your  con- 
currence or  not,  the  frankness  with  which  I  have 
expressed  them  will  at  least  obtain  your  approbation. 
VOL.  XI  R  R 
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A    SPEECH 

DELIVERED    IN 

The  House  of  Commons  on  the  29TH  of  January, 

1840. 


On  the   twenty-eighth  of  January,   1840,  Sir   John  Yarde 
Buller  moved  the  following  resolution  : 

"  That  Her  Majesty's  Government,  as  at  present  con- 
stituted, does  not  possess  the  confidence  of  the  House." 

After  a  discussion  of  four  nights  the  motion  was  rejected 
by  308  votes  to  287.  The  following  speech  was  made 
on  the  second  night  of  the  debate. 

The  House,  Sir,  may  possibly  imagine  that  I  rise 
under  some  little  feeling  of  irritation  to  reply  to  the 
personal  reflections  which  have  been  introduced  into 
the  discussion.  It  would  be  easy  to  reply  to  these 
reflections  ;  it  would  be  still  easier  to  retort  them  : 
but  I  should  think  either  course  unworthy  of  me  and 
of  this  great  occasion  If  ever  I  should  so  far  forget 
myself  as  to  wander  from  the  subject  of  debate  to 
matters  concerning  only  myself,  it  will  not,  I  hope, 
be  at  a  time  when  the  dearest  interests  of  our  country 
are  staked  on  the  result  of  our  deliberations.  I  rise 
under  feelings  of  anxiety  which  leave  no  room  in  my 
mind  for  selfish  vanity  or  petty  vindictiveness.  I 
believe  with  the  most  intense  conviction  that,  in 
pleading  for  the  Government  to   which  I  belong,  I 
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am  pleading  for  the  safety  of  the  Commonwealth, 
for  the  reformation  of  abuses,  and  at  the  same  time 
for  the  preservation  of  august  and  venerable  institu- 
tions :  and  I  trust,  Mr.  Speaker,  that  when  the  ques- 
tion is  whether  a  Cabinet  be  or  be  not  worthy  of  the 
confidence  of  Parliament,  the  first  member  of  that 
Cabinet  who  comes  forward  to  defend  himself  and 
his  colleagues  will  find  here  some  portion  of  that 
generosity  and  good  feeling  which  once  distinguished 
English  gentlemen.  But  be  this  as  it  may,  my  voice 
shall  be  heard.  I  repeat,  that  I  am  pleading  at  once 
for  the  reformation  and  for  the  preservation  of  our 
institutions,  for  liberty  and  order,  for  justice  adminis- 
tered in  mercy,  for  equal  laws,  for  the  rights  of  con- 
science, and  for  the  real  union  of  Great  Britain  and 
Ireland.  If,  on  so  grave  an  occasion,  I  should  advert 
to  one  or  two  of  the  charges  which  have  been  brought 
against  myself  personally,  I  shall  do  so  only  because 
I  conceive  that  those  charges  affect  in  some  degree 
the  character  of  the  Government  to  which  I  belong. 

One  of  the  chief  accusations  brought  against  the 
Government  by  the  honourable  Baronet  ^  who  opened 
the  debate,  and  repeated  by  the  seconder,^  and  by 
almost  every  gentleman  who  has  addressed  the  House 
from  the  benches  opposite,  is  that  I  have  been  invited 
to  take  office  though  my  opinion  with  respect  to 
the  Ballot  is  known  to  be  different  from  that  of  my 
colleagues.  We  have  been  repeatedly  told  that  a 
Ministry  in  which  there  is  not  perfect  unanimity  on 
a  subject  so  important  must  be  undeserving  of  the 
public  confidence.  Now,  Sir,  it  is  true  that  I  am  in 
favour  of  secret  voting,  that  my  noble  and  right  ho- 
nourable friends  near  me  are  in  favour  of  open  voting, 
and  yet  that  we  sit  in  the  same  Cabinet.  But  if,  on  ac- 
count of  this  difference  of  opinion,  the  Government 
is  unworthy  of  public  confidence,  then  I  am  sure  that 

'   Sir  John  Yarde  Biiller.  -  Alderman  Thompson. 
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scarcely  any  Government  which  has  existed  within 
the  memory  of  the  oldest  man  has  been  deserving 
of  public  confidence.  It  is  well  known  that  in  the 
Cabinets  of  Mr.  Pitt,  of  Mr.  Fox,  of  Lord  Liverpool, 
of  Mr.  Canning,  of  the  Duke  of  Wellington,  there 
were  open  questions  of  great  moment.  Mr.  Pitt, 
while  still  zealous  for  parliamentary  reform,  brought 
into  the  Cabinet  Lord  Grenville,  who  was  adverse  to 
parliamentary  reform.  Again,  Mr.  Pitt,  while  elo- 
quently supporting  the  abolition  of  the  Slave  Trade, 
brought  into  the  Cabinet  Mr.  Dundas,  who  was  the 
chief  defender  of  the  Slave  Trade.  Mr.  Fox,  too, 
intense  as  was  his  abhorrence  of  the  Slave  Trade, 
sat  in  the  same  Cabinet  with  Lord  Sidmouth  and 
Mr.  Windham,  who  voted  to  the  last  against  the 
abolition  of  that  trade.  Lord  Liverpool,  Mr.  Can- 
ning, the  Duke  of  Wellington,  all  left  the  question 
of  Catholic  Emancipation  open.  And  yet,  of  all 
questions,  that  was  perhaps  the  very  last  that  should 
have  been  left  open.  For  it  was  not  merely  a  legis- 
lative question,  but  a  question  which  affected  every 
part  of  the  executive  administration.  But,  to  come  to 
the  present  time,  suppose  that  you  could  carry  your 
resolution,  suppose  that  you  could  drive  the  present 
Ministers  from  power,  who  that  may  succeed  them 
will  be  able  to  form  a  government  in  which  there 
will  be  no  open  questions  ?  Can  the  right  honourable 
Baronet  the  Member  for  Tamworth '  form  a  Cabinet 
without  leaving  the  great  question  of  our  privileges 
open  ?  In  what  respect  is  that  question  less  impor- 
tant than  the  question  of  the  Ballot  ?  Is  it  not  indeed 
from  the  privileges  of  the  House  that  all  questions 
relating  to  the  constitution  of  the  House  derive  their 
importance  ?  What  does  it  matter  how  we  are  chosen, 
if,  when  we  meet,  we  do  not  possess  the  powers  neces- 
sary to  enable  us  to  perform  the  functions  of  a  legis- 
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lative  assembly  ?     Yet  you,  who  would  turn  out  the 
present  Ministers  because  they  differ  from  each  other 
as  to  the  v/ay  in  which  Members  of  this  House  should 
be  chosen,  wish  to  bring  in  men  who  decidedly  differ 
from  each  other  as  to  the  relation  in  which  this  House 
stands  to  the  nation,  to  the  other  House,  and  to  the 
Courts  of  Judicature.     Will  you  say  that  the  dispute 
between  the  House  and  the  Court  of  Queen's  Bench 
is  a  trifling  dispute  ?    Surely,  in  the  late  debates,  you 
were  all  perfectly  agreed  as  to  the  importance  of  the 
question,  though  you  were  agreed  as  to  nothing  else. 
Some  of  you  told  us  that  we  were  contending  for  a 
power  essential  to  our  honour  and  usefulness.     Many 
of  you  protested  against  our  proceedings,  and  de- 
clared that  we  were  encroaching  on  the  province  of 
the  tribunals,  violating  the  liberty  of  our  fellow  citi- 
zens, punishing  honest  magistrates  for  not  perjuring 
themselves.     Are  these  trifles  ?     And  can  we  believe 
that  you  really  feel  a  horror  of  open  questions  when 
we  see  your  Prime  Minister  elect  sending  people  to 
prison  overnight,  and  his  law  officers  elect  respect- 
fully attending  the  levee  of  those  prisoners  the  next 
morning  ?     Observe,  too,  that  this  question  of  privi- 
leges is  not  merely  important  ;    it  is  also  pressing. 
Something  must  be  done,  and   that  speedily.      My 
belief  is  that  more  inconvenience  would  follow  from 
leaving   that   question   open  one  month  than   from 
leaving  the  question  of  the  Ballot  open  ten  years. 

The  Ballot,  Sir,  is  not  the  only  subject  on  which 
I  am  accused  of  holding  dangerous  opinions.  The 
right  honourable  Baronet  the  Member  for  Pembroke  ' 
pronounces  the  present  Government  a  Chartist  Go- 
vernment ;  and  he  proves  his  point  by  saying  that 
I  am  a  member  of  the  Government,  and  that  I  wish 
to  give  the  elective  franchise  to  every  ten  pound 
householder,  whether  his  house  be  in  a  town  or  in 

'  Sir  James  Graham. 
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the  country.  Is  it  possible,  Sir,  that  the  honourable 
Baronet  should  not  know  that  the  fundamental  prin- 
ciple of  the  plan  of  government  called  the  People's 
Charter  is  that  every  male  of  twenty-one  should  have 
a  vote  ?  Or  is  it  possible  that  he  can  see  no  dif- 
ference between  giving  the  franchise  to  all  ten  pound 
householders,  and  giving  the  franchise  to  all  males 
of  twenty-one  ?  Does  he  think  the  ten  pound  house- 
holders a  class  morally  or  intellectually  unfit  to 
possess  the  franchise,  he  who  bore  a  chief  part  in 
framing  the  law  which  gave  them  the  franchise  in 
all  the  represented  towns  of  the  United  Kingdom  ? 
Or  will  he  say  that  the  ten  pound  householder  in  a 
town  is  morally  and  intellectually  fit  to  be  an  elector, 
but  that  the  ten  pound  householder  who  lives  in  the 
open  country  is  morally  and  intellectually  unfit  ?  Is 
not  house  rent  notoriously  higher  in  towns  than  in 
the  country  ?  Is  it  not,  therefore,  probable  that  the 
occupant  of  a  ten  pound  house  in  a  rural  hamlet  will 
be  a  man  who  has  a  greater  stake  in  the  peace  and 
welfare  of  society  than  a  man  who  has  a  ten  pound 
house  in  Manchester  or  Birmingham  ?  Can  you  de- 
fend on  conservative  principles  an  arrangement  which 
gives  votes  to  a  poorer  class  and  withholds  them  from 
a  richer  ?  For  my  own  part,  I  believe  it  to  be  essen- 
tial to  the  welfare  of  the  state,  that  the  elector  should 
have  a  pecuniary  qualification.  I  believe  that  the  ten 
pound  qualification  cannot  be  proved  to  be  either  too 
high  or  too  low.  Changes,  which  may  hereafter  take 
place  in  the  value  of  money  and  in  the  condition  of 
the  people,  may  make  a  change  of  the  qualification 
necessary.  But  the  ten  pound  qualification  is,  I 
believe,  well  suited  to  the  present  state  of  things. 
At  any  rate  I  am  unable  to  conceive  why  it  should 
be  a  sufficient  qualification  within  the  limits  of  a 
borough,  and  an  insufficient  qualification  a  yard  be- 
yond those  limits ;    sufficient  at  Knightsbridge,  but 
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insufficient  at  Kensington;  sufficient  at  Lambeth,  but 
insufficient  at  Battersea.  If  any  person  calls  this 
Chartism,  he  must  permit  me  to  tell  him  that  he  does 
not  know  what  Chartism  is. 

A  motion.  Sir,  such  as  that  which  we  are  con- 
sidering, brings  under  our  review  the  whole  policy  of 
the  kingdom,  domestic,  foreign,  and  colonial.  It  is 
not  strange,  therefore,  that  there  should  have  been 
several  episodes  in  this  debate.  Something  has  been 
said  about  the  hostilities  on  the  River  Plata,  some- 
thing about  the  hostilities  on  the  coast  of  China, 
something  about  Commissioner  Lin,  something  about 
Captain  Elliot.  But  on  such  points  I  shall  not  dwell, 
for  it  is  evidently  not  by  the  opinion  which  the  House 
may  entertain  on  such  points  that  the  event  of  the 
debate  will  be  decided.  The  main  argument  of  the 
gentlemen  who  support  the  motion,  the  argument  on 
which  the  right  honourable  Baronet  who  opened  the 
debate  chiefly  relied,  the  argument  which  his  seconder 
repeated,  and  which  has  formed  the  substance  of 
every  speech  since  delivered  from  the  opposite  side 
of  the  House,  may  be  fairly  summed  up  thus,  "  The 
country  is  not  in  a  satisfactory  state.  There  is  much 
recklessness,  much  turbulence,  much  craving  for 
political  change  ;  and  the  cause  of  these  evils  is  the 
policy  of  the  Whigs.  They  rose  to  power  by  agita- 
tion in  1830;  they  retained  power  by  means  of 
agitation  through  the  tempestuous  months  which 
followed  ;  they  carried  the  Refoim  Bill  by  means 
of  agitation  :  expelled  from  office,  they  forced  them- 
selves in  again  by  means  of  agitation  ;  and  now  we 
are  paying  the  penalty  of  their  misconduct.  Char- 
tism is  the  natural  offspring  of  Whiggism.  From 
those  who  caused  the  evil  we  cannot  expect  the 
remedy.  The  first  thing  to  be  done  is  to  dismiss 
them,  and  to  call  to  power  men  who,  not  having 
instigated  the  people  to  commit  excesses,  can,  with- 
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out  incurring  the  charge  of  inconsistency,  enforce  the 
laws." 

Now,  Sir,  it  seems  to  me  that  this  argument  was 
completely  refuted  by  the  able  and  eloquent  speech 
of  my  right  honourable  friend  the  Judge  Advocate.' 
He  said,  and  he  said  most  truly,  that  those  who  hold 
this  language  are  really  accusing,  not  the  Government 
of  Lord  Melbourne,  but  the  Government  of  Lord  Grey. 
I  was  therefore,  I  must  say,  surprised,  after  the  speech  of 
my  right  honourable  friend,  to  hear  the  right  honour- 
able Baronet  the  Member  for  Pembroke,  himself  a 
distinguished  member  of  the  Cabinet  of  Lord  Grey, 
pronounce  a  harangue  against  agitation.  That  he  was 
himself  an  agitator  he  does  not  venture  to  deny  ;  but 
he  tries  to  excuse  himself  by  saying,  "  I  liked  the 
Reform  Bill ;  I  thought  it  a  good  bill  ;  and  so  I  agi- 
tated for  it  ;  and,  in  agitating  for  it,  I  acknowledge 
that  I  went  to  the  very  utmost  limit  of  what  was 
prudent,  to  the  very  utmost  limit  of  what  was  legal." 
Does  not  the  right  honourable  Baronet  perceive  that, 
by  setting  up  this  defence  for  his  own  past  conduct, 
he  admits  that  agitation  is  good  or  evil  according  as 
the  objects  of  the  agitation  are  good  or  evil  ?  When 
I  hear  him  speak  of  agitation  as  a  practice  disgrace- 
ful to  a  public  man,  and  especially  to  a  Minister  of 
the  Crown,  and  address  his  lecture  in  a  particular 
manner  to  me,  I  cannot  but  wonder  that  he  should 
not  perceive  that  his  reproaches,  instead  of  wounding 
me,  recoil  on  himself.  I  was  not  a  member  of  the 
Cabinet  which  brought  in  the  Reform  Bill,  which  dis- 
solved the  Parliament  in  a  moment  of  intense  excite- 
ment in  order  to  carry  the  Reform  Bill,  which  refused 
to  serve  the  Sovereign  longer  unless  he  would  create 
peers  in  sufficient  numbers  to  carry  the  Reform  Bill. 
I  was  at  that  time  only  one  of  those  hundreds  of 
members  of  this  House,  one  of  those  millions  of  Eng- 
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Hshmen,  who  were  deeply  impressed  with  the  convic- 
tion that  the  Reform  Bill  was  one  of  the  best  laws 
that  ever  had  been  framed,  and  who  reposed  entire 
confidence  in  the  abilities,  the  integrity,  and  the  pa- 
triotism of  the  ministers  ;  and  I  must  add  that  in  no 
member  of  the  administration  did  I  place  more  con- 
fidence than  in  the  right  honourable  Baronet,  who  was 
then  First  Lord  of  the  Admiralty,  and  in  the  noble 
lord  who  was  then  Secretary  for  Ireland.^    It  was  in- 
deed impossible  for  me  not  to  see  that  the  public 
mind  was  strongly,  was  dangerously  stirred  :  but  I 
trusted  that  men  so  able,  men  so  upright,  men  who 
had  so  large  a  stake  in  the  country,  would  carry  us 
safe  through  the  storm  which  they  had  raised.     And 
is  it  not  rather  hard  that  my  confidence  in  the  right 
honourable  Baronet  and  the  noble  lord  is  to  be  im- 
puted to  me  as  a  crime  by  the  very  men  who  are 
trying  to  raise  the  right  honourable  Baronet  and  the 
noble  lord  to  power?     The  Charter,  we  have  been 
told  in  this  debate,  is  the  child  of  the  Reform   Bill. 
But  whose  child  is  the  Reform  Bill  ?     If  men  are  to 
be  deemed  unfit  for  office  because  they  roused  the 
national  spirit  to  support  that  bill,  because  they  went 
as  far  as  the  law  permitted  in  order  to  carry  that  bill, 
then  I  say  that  no  men  can  be  more  unfit  for  office 
than  the  right  honourable  Baronet  and  the  noble  lord. 
It  may  be  thought  presumptuous  in  me  to  defend  two 
persons  who  are  so  well  able  to  defend   themselves, 
and  the  more  so,  as  they  have  a  powerful  ally  in  the 
right  honourable  Baronet  the  Member  for  Tamworth, 
who,  having   twice  offered  them  high  places  in  the 
Government,  must  be  supposed  to  be  of  opinion  that 
they  are  not  disqualified  for  being  ministers  by  having 
been  agitators.    I  will,  however,  venture  to  offer  some 
arguments  in  vindication  of  the  conduct  of  my  noble 
and  right  honourable  friends,  as  I  once  called  them, 
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and  as,  notwithstanding  the  asperity  which  has  cha- 
racterised  the   present  debate,   I    should    still    have 
pleasure  in  calling  them.     I  would  say  in  their  behalf 
that  agitation  ought  not  to  be  indiscriminately  con- 
demned ;  that  great  abuses  ought  to  be  removed  ;  that 
in  this  country   scarcely  any  great  abuse  was  ever 
removed  till  the  public  feeling  had  been  roused  against 
it  ;  and    that   the   public    feeling   has   seldom    been 
roused  against  abuses  without  exertions  to  which  the 
name  of  agitation  may  be  given.     I  altogether  deny 
the  assertion  which  we  have  repeatedly  heard  in  the 
course  of  this  debate,  that  a  Government  which  does 
not   discountenance   agitation   cannot  be  trusted  to 
suppress  rebellion.     Agitation  and  rebellion,  you  say, 
are  in  kind  the  same  thing :  they  differ  only  in  de- 
gree.    Sir,  they  are  the  same  thing  in  the  sense  in 
which  to  breathe  a  vein  and  to  cut  a  throat  are  the 
same  thing.     There  are  many  points  of  resemblance 
between  the  act  of  the  surgeon  and  the  act  of  the 
assassin.     In  both  there  is  the  steel,  the  incision,  the 
smart,  the  bloodshed.     But  the  acts  differ  as  widely 
as  possible  both  in  moral  character  and  in  physical 
effect.     So  with  agitation   and  rebellion.     I  do  not 
believe  that  there  has  been  any  moment  since  the 
revolution  of  1688  at  which  an  insurrection  in  this 
country  would  have  been  justifiable.     On  the  other 
hand,  I  hold  that  we  have  owed  to  agitation  a  long 
series  of  beneficent  reforms,  which  could  have  been 
effected  in  no  other  way.     Nor  do  I  understand  how 
any  person  can  reprobate  agitation  merely  as  agita- 
tion, unless  he  is  prepared  to  adopt  the   maxim  of 
Bishop  Horsley,  that  the  people  have  nothing  to  do 
with  the  laws  but  to  obey  them.     The  truth  is  that 
agitation    is    inseparable    from   popular  government. 
If  you  wish  to  get  rid  of  agitation,  you  must  establish 
an  oligarchy  like  that  of  Venice,  or  a  despotism  like 
that  of  Russia.     If  a  Russian  thinks  that  he  is  able 
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to  suggest  an  improvement  in  the  commercial  code 
or  the  criminal  code  of  his  country,  he  tries  to  obtain 
an  audience  of  the  Emperor  Nicholas  or  of  Count 
Nesselrode.  If  he  can  satisfy  them  that  his  plans  are 
good,  then  undoubtedly,  without  agitation,  without 
controversy  in  newspapers,  without  harangues  from 
hustings,  without  clamorous  meetings  in  great  halls 
and  in  marketplaces,  without  petitions  signed  by  tens 
of  thousands,  you  may  have  a  reform  effected  with 
one  stroke  of  the  pen.  Not  so  here.  Here  the  people, 
as  electors,  have  power  to  decide  questions  of  the 
highest  importance.  And  ought  they  not  to  hear  and 
read  before  they  decide  ?  And  how  can  they  hear  if 
nobody  speaks,  or  read  if  nobody  writes  ?  You  must 
admit,  then,  that  it  is  our  right,  and  that  it  may  be 
our  duty,  to  attempt  by  speaking  and  writing  to  in- 
duce the  great  body  of  our  countrymen  to  pronounce 
what  we  think  a  right  decision  ;  and  what  else  is 
agitation  ?  In  saying  this  I  am  not  defending  one 
party  alone.  Has  there  been  no  Tory  agitation  ?  No 
agitation  against  Popery  ?  No  agitation  against  the 
new  Poor  Law  ?  No  agitation  against  the  plan  of 
education  framed  by  the  present  Government  ?  Or, 
to  pass  from  questions  about  which  we  differ  to  ques- 
tions about  which  we  all  agree :  Would  the  slave 
trade  ever  have  been  abolished  without  agitation  ? 
Would  slavery  ever  have  been  abolished  without 
agitation  ?  Would  your  prison  discipline  ever  have 
been  improved  without  agitation  ?  Would  your  penal 
code,  once  the  scandal  of  the  Statute  Book,  have  been 
mitigated  without  agitation  ?  I  am  far  from  denying 
that  agitation  may  be  abused,  may  be  employed  for 
bad  ends,  may  be  carried  to  unjustifiable  lengths.  So 
may  that  freedom  of  speech  which  is  one  of  the  most 
precious  privileges  of  this  House.  Indeed,  the  analogy 
is  very  close.  What  is  agitation  but  the  mode  in 
which  the  public,  the  body  which  we  represent,  the 
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great  outer  assembly,  if  I  may  so  speak,  holds  its 
debates?  It  is  as  necessary  to  the  good  government 
of  the  country  that  our  constituents  should  debate  as 
that  we  should  debate.  They  sometimes  go  wrong, 
as  we  sometimes  go  wrong.  There  is  often  much 
exaggeration,  much  unfairness,  much  acrimony  in 
their  debates.  Is  there  none  in  ours  ?  Some  worth- 
less demagogues  may  have  exhorted  the  people  to 
resist  the  laws.  But  what  member  of  Lord  Grey's 
Government,  what  member  of  the  present  Govern- 
ment, ever  gave  any  countenance  to  any  illegal  pro- 
ceedings ?  It  is  perfectly  true  that  some  words  which 
have  been  uttered  here  and  in  other  places,  and  which, 
when  taken  together  with  the  context  and  candidly 
construed,  will  appear  to  mean  nothing  but  what  was 
reasonable  and  constitutional  and  moderate,  have  been 
distorted  and  mutilated  into  something  that  has  a 
seditious  aspect.  But  who  is  secure  against  such 
misrepresentation?  Not,  I  am  sure,  the  right  honour- 
able Baronet  the  Member  for  Pembroke.  He  ought 
to  remember  that  his  own  speeches  have  been  used 
by  bad  men  for  bad  ends.  He  ought  to  remember 
that  some  expressions  which  he  used  in  1830,  on  the 
subject  of  the  emoluments  divided  among  Privy  Coun- 
cillors, have  been  quoted  by  the  Chartists  in  vindica- 
tion of  their  excesses.  Do  I  blame  him  for  this  ?  Not 
at  all.  He  said  nothing  that  was  not  justifiable.  But 
it  is  impossible  for  a  man  so  to  guard  his  lips  that  his 
language  shall  not  sometimes  be  misunderstood  by 
dull  men,  and  sometimes  misrepresented  by  dishonest 
men.  I  do  not,  I  say,  blame  him  for  having  used 
those  expressions  :  but  I  do  say  that,  knowing  how 
his  own  expressions  had  been  perverted,  he  should 
have  hesitated  before  he  threw  upon  men,  not  less 
attached  than  himself  to  the  cause  of  law,  of  order 
and  property,  imputations  certainly  not  better  founded 
than  those  to  which  he  is  himself  liable. 
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And  now,  Sir,  to  pass  by  many  topics  to  which, 
but  for  the  lateness  of  the  hour,  I  would  willingly 
advert,  let  me  remind  the  House  that  the  question 
before  us  is  not  a  positive  question,  but  a  question  of 
comparison.  No  man,  though  he  may  disapprove  of 
some  part  of  the  conduct  of  the  present  Ministers,  is 
justified  in  voting  for  the  motion  which  we  are  con- 
sidering, unless  he  believes  that  a  change  would,  on 
the  whole,  be  beneficial.  No  Government  is  perfect : 
but  some  Government  there  must  be ;  and,  if  the 
present  Government  were  worse  than  its  enemies 
think  it,  it  ought  to  exist  until  it  can  be  succeeded 
by  a  better.  Now  I  take  it  to  be  perfectly  clear  that, 
in  the  event  of  the  removal  of  Her  Majesty's  present 
advisers,  an  administration  must  be  formed  of  which 
the  right  honourable  Baronet  the  Member  for  Tam- 
worth  will  be  the  head.  Towards  that  right  honour- 
able Baronet,  and  towards  many  of  the  noblemen 
and  gentlemen  who  would  probably  in  that  event  be 
associated  with  him,  I  entertain  none  but  kind  and 
respectful  feelings.  I  am  far,  I  hope,  from  that 
narrowness  of  mind  which  makes  a  man  unable  to 
see  merit  in  any  party  but  his  own.  If  I  may  ven- 
ture to  parody  the  old  Venetian  proverb,  I  would  be 
"  First  an  Englishman  ;  and  then  a  Whig."  I  feel 
proud  of  my  country  when  I  think  how  much  ability, 
uprightness,  and  patriotism  may  be  found  on  both 
sides  of  the  House.  Among  our  opponents  stands 
forth,  eminently  distinguished  by  parts,  eloquence, 
knowledge,  and,  I  willingly  admit,  by  public  spirit, 
the  right  honourable  Baronet  the  Member  for  Tam- 
worth.  Having  said  this,  I  shall  offer  no  apology  for 
the  remarks  which,  in  the  discharge  of  my  public 
duty,  I  shall  make,  without,  I  hope,  any  personal 
discourtesy,  on  his  past  conduct  and  his  present  posi- 
tion. 

It  has  been,  Sir,  I  will  not  say  his  fault,  but  his 
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misfortune,  his  fate,  to  be  the  leader  of  a  party  with 
which  he  has  no  sympathy.  To  go  back  to  what  is 
now  matter  of  history,  the  right  honourable  Baronet 
bore  a  chief  part  in  the  restoration  of  the  currency. 
By  a  very  large  proportion  of  his  followers  the  restora- 
tion of  the  currency  is  considered  as  the  chief  cause 
of  the  distresses  of  the  country.  The  right  honourable 
Baronet  cordially  supported  the  commercial  policy  of 
Mr.  Huskisson.  But  there  was  no  name  more  odious 
than  that  of  Mr.  Huskisson  to  the  rank  and  file  of 
the  Tory  party.  The  right  honourable  Baronet  as- 
sented to  the  Act  which  removed  the  disabilities  of 
the  Protestant  Dissenters.  But,  a  very  short  time 
ago,  a  noble  Duke,  one  of  the  highest  in  power  and 
rank  of  the  right  honourable  Baronet's  adherents, 
positively  refused  to  lend  his  aid  to  the  executing  of 
that  Act  The  right  honourable  Baronet  brought  in 
the  bill  which  removed  the  disabilities  of  the  Roman 
Catholics :  but  his  supporters  make  it  a  chief  article 
of  charge  against  us  that  we  have  given  practical 
effect  to  the  law  which  is  his  best  title  to  public 
esteem.  The  right  honourable  Baronet  has  declared 
himself  decidedly  favourable  to  the  new  Poor  Law. 
Yet,  if  a  voice  is  raised  against  the  Whig  Bastilles 
and  the  Kings  of  Somerset  House,  it  is  almost  certain 
to  be  the  voice  of  some  zealous  retainer  of  the  right 
honourable  Baronet.  On  the  great  question  of  privi- 
lege the  right  honourable  Baronet  has  taken  a  part 
which  entitles  him  to  the  gratitude  of  all  who  are 
solicitous  for  the  honour  and  the  usefulness  of  the 
popular  branch  of  the  legislature.  But  if  any  person 
calls  us  tyrants,  and  calls  those  whom  we  have 
imprisoned  martyrs,  that  person  is  certain  to  be  a 
partisan  of  the  right  honourable  Baronet.  Even  when 
the  right  honourable  Baronet  does  happen  to  agree 
with  his  followers  as  to  a  conclusion,  he  seldom 
arrives  at  that  conclusion   by  the  same  process   of 
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reasoning  which  satisfies  them.  Many  great  questions 
which  they  consider  as  questions  of  right  and  wrong, 
as  questions  of  moral  and  religious  principle,  as  ques- 
tions which  must,  for  no  earthly  object,  and  on  no 
emergency,  be  compromised,  are  treated  by  him 
merely  as  questions  of  expediency,  of  place,  and  of 
time.  He  has  opposed  many  bills  introduced  by  the 
present  Government ;  but  he  has  opposed  them  on 
such  grounds  that  he  is  at  perfect  liberty  to  bring  in 
the  same  bills  himself  next  year,  with  perhaps  some 
slight  variation.  I  listened  to  him,  as  I  always  listen 
to  him,  with  pleasure,  when  he  spoke  last  session  on 
the  subject  of  education.  I  could  not  but  be  amused 
by  the  skill  with  which  he  performed  the  hard  task 
of  translating  the  gibberish  of  bigots  into  language 
which  might  not  misbecome  the  mouth  of  a  man  of 
sense.  I  felt  certain  that  he  despised  the  prejudices 
of  which  he  condescended  to  make  use,  and  that  his 
opinion  about  the  Normal  Schools  and  the  Douai 
Version  entirely  agreed  with  my  own.  I  therefore 
do  not  think  that,  in  times  like  these,  the  right 
honourable  Baronet  can  conduct  the  administration 
with  honour  to  himself  or  with  satisfaction  to  those 
who  are  impatient  to  see  him  in  office.  I  will  not 
affect  to  feel  apprehensions  from  which  I  am  entirely 
free.  I  do  not  fear,  and  I  will  not  pretend  to  fear, 
that  the  right  honourable  Baronet  will  be  a  tyrant 
and  a  persecutor.  I  do  not  believe  that  he  will  give 
up  Ireland  to  the  tender  mercies  of  those  zealots  who 
form,  I  am  afraid,  the  strongest,  and  I  am  sure  the 
loudest,  part  of  his  retinue.  I  do  not  believe  that  he 
will  strike  the  names  of  Roman  Catholics  from  the 
Privy  Council  Book,  and  from  the  Commissions  of 
the  Peace.  I  do  not  believe  that  he  will  lay  on  our 
table  a  bill  for  the  repeal  of  that  great  Act  which  was 
introduced  by  himself  in  1829.  What  I  do  anticipate 
is  this,  that  he  will  attempt  to  keep  his  party  together 
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by  means  which  will  excite  grave  discontents,  and 
yet  that  he  will  not  succeed  in  keeping  his  party 
together ;  that  he  will  lose  the  support  of  the  Tories 
without  obtaining  the  support  of  the  nation  ;  and 
that  his  Government  will  fall  from  causes  purely 
internal. 

This,  Sir,  is  not  mere  conjecture.  The  drama  is 
not  a  new  one.  It  was  performed  a  few  years  ago  on 
the  same  stage  and  by  most  of  the  same  actors.  In 
1827  the  right  honourable  Baronet  was,  as  now,  the 
head  of  a  powerful  Tory  opposition.  He  had,  as 
now,  the  support  of  a  strong  minority  in  this  House. 
He  had,  as  now,  a  majority  in  the  other  House.  He 
was,  as  now,  the  favourite  of  the  Church  and  of  the 
Universities.  All  who  dreaded  political  change,  all 
who  hated  religious  liberty,  rallied  round  him  then, 
as  they  rally  round  him  now.  Their  cry  was  then, 
as  now,  that  a  Government  unfriendly  to  the  civil  and 
ecclesiastical  constitution  of  the  realm  was  kept  in 
power  by  intrigue  and  court  favour,  and  that  the  right 
honourable  Baronet  was  the  man  to  whom  the  nation 
must  look  to  defend  its  laws  against  revolutionists, 
and  its  religion  against  idolaters.  At  length  that  cry 
became  irresistible.  Tory  animosity  had  pursued  the 
most  accomplished  of  Tory  statesmen  and  orators  to 
a  restingplace  in  Westminster  Abbey.  The  arrange- 
ment which  was  made  after  his  death  lasted  but  a 
very  few  months :  a  Tory  Government  was  formed  ; 
and  the  right  honourable  Baronet  became  the  leading 
minister  of  the  Crown  in  the  House  of  Commons. 
His  adherents  hailed  his  elevation  with  clamorous 
delight,  and  confidently  expected  many  years  of 
triumph  and  dominion.  Is  it  necessary  to  say  in 
what  disappointment,  in  what  sorrow,  in  what  fury, 
those  expectations  ended  ?  The  right  honourable 
Baronet  had  been  raised  to  power  by  prejudices  and 
passions  in  which  he  had  no  share.      His  followers 
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were  bigots.  He  was  a  statesman.  He  was  coolly 
weighing  conveniences  against  inconveniences,  while 
they  were  ready  to  resort  to  a  proscription  and  to 
hazard  a  civil  war  rather  than  depart  from  what  they 
called  their  principles.  For  a  time  he  tried  to  take  a 
middle  course.  He  imagined  that  it  might  be  pos- 
sible for  him  to  stand  well  with  his  old  friends,  and 
yet  to  perform  some  part  of  his  duty  to  the  state. 
But  those  were  not  times  in  which  he  could  long 
continue  to  halt  between  two  opinions.  His  eleva- 
tion, as  it  had  excited  the  hopes  of  the  oppressors, 
had  excited  also  the  terror  and  the  rage  of  the 
oppressed.  Agitation  which  had,  during  more  than 
a  year,  slumbered  in  Ireland,  awoke  with  renewed 
vigour,  and  soon  became  more  formidable  than  ever. 
The  Roman  Catholic  Association  began  to  exercise 
authority  such  as  the  Irish  Parliament,  in  the  days  of 
its  independence,  had  never  possessed.  An  agitator 
became  more  powerful  than  the  Lord  Lieutenant. 
Violence  engendered  violence.  Every  explosion  of 
feeling  on  one  side  of  St.  George's  Channel  was 
answered  by  a  louder  explosion  on  the  other.  The 
Clare  election,  the  Penenden  Heath  meeting  showed 
that  the  time  for  evasion  and  delay  was  past.  A 
crisis  had  arrived  which  made  it  absolutely  necessary 
for  the  Government  to  take  one  side  or  the  other.  A 
simple  issue  was  proposed  to  the  right  honourable 
Baronet,  concession  or  civil  war  ;  to  disgust  his  party, 
or  to  ruin  his  country.  He  chose  the  good  part.  He 
performed  a  duty,  deeply  painful,  in  some  sense 
humiliating,  yet  in  truth  highly  honourable  to  him. 
He  came  down  to  this  House  and  proposed  the 
emancipation  of  the  Roman  Catholics.  Among  his 
adherents  were  some  who,  like  himself,  had  opposed 
the  Roman  Catholic  claims  merely  on  the  ground  of 
political  expediency  ;  and  these  persons  readily  con- 
sented to  support  his  new  policy.  But  not  so  the 
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great  body  of  his  followers.  Their  zeal  for  Protestant 
ascendency  was  a  ruling  passion,  a  passion,  too,  which 
they  thought  it  a  virtue  to  indulge.  They  had  exerted 
themselves  to  raise  to  power  the  man  whom  they 
regarded  as  the  ablest  and  most  trusty  champion  of 
that  ascendency  ;  and  he  had  not  only  abandoned 
the  good  cause,  but  had  become  its  adversary.  Who 
can  forget  in  what  a  roar  of  obloquy  their  anger  burst 
forth  ?  Never  before  was  such  a  flood  of  calumny 
and  invective  poured  on  a  single  head.  All  history, 
all  fiction  were  ransacked  by  the  old  friends  of  the 
right  honourable  Baronet,  for  nicknames  and  allusions. 
One  right  honourable  gentleman,  whom  I  am  sorry 
not  to  see  in  his  place  opposite,  found  English  prose 
too  weak  to  express  his  indignation,  and  pursued  his 
perfidious  chief  with  reproaches  borrowed  from  the 
ravings  of  the  deserted  Dido.  Another  Tory  explored 
Holy  Writ  for  parallels,  and  could  find  no  parallel 
but  Judas  Iscariot.  The  great  university  which  had 
been  proud  to  confer  on  the  right  honourable  Baronet 
the  highest  marks  of  favour,  was  foremost  in  affixing 
the  brand  of  infamy.  From  Cornwall,  from  Northum- 
berland, clergymen  came  up  by  hundreds  to  Oxford, 
in  order  to  vote  against  him  whose  presence,  a  few 
days  before,  would  have  set  the  bells  of  their  parish 
churches  jingling.  Nay,  such  was  the  violence  of 
this  new  enmity  that  the  old  enmity  of  the  Tories  to 
Whigs,  Radicals,  Dissenters,  Papists,  seemed  to  be 
forgotten.  That  Ministry  which,  when  it  came  into 
power  at  the  close  of  1828,  was  one  of  the  strongest 
that  the  country  ever  saw,  was,  at  the  close  of  1829, 
one  of  the  weakest.  It  lingered  another  year,  stagger- 
ing between  two  parties,  leaning  now  on  one,  now  on 
the  other,  reeling  sometimes  under  a  blow  from  the 
right,  sometimes  under  a  blow  from  the  left,  and  cer- 
tain to  fall  as  soon  as  the  Tory  opposition  and  the 
Whig  opposition  could  find  a  question  on  which  to 
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unite.  Such  a  question  was  found  :  and  that  Ministry- 
fell  without  a  struggle. 

Now  what  I  wish  to  know  is  this.  What  reason 
have  we  to  believe  that  any  administration  which  the 
right  honourable  Baronet  can  now  form  will  have  a 
different  fate?  Is  he  changed  since  1829?  Is  his 
party  changed  ?  He  is,  I  believe,  still  the  same,  still  a 
statesman,  moderate  in  opinions,  cautious  in  temper, 
perfectly  free  from  that  fanaticism  which  inflames  so 
many  of  his  supporters.  As  to  his  party,  I  admit 
that  it  is  not  the  same  ;  for  it  is  very  much  worse.  It 
is  decidedly  fiercer  and  more  unreasonable  than  it  was 
eleven  years  ago.  I  judge  by  its  public  meetings  ; 
I  judge  by  its  journals  ;  I  judge  by  its  pulpits,  pulpits 
which  every  week  resound  with  ribaldry  and  slander 
such  as  would  disgrace  the  hustings.  A  change  has 
come  over  the  spirit  of  a  part,  I  hope  not  the  larger 
part,  of  the  Tory  body.  It  was  once  the  glory  of  the 
Tories  that,  through  all  changes  of  fortune,  they  were 
animated  by  a  steady  and  fervent  loyalty  which 
made  even  error  respectable,  and  gave  to  what  might 
otherwise  have  been  called  servility  something  of  the 
manliness  and  nobleness  of  freedom.  A  great  Tory 
poet,  whose  eminent  services  to  the  cause  of  monarchy 
had  been  ill  requited  by  an  ungrateful  Court,  boasted 
that 

"  Loyalty  is  still  the  same. 
Whether  it  win  or  lose  the  game ; 
True  as  the  dial  to  the  sun, 
Although  it  be  not  shined  upon." 

Toryism  has  now  changed  its  character.  We  have 
lived  to  see  a  monster  of  a  faction  made  up  of  the 
worst  parts  of  the  Cavalier  and  the  worst  parts  of  the 
Roundhead.  We  have  lived  to  see  a  race  of  disloyal 
Tories.  We  have  lived  to  see  Tories  giving  themselves 
the  airs  of  those  insolent  pikemen  who  puffed  out 
their  tobacco  smoke  in  the  face  of  Charles  the  First. 
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We  have  lived  to  see  Tories  who,  because  they  are 
not  allowed  to  grind  the  people  after  the  fashion  of 
Strafford,  turn  round  and  revile  the  Sovereign  in  the 
style  of  Hugh  Peters.  I  say,  therefore,  that,  while 
the  leader  is  still  what  he  was  eleven  years  ago,  when 
his  moderation  alienated  his  intemperate  followers, 
his  followers  are  more  intemperate  than  ever.  It  is 
my  firm  belief  that  the  majority  of  them  desire  the 
repeal  of  the  Emancipation  Act.  You  say,  no.  But 
I  will  give  reasons,  and  unanswerable  reasons,  for 
what  I  say.  How,  if  you  really  wish  to  maintain  the 
Emancipation  Act,  do  you  explain  that  clamour 
which  you  have  raised,  and  which  has  resounded 
through  the  whole  kingdom,  about  the  three  Popish 
Privy  Councillors  ?  You  resent,  as  a  calumny,  the 
imputation  that  you  wish  to  repeal  the  Emancipation 
Act  ;  and  yet  you  cry  out  that  Church  and  State 
are  in  danger  of  ruin  whenever  the  Government 
carries  that  Act  into  effect.  If  the  Emancipation 
Act  is  never  to  be  executed,  why  should  it  not  be 
repealed  ?  I  perfectly  understand  that  an  honest 
man  may  wish  it  to  be  repealed.  But  I  am  at  a  loss 
to  understand  how  honest  men  can  say,  "  We  wish 
the  Emancipation  Act  to  be  maintained  :  you  who 
accuse  us  of  wishing  to  repeal  it  slander  us  foully  :  we 
value  it  as  much  as  you  do.  Let  it  remain  among 
our  statutes,  provided  always  that  it  remains  as  a  dead 
letter.  If  you  dare  to  put  it  in  force,  indeed,  we  will 
agitate  against  you  ;  for,  though  we  talk  against 
agitation,  we  too  can  practise  agitation  :  we  will  de- 
nounce you  in  our  associations ;  for,  though  we  call 
associations  unconstitutional,  we  too  have  our  associa- 
tions :  our  divines  shall  preach  about  Jezebel :  our 
tavern  spouters  shall  give  significant  hints  about 
James  the  Second."  Yes,  Sir,  such  hints  have  been 
given,  hints  that  a  sovereign  who  has  merely  executed 
the  law,  ought    to  be  treated    like  a  sovereign  who 
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grossly  violated  the  law.  I  perfectly  understand,  as 
I  said,  that  an  honest  man  may  disapprove  of  the 
Emancipation  Act,  and  may  wish  it  repealed.  But 
can  any  man,  who  is  of  opinion  that  Roman  Catholics 
ought  to  be  admitted  to  office,  honestly  maintain  that 
they  now  enjoy  more  than  their  fair  share  of  power 
and  emolument  ?  What  is  the  proportion  of  Roman 
Catholics  to  the  whole  population  of  the  United 
Kingdom  ?  About  one  fourth.  What  proportion  of 
the  Privy  Councillors  are  Roman  Catholics  ?  About 
one  seventieth.  And  what,  after  all,  is  the  power  of 
a  Privy  Councillor,  merely  as  such  ?  Are  not  the 
right  honourable  gentlemen  opposite  Privy  Council- 
lors? If  a  change  should  take  place,  will  not  the 
present  Ministers  still  be  Privy  Councillors?  It  is 
notorious  that  no  Privy  Councillor  goes  to  Council 
unless  he  is  specially  summoned.  He  is  called  Right 
Honourable,  and  he  walks  out  of  a  room  before  Es- 
quires and  Knights.  And  can  we  seriously  believe 
that  men  who  think  it  monstrous  that  this  honorary 
distinction  should  be  given  to  three  Roman  Catholics, 
do  sincerely  desire  to  maintain  a  law  by  which  a 
Roman  Catholic  may  be  Commander  in  Chief  with 
all  the  military  patronage.  First  Lord  of  the  Admi- 
ralty with  all  the  naval  patronage,  or  First  Lord  of 
the  Treasury,  with  the  chief  influence  in  every  de- 
partment of  the  Government  ?  I  must  therefore 
suppose  that  those  who  join  in  the  cry  against  the 
three  Privy  Councillors,  are  either  imbecile  or  hostile 
to  the  Emancipation  Act. 

I  repeat,  therefore,  that,  while  the  right  honourable 
Baronet  is  as  free  from  bigotry  as  he  was  eleven 
years  ago,  his  party  is  more  bigoted  than  it  was  eleven 
years  ago.  The  difficulty  of  governing  Ireland  in 
opposition  to  the  feelings  of  the  great  body  of  the 
Irish  people  is,  I  apprehend,  as  great  now  as  it  was 
eleven  years  ago.     What  then  must  be  the  fate  of  a 
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government  formed  by  the  right  honourable  Baronet  ? 
Suppose  that  the  event  of  this  debate  should  make 
him  Prime  Minister  ?  Should  I  be  wrong  if  I  were 
to  prophesy  that  three  years  hence  he  will  be  more 
hated  and  vilified  by  the  Tory  party  than  the  present 
advisers  of  the  Crown  have  been  ?  Should  I  be  wrong 
if  I  were  to  say  that  all  those  literary  organs  which 
now  deafen  us  with  praise  of  him,  will  then  deafen 
us  with  abuse  of  him  ?  Should  I  be  wrong  if  I  were 
to  say  that  he  will  be  burned  in  effigy  by  those  who 
now  drink  his  health  with  three  times  three  and  one 
cheer  more  ?  Should  I  be  wrong  if  I  were  to  say  that 
those  very  gentlemen  who  have  crowded  hither  to- 
night in  order  to  vote  him  into  power,  will  crowd 
hither  to  vote  Lord  Melbourne  back  ?  Once  al- 
ready have  I  seen  those  very  persons  go  out  into  the 
lobby  for  the  purpose  of  driving  the  right  honourable 
Baronet  from  the  high  situation  to  which  they  had 
themselves  exalted  him.  I  went  out  with  them  my- 
self ;  yes,  with  the  whole  body  of  Tory  country  gentle- 
men, with  the  whole  body  of  high  Churchmen.  All 
the  four  University  Members  were  with  us.  The 
effect  of  that  division  was  to  bring  Lord  Grey,  Lord 
Althorpe,  Lord  Brougham,  Lord  Durham  into  power. 
You  may  say  that  the  Tories  on  that  occasion  judged 
ill,  that  they  were  blinded  by  vindictive  passion,  that 
if  they  had  foreseen  all  that  followed  they  might  have 
acted  differently.  Perhaps  so.  But  what  has  been  once 
may  be  again.  I  cannot  think  it  possible  that  those 
who  are  now  supporting  the  right  honourable  Baronet 
will  continue  from  personal  attachment  to  support 
him  if  they  see  that  his  policy  is  in  essentials  the 
same  as  Lord  Melbourne's.  1  believe  that  they  have 
quite  as  much  personal  attachment  to  Lord  Melbourne 
as  to  the  right  honourable  Baronet.  They  follow  the 
right  honourable  Baronet  because  his  abilities,  his  elo- 
quence, his  experience  are  necessary  to  them  ;  but 
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they  are  but  half  reconciled  to  him.  They  never  can 
forget  that,  in  the  most  important  crisis  of  his  public 
life,  he  deliberately  chose  rather  to  be  the  victim  of 
their  injustice  than  its  instrument.  It  is  idle  to  sup- 
pose that  they  will  be  satisfied  by  seeing  a  new 
set  of  men  in  power.  Their  maxim  is  most  truly 
"  Measures,  not  men."  They  care  not  before  whom 
the  sword  of  state  is  born  at  Dublin,  or  who  wears 
the  badge  of  St.  Patrick.  What  they  abhor  is  not 
Lord  Normanby  personally  or  Lord  Ebrington  per- 
sonally, but  the  great  principles  in  conformity  with 
which  Ireland  has  been  governed  by  Lord  Normanby 
and  by  Lord  Ebrington,  the  principles  of  justice,  hu- 
manity, and  religious  freedom.  What  they  wish  to 
have  in  Ireland  is  not  my  Lord  Haddington,  or  any 
other  viceroy  whom  the  right  honourable  Baronet  may 
select,  but  the  tyranny  of  race  over  race,  and  of  creed 
over  creed.  Give  them  what  they  want  ;  and  you 
convulse  the  empire.  Refuse  them  ;  and  you  dis- 
solve the  Tory  party.  I  believe  that  the  right  honour- 
able Baronet  himself  is  by  no  means  without  appre- 
hensions that,  if  he  were  now  called  to  the  head  of 
affairs,  he  would,  very  speedily,  have  the  dilemma  of 
1829  again  before  him.  He  certainly  was  not  with- 
out such  apprehensions  when,  a  few  months  ago,  he 
was  commanded  by  Her  Majesty  to  submit  to  her 
the  plan  of  an  administration.  The  aspect  of  public 
affairs  was  not  at  that  time  cheering.  The  Chartists 
were  stirring  in  England.  There  were  troubles  in 
Canada.  There  were  great  discontents  in  the  West 
Indies.  An  expedition,  of  which  the  event  was  still 
doubtful,  had  been  sent  into  the  heart  of  Asia.  Yet, 
among  many  causes  of  anxiety,  the  discerning  eye 
of  the  right  honourable  Baronet  easily  discerned  the 
quarter  where  the  great  and  immediate  danger  lay. 
He  told  the  House  that  his  difficulty  would  be  Ire- 
land.    Now,  Sir,  that  which  would  be  the  difficulty 
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of  his  administration  is  the  strength  of  the  present 
administration.  Her  Majesty's  Ministers  enjoy  the 
confidence  of  Ireland  ;  and  I  believe  that  what  ought 
to  be  done  for  that  country  will  excite  less  discontent 
here  if  done  by  them  than  if  done  by  him.  He,  I  am 
afraid,  great  as  his  abilities  are,  and  good  as  I  will- 
ingly admit  his  intentions  to  be,  would  find  it  easy  to 
lose  the  confidence  of  his  partisans,  but  hard  indeed 
to  win  the  confidence  of  the  Irish  people. 

It  is  indeed  principally  on  account  of  Ireland  that 
I  feel  solicitous  about  the  issue  of  the  present  debate. 
I  well  know  how  little  chance  he  who  speaks  on  that 
theme  has  of  obtaining  a  fair  hearing.  Would  to  God 
that  I  were  addressing  an  audience  which  would  judge 
this  great  controversy  as  it  is  judged  by  foreign  nations, 
and  as  it  will  be  judged  by  future  ages.  The  passions 
which  inflame  us,  the  sophisms  which  delude  us,  will 
not  last  for  ever.  The  paroxysms  of  faction  have 
their  appointed  season.  Even  the  madness  of  fanati- 
cism is  but  for  a  day.  The  time  is  coming  when  our 
conflicts  will  be  to  others  what  the.  conflicts  of  our 
forefathers  are  to  us ;  when  the  preachers  v/ho  now 
disturb  the  State,  and  the  politicians  who  now  make 
a  stalking  horse  of  the  Church  will  be  no  more  than 
Sacheverell  and  Harley.  Then  will  be  told,  in  lan- 
guage very  different  from  that  which  now  calls  forth 
applause  from  the  mob  of  Exeter  Hall,  the  true  story 
of  these  troubled  years. 

There  was,  it  will  then  be  said,  a  part  of  the 
kingdom  of  Queen  Victoria  which  presented  a  lament- 
able contrast  to  the  rest ;  not  from  want  of  natural 
fruitfulness,  for  there  was  no  richer  soil  in  Europe ; 
not  from  want  of  facilities  for  trade,  for  the  coasts  of 
this  unhappy  region  were  indented  by  bays  and 
estuaries  capable  of  holding  all  the  navies  of  the 
world  :  not  because  the  people  were  too  dull  to  im- 
prove these  advantages  or  too  pusillanimous  to  defend 
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them  ;  for  in  natural  quickness  of  wit  and  gallantry 
of  spirit  they  ranked  high  among  the  nations.  But 
all  the  bounty  of  nature  had  been  made  unavailing 
by  the  crimes  and  errors  of  man.  In  the  twelfth 
century  that  fair  island  was  a  conquered  province. 
The  nineteenth  century  found  it  a  conquered  province 
still.  During  that  long  interval  many  great  changes 
had  taken  place  which  had  conduced  to  the  general 
welfare  of  the  empire  :  but  those  changes  had  only 
aggravated  the  misery  of  Ireland.  The  Reformation 
came,  bringing  to  England  and  Scotland  divine  truth 
and  intellectual  liberty.  To  Ireland  it  brought  only 
fresh  calamities.  Two  new  war  cries,  Protestant  and 
Catholic,  animated  the  old  feud  between  the  Englishry 
and  the  Irishry.  The  Revolution  came,  bringing  to 
England  and  Scotland  civil  and  spiritual  freedom,  to 
Ireland  subjugation,  degradation,  persecution.  The 
Union  came  :  but,  though  it  joined  legislatures,  it  left 
hearts  as  widely  disjoined  as  ever.  Catholic  Emanci- 
pation came :  but  it  came  too  late ;  it  came  as  a 
concession  made  to  fear,  and,  having  excited  unrea- 
sonable hopes,  was  naturally  followed  by  unreasonable 
disappointment.  Then  came  violent  irritation,  and 
numerous  errors  on  both  sides.  Agitation  produced 
coercion,  and  coercion  produced  fresh  agitation. 
Difficulties  and  dangers  went  on  increasing,  till  a 
government  arose  which,  all  other  means  having  failed, 
determined  to  employ  the  only  means  that  had 
not  yet  been  fairly  tried,  justice  and  mercy.  The 
State,  long  the  stepmother  of  the  many,  and  the 
mother  only  of  the  few,  became  for  the  first  time  the 
common  parent  of  all  the  great  family.  The  body  of 
the  people  began  to  look  on  their  rulers  as  friends. 
Battalion  after  battalion,  squadron  after  squadron, 
was  withdrawn  from  districts  which,  as  it  had  till 
then  been  thought,  could  be  governed  by  the  sword 
alone.    Yet  the  security  of  property  and  the  authority 
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of  law  became  every  day  more  complete.  Symptoms 
of  amendment,  symptoms  such  as  cannot  be  either 
concealed  or  counterfeited,  began  to  appear ;  and 
those  who  once  despaired  of  the  destinies  of  Ireland 
began  to  entertain  a  confident  hope  that  she  would 
at  length  take  among  European  nations  that  high 
place  to  which  her  natural  resources  and  the  intelli- 
gence of  her  children  entitle  her  to  aspire. 

In  words  such  as  these,  I  am  confident,  will  the 
next  generation  speak  of  the  events  of  our  time. 
Relying  on  the  sure  justice  of  history  and  of 
posterity,  I  care  not,  as  far  as  I  am  personally 
concerned,  whether  we  stand  or  fall.  That  issue  it 
is  for  the  House  to  decide.  Whether  the  result  will 
be  victory  or  defeat,  I  know  not.  But  I  know  that 
there  are  defeats  not  less  glorious  than  any  victory  ; 
and  yet  I  have  shared  in  some  glorious  victories. 
Those  were  proud  and  happy  days  ; — some  who  sit 
on  the  benches  opposite  can  well  remember,  and 
must,  I  think,  regret  them  ; — those  were  proud  and 
happy  days  when,  amidst  the  applauses  and  blessings 
of  millions,  my  noble  friend  led  us  on  in  the  great 
struggle  for  the  Reform  Bill ;  when  hundreds  waited 
round  our  doors  till  sunrise  to  hear  how  we  had 
sped  ;  when  the  great  cities  of  the  north  poured  forth 
their  population  on  the  highways  to  meet  the  mails 
which  brought  from  the  capital  the  tidings  whether 
the  battle  of  the  people  had  been  lost  or  won.  Such 
days  my  noble  friend  cannot  hope  to  see  again. 
Two  such  triumphs  would  be  too  much  for  one  life. 
But  perhaps  there  still  awaits  him  a  less  pleasing,  a 
less  exhilarating,  but  a  not  less  honourable  task,  the 
task  of  contending  against  superior  numbers,  and 
through  years  of  discomfiture,  for  those  civil  and 
religious  liberties  which  are  inseparably  associated 
with  the  name  of  his  illustrious  house.  At  his  side 
will  not  be  wanting  men  who  against  all  odds,  and 
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through  all  turns  of  fortune,  in  evil  days  and  amidst 
evil  tongues,  will  defend  to  the  last,  with  unabated 
spirit,  the  noble  principles  of  Milton  and  of  Locke. 
We  may  be  driven  from  office.  We  may  be  doomed 
to  a  life  of  opposition.  We  may  be  made  marks  for 
the  rancour  of  sects  which,  hating  each  other  with  a 
deadly  hatred,  yet  hate  toleration  still  more.  We 
may  be  exposed  to  the  rage  of  Laud  on  one  side, 
and  of  Praise-God-Barebones  on  the  other.  But 
justice  will  be  done  at  last :  and  a  portion  of  the 
praise  which  we  bestow  on  the  old  champions  and 
martyrs  of  freedom  will  not  be  refused  by  future 
generations  to  the  men  who  have  in  our  days 
endeavoured  to  bind  together  in  real  union  races  too 
long  estranged,  and  to  efface,  by  the  mild  influence 
of  a  parental  government,  the  fearful  traces  which 
have  been  left  by  the  misrule  of  ages. 
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A    SPEECH 


DELIVERED   IN 


The  House  of  Commons  on  the  7TH  of  April, 

1840. 


On  the  seventh  of  April,  1840,  Sir  James  Graham  moved 
the  following  resolution  : 

"  That  it  appears  to  this  House,  on  consideration  of 
the  papers  relating  to  China  presented  to  this  House  by 
command  of  Her  Majesty,  that  the  interruption  in  our 
commercial  and  friendly  intercourse  with  that  country, 
and  the  hostilities  which  have  since  taken  place,  are  mainly 
to  be  attributed  to  the  want  of  foresight  and  precaution 
on  the  part  of  Her  Majesty's  present  advisers,  in  respect 
to  our  relations  with  China,  and  especially  to  their  neglect 
to  furnish  the  Superintendent  at  Canton  with  powers  and 
instructions  calculated  to  provide  against  the  growing 
evils  connected  with  the  contraband  trade  in  opium,  and 
adapted  to  the  novel  and  difficult  situation  in  which  the 
Superintendent  was  placed." 

As  soon  as  the  question  had  been  put  from  the  Chair,  the 
following  Speech  was  made. 

The  motion  was  rejected,  after  a  debate  of  three 
nights,  by  271  votes  to  261. 

Mr.  Speaker, 

If  the  right  honourable  Baronet,  in  rising  to  make 
an  attack  on  the  Government,  was  forced  to  own  that 
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he  was  unnerved  and  overpowered  by  his  sense  of 
the  importance  of  the  question  with  which  he  had  to 
deal,  one  who  rises  to  repel  that  attack  may,  without 
any  shame,  confess  that  he  feels  similar  emotions. 
And  yet  I  must  say  that  the  anxiety,  the  natural 
and  becoming  anxiety,  with  which  Her  Majesty's 
Ministers  have  awaited  the  judgment  of  the  House 
on  these  papers,  was  not  a  little  allayed  by  the  terms 
of  the  right  honourable  Baronet's  motion,  and  has 
been  still  more  allayed  by  his  speech.  It  was  im- 
possible for  us  to  doubt  either  his  inclination  or  his 
ability  to  detect  and  to  expose  any  fault  which  we 
might  have  committed  ;  and  we  may  well  congratu- 
late ourselves  on  finding  that,  after  the  closest 
examination  into  a  long  series  of  transactions,  so 
extensive,  so  complicated,  and,  in  some  respects,  so 
disastrous,  so  keen  an  assailant  could  produce  only 
so  futile  an  accusation. 

In  the  first  place.  Sir,  the  resolution  which  the 
right  honourable  Baronet  has  moved  relates  entirely 
to  events  which  took  place  before  the  rupture  with 
the  Chinese  government.  That  rupture  took  place 
in  March,  1839.  The  right  honourable  Baronet  there- 
fore does  not  propose  to  pass  any  censure  on  any 
step  which  has  been  taken  by  the  Government  within 
the  last  thirteen  months  ;  and  it  will,  I  think,  be 
generally  admitted,  that  when  he  abstains  from 
censuring  the  proceedings  of  the  Government,  it  is 
because  the  most  unfriendly  scrutiny  can  find  nothing 
in  those  proceedings  to  censure.  We  by  no  means 
deny  that  he  has  a  perfect  right  to  propose  a  vote 
expressing  disapprobation  of  what  was  done  in  1837 
or  1838.  At  the  same  time,  we  cannot  but  be  grati- 
fied by  learning  that  he  approves  of  our  present 
policy,  and  of  the  measures  which  we  have  taken, 
since  the  rupture,  for  the  vindication  of  the  national 
honour  and  for  the  protection  of  the  national  interests. 
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It  is  also  to  be  observed  that  the  right  honourable 
Baronet  has  not  ventured,  either  in  his  motion  or  in 
his  speech,  to  charge  Her  Majesty's  Ministers  with 
any  unwise  or  unjust  act,  with  any  act  tending  to 
lower  the  character  of  England,  or  to  give  cause  of 
offence  to  China.  The  only  sins  which  he  imputes 
to  them  are  sins  of  omission.  His  complaint  is 
merely  that  they  did  not  foresee  the  course  which 
events  would  take  at  Canton,  and  that  consequently 
they  did  not  send  sufficient  instructions  to  the  British 
resident  who  was  stationed  there.  Now  it  is  evident 
that  such  an  accusation  is  of  all  accusations  that 
which  requires  the  fullest  and  most  distinct  proof; 
for  it  is  of  all  accusations  that  which  it  is  easiest  to 
make  and  hardest  to  refute.  A  man  charged  with 
a  culpable  act  which  he  has  not  committed  has  com- 
paratively little  difficulty  in  proving  his  innocence. 
But  when  the  charge  is  merely  this,  that  he  has  not, 
in  a  long  and  intricate  series  of  transactions,  done  all 
that  it  would  have  been  wise  to  do,  how  is  he  to 
vindicate  himself?  And  the  case  which  we  are  con- 
sidering has  this  peculiarity,  that  the  envoy  to  whom 
the  Ministers  are  said  to  have  left  too  large  a  discre- 
tion, was  fifteen  thousand  miles  from  them.  The 
charge  against  them  therefore  is  this,  that  they  did 
not  give  such  copious  and  particular  directions  as 
were  sufficient,  in  every  possible  emergency,  for  the 
guidance  of  a  functionary  who  was  fifteen  thousand 
miles  off.  Now,  Sir,  I  am  ready  to  admit  that,  if  the 
papers  on  our  table  related  to  important  negotiations 
with  a  neighbouring  state,  if  they  related,  for  example, 
to  a  negotiation  carried  on  with  France,  my  noble 
friend  the  Secretary  for  Foreign  Affairs  '  might  well 
have  been  blamed  for  sending  instructions  so  meagre 
and  so  vague  to  our  Ambassador  at  Paris.  For  my 
noble  friend  knows  to-night  what  passed  between  our 

'  Lord  Palmers  ton. 
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Ambassador  at  Paris  and  the  French  Ministers  yes- 
terday ;  and  a  messenger  despatched  to-night  from 
Downing  Street  will  be  at  the  Embassy  in  the 
Faubourg  Saint  Honor6  the  day  after  to-morrow. 
But  that  constant  and  minute  control,  which  the 
Foreign  Secretary  is  bound  to  exercise  over  diplo- 
matic agents  who  are  near,  becomes  an  useless  and 
pernicious  meddling  when  exercised  over  agents  who 
are  separated  from  him  by  a  voyage  of  five  months. 
There  are  on  both  sides  of  the  House  gentlemen  con- 
versant with  the  affairs  of  India.  I  appeal  to  those 
gentlemen.  India  is  nearer  to  us  than  China.  India 
is  far  better  known  to  us  than  China.  Yet  is  it  not 
universally  acknowledged  that  India  can  be  governed 
only  in  India  ?  The  authorities  at  home  point  out 
to  a  governor  the  general  line  of  policy  which  they 
wish  him  to  follow  ;  but  they  do  not  send  him  direc- 
tions as  to  the  details  of  his  administration.  How 
indeed  is  it  possible  that  they  should  send  him  such 
directions  ?  Consider  in  what  a  state  the  affairs  of 
this  country  would  be  if  they  were  to  be  conducted 
according  to  directions  framed  by  the  ablest  states- 
man residing  in  Bengal.  A  despatch  goes  hence 
asking  for  instructions  while  London  is  illumi- 
nating for  the  peace  of  Amiens.  The  instructions 
arrive  when  the  French  army  is  encamped  at 
Boulogne,  and  when  the  whole  island  is  up  in  arms 
to  repel  invasion.  A  despatch  is  written  asking  for 
instructions  when  Buonaparte  is  at  Elba.  The  in- 
structions come  when  he  is  at  the  Tuileries.  A 
despatch  is  written  asking  for  instructions  when  he 
is  at  the  Tuileries.  The  instructions  come  when  he 
is  at  St.  Helena.  It  would  be  just  as  impossible  to 
govern  India  in  London  as  to  govern  England  at 
Calcutta.  While  letters  are  preparing  here  on  the 
supposition  that  there  is  profound  peace  in  the 
Carnatic,  Hyder  is  at  the  gates  of  Fort  St.  George. 
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While  letters  are  preparing  here  on  the  supposition 
that  trade  is  flourishing  and  that  the  revenue  exceeds 
the  expenditure,  the  crops  have  failed,  great  agency 
houses  have  broken,  and  the  government  is  negotia- 
ting a  loan  on  hard  terms.  It  is  notorious  that  the 
great  men  who  founded  and  preserved  our  Indian 
empire,  Clive  and  Warren  Hastings,  treated  all  par- 
ticular orders  which  they  received  from  home  as 
mere  waste  paper.  Had  not  those  great  men  had 
the  sense  and  spirit  so  to  treat  such  orders,  we  should 
not  now  have  had  an  Indian  empire.  But  the  case 
of  China  is  far  stronger.  For,  though  a  person  who 
is  now  writing  a  despatch  to  Fort  William  in 
Leadenhall  Street  or  Cannon  Row,  cannot  know 
what  events  have  happened  in  India  within  the  last 
two  months,  he  may  be  very  intimately  acquainted 
with  the  general  state  of  that  country,  with  its  wants, 
with  its  resources,  with  the  habits  and  temper  of  the 
native  population,  and  with  the  character  of  every 
prince  and  minister  from  Nepaul  to  Tanjore.  But 
what  does  anybody  here  know  of  China  ?  Even 
those  Europeans  who  have  been  in  that  empire  are 
almost  as  ignorant  of  it  as  the  rest  of  us.  Every 
thing  is  covered  by  a  veil,  through  which  a  glimpse 
of  what  is  within  may  occasionally  be  caught,  a 
glimpse  just  sufficient  to  set  the  imagination  at  work, 
and  more  likely  to  mislead  than  to  inform.  The 
right  honourable  Baronet  has  told  us  that  an  English- 
man at  Canton  sees  about  as  much  of  China  as  a 
foreigner  who  should  land  at  Wapping  and  proceed 
no  further  would  see  of  England,  Certainly  the 
sights  and  sounds  of  Wapping  would  give  a  foreigner 
but  a  very  imperfect  notion  of  our  Government,  of 
our  manufactures,  of  our  agriculture,  of  the  state 
of  learning  and  the  arts  among  us.  And  yet  the 
illustration  is  but  a  faint  one.  For  a  foreigner 
may,  without  seeing  even  Wapping,  without  visiting 
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England  at  all,  study  our  literature,  and  may  thence 
form  a  vivid  and  correct  idea  of  our  institutions  and 
manners.  But  the  literature  of  China  affords  us 
no  such  help.  Obstacles  unparalleled  in  any  other 
country  which  has  books  must  be  surmounted  by  the 
student  who  is  determined  to  master  the  Chinese 
tongue.  To  learn  to  read  is  the  business  of  half  a 
life.  It  is  easier  to  become  such  a  linguist  as  Sir 
William  Jones  was  than  to  become  a  good  Chinese 
scholar.  You  may  count  upon  your  fingers  the 
Europeans  whose  industry  and  genius,  even  when 
stimulated  by  the  most  fervent  religious  zeal,  has 
triumphed  over  the  difficulties  of  a  language  without 
an  alphabet.  Here  then  is  a  country  separated  from 
us  physically  by  half  the  globe,  separated  from  us 
still  more  effectually  by  the  barriers  which  the  most 
jealous  of  all  governments  and  the  hardest  of  all 
languages  oppose  to  the  researches  of  strangers.  Is 
it  then  reasonable  to  blame  my  noble  friend  because 
he  has  not  sent  to  our  envoys  in  such  a  country  as 
this  instructions  as  full  and  precise  as  it  would  have 
been  his  duty  to  send  to  a  minister  at  Brussels  or 
at  the  Hague.  The  right  honourable  Baronet  who 
comes  forward  as  the  accuser  on  this  occasion  is 
really  accusing  himself  He  was  a  member  of  the 
Government  of  Lord  Grey.  He  was  himself  con- 
cerned in  framing  the  first  instructions  which  were 
given  by  my  noble  friend  to  our  first  Superintendent 
at  Canton.  For  those  instructions  the  right  honour- 
able Baronet  frankly  admits  that  he  is  himself  re- 
sponsible. Are  those  instructions  then  very  copious 
and  minute?  Not  at  all.  They  merely  lay  down 
general  principles.  The  resident,  for  example,  is 
enjoined  to  respect  national  usages,  and  to  avoid 
whatever  may  shock  the  prejudices  of  the  Chinese  ; 
but  no  orders  are  given  him  as  to  matters  of  detail. 
In  1834  ^y  noble  friend  quitted  the  Foreign  Office, 
VOL.  XI  T  T 
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and  the  Duke  of  Wellington  went  to  it.  Did  the 
Duke  of  Wellington  send  out  those  copious  and 
exact  directions  with  which,  according  to  the  right 
honourable  Baronet,  the  Government  is  bound  to 
furnish  its  agent  in  China  ?  No,  Sir  ;  the  Duke  of 
Wellington,  grown  old  in  the  conduct  of  great  affairs, 
knows  better  than  anybody  that  a  man  of  very 
ordinary  ability  at  Canton  is  likely  to  be  a  better 
judge  of  what  ought  to  be  done  on  an  emergency 
arising  at  Canton  than  the  greatest  politician  at 
Westminster  can  possibly  be.  His  Grace,  therefore, 
like  a  wise  man  as  he  is,  wrote  only  one  letter  to  the 
Superintendent,  and  in  that  letter  merely  referred 
the  Superintendent  to  the  general  directions  given 
by  Lord  Palmerston.  And  how,  Sir,  does  the  right 
honourable  Baronet  prove  that,  by  persisting  in  the 
course  which  he  himself  took  when  in  office,  and 
v/hich  the  Duke  of  Wellington  took  when  in  office, 
Her  Majesty's  present  advisers  have  brought  on  that 
rupture  which  we  all  deplore  ?  He  has  read  us,  from 
the  voluminous  papers  which  are  on  the  table,  much 
which  has  but  a  very  remote  connection  with  the 
question.  He  has  said  much  about  things  which 
happened  before  the  present  Ministry  existed,  and 
much  about  things  which  have  happened  at  Canton 
since  the  rupture ;  but  very  little  that  is  relevant  to 
the  issue  raised  by  the  resolution  which  he  has 
himself  proposed.  That  issue  is  simply  this,  whether 
the  mismanagement  of  the  present  Ministry  pro- 
duced the  rupture.  I  listened  to  his  long  and  able 
speech  with  the  greatest  attention,  and  did  my 
best  to  separate  that  part  which  had  any  rela- 
tion to  his  motion  from  a  great  mass  of  extraneous 
matter.  If  my  analysis  be  correct,  the  charge  which 
he  brings  against  the  Government  consists  of  four 
articles. 

The  first  article  is,  that  the  Government  omitted 
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to  alter  that  part  of  the  original  instructions  which 
directed  the  Superintendent  to  reside  at  Canton. 

The  second  article  is,  that  the  Government 
omitted  to  alter  that  part  of  the  original  instruc- 
tions which  directed  the  Superintendent  to  com- 
municate directly  with  the  representatives  of  the 
Emperor. 

The  third  article  is,  that  the  Government  omitted 
to  follow  the  advice  of  the  Duke  of  Wellington,  who 
had  left  at  the  Foreign  Office  a  memorandum  recom- 
mending that  a  British  ship  of  war  should  be  stationed 
in  the  China  sea. 

The  fourth  article  is,  that  the  Government  omitted 
to  authorise  and  empower  the  Superintendent  to  put 
down  the  contraband  trade  carried  on  by  British 
subjects  with  China. 

Such,  Sir,  are  the  counts  of  this  indictment.  Of 
these  counts,  the  fourth  is  the  only  one  which  will 
require  a  lengthened  defence.  The  first  three  may 
be  disposed  of  in  very  few  words. 

As  to  the  first,  the  answer  is  simple.  It  is  true 
that  the  Government  did  not  revoke  that  part  of  the 
instructions  which  directed  the  Superintendent  to 
reside  at  Canton :  and  it  is  true  that  this  part  of  the 
instructions  did  at  one  time  cause  a  dispute  between 
the  Superintendent  and  the  Chinese  authorities.  But 
it  is  equally  true  that  this  dispute  was  accommo- 
dated early  in  1837  ;  that  the  Chinese  Government 
furnished  the  Superintendent  with  a  passport  autho- 
rising him  to  reside  at  Canton  ;  that,  during  the  two 
years  which  preceded  the  rupture,  the  Chinese 
Government  made  no  objection  to  his  residing  at 
Canton  ;  and  that  there  is  not  in  all  this  huge  blue 
book  one  word  indicating  that  the  rupture  was 
caused,  directly  or  indirectly,  by  his  residing  at 
Canton.  On  the  first  count,  therefore,  I  am  con- 
fident that  the  verdict  must  be.  Not  Guilty. 

T  T  2 
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To  the  second  count  we  have  a  similar  answer. 
It  is  true  that  there  was  a  dispute  with  the  authorities 
at  Canton  about  the  mode  of  communication.  But 
it  is  equally  true  that  this  dispute  was  settled  by  a 
compromise.  The  Chinese  made  a  concession  as  to 
the  channel  of  communication.  The  Superintendent 
made  a  concession  as  to  the  form  of  communication. 
The  question  had  been  thus  set  at  rest  before  the 
rupture,  and  had  absolutely  nothing  to  do  with  the 
rupture. 

As  to  the  third  charge,  I  must  tell  the  right 
honourable  Baronet  that  he  has  altogether  misappre- 
hended that  memorandum  which  he  so  confidently 
cites.  The  Duke  of  Wellington  did  not  advise  the 
Government  to  station  a  ship  of  war  constantly  in 
the  China  sea.  The  Duke,  writing  in  1835,  at  a 
time  when  the  regular  course  of  the  trade  had  been 
interrupted,  recommended  that  a  ship  of  war  should 
be  stationed  near  Canton  "  till  the  trade  should  take 
its  regular  peaceable  course."  Those  are  His  Grace's 
own  words.  Do  they  not  imply  that,  when  the  trade 
had  again  taken  its  regular  peaceable  course,  it 
might  be  right  to  remove  the  ship  of  war  ?  Well,  Sir, 
the  trade,  after  that  memorandum  was  written,  did 
resume  its  regular  peaceable  course :  that  the  right 
honourable  Baronet  himself  will  admit ;  for  it  is  part  of 
his  own  case  that  Sir  George  Robinson  had  succeeded 
in  restoring  quiet  and  security.  The  third  charge 
then  is  simply  this,  that  the  Ministers  did  not  do  in  a 
time  of  perfect  tranquillity  what  the  Duke  of  Welling- 
ton thought  that  it  would  have  been  right  to  do  in  a 
time  of  trouble. 

And  now.  Sir,  I  come  to  the  fourth  charge,  the 
only  real  charge  ;  for  the  other  three  are  so  futile 
that  I  hardly  understand  how  the  right  honourable 
Baronet  should  have  ventured  to  bring  them  forward. 
The  fourth  charge  is,  that  the   Ministers  omitted  to 
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send  to  the  Superintendent  orders  and  powers  to 
suppress  the  contraband  trade,  and  that  this  omission 
was  the  cause  of  the  rupture. 

Now,  Sir,  let  me  ask  whether  it  was  not  notorious, 
when  the  right  honourable  Baronet  was  in  office,  that 
British  subjects  carried  on  an  extensive  contraband 
trade  with  China  ?  Did  the  right  honourable  Baronet 
and  his  colleagues  instruct  the  Superintendent  to  put 
down  that  trade  ?  Never.  That  trade  went  on 
while  the  Duke  of  Wellington  was  at  the  Foreign 
Office.  Did  the  Duke  of  Wellington  instruct  the 
Superintendent  to  put  down  that  trade  ?  No,  Sir, 
never.  Are  then  the  followers  of  the  right  honourable 
Baronet,  are  the  followers  of  the  Duke  of  Wellington, 
prepared  to  pass  a  vote  of  censure  on  us  for  following 
the  example  of  the  right  honourable  Baronet  and  of  the 
Duke  of  Wellington  ?  But  I  am  understating  my  case. 
Since  the  present  Ministers  came  into  office,  the  reasons 
against  sending  out  such  instructions  were  much 
stronger  than  when  the  right  honourable  Baronet 
was  in  office,  or  when  the  Duke  of  Wellington  was 
in  office.  Down  to  the  month  of  May,  1838,  my 
noble  friend  had  good  grounds  for  believing  that  the 
Chinese  Government  was  about  to  legalise  the  trade 
in  opium.  It  is  by  no  means  easy  to  follow  the 
windings  of  Chinese  politics.  But,  it  is  certain  that 
about  four  years  ago  the  whole  question  was  taken 
into  serious  consideration  at  Pekin.  The  attention  of 
the  Emperor  was  called  to  the  undoubted  fact,  that 
the  law  which  forbade  the  trade  in  opium  was  a  dead 
letter.  That  law  had  been  intended  to  guard  against 
two  evils,  which  the  Chinese  legislators  seem  to  have 
regarded  with  equal  horror,  the  importation  of  a 
noxious  drug,  and  the  exportation  of  the  precious 
metals.  It  was  found,  however,  that  as  many  pounds 
of  opium  came  in,  and  that  as  many  pounds  of  silver 
went  out,  as   if  there  had  been  no  such  law.     The 
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only  effect  of  the  prohibition  was  that  the  people 
learned  to  think  lightly  of  imperial  edicts,  and  that 
no  part  of  the  great  sums  expended  in  the  purchase 
of  the  forbidden  luxury  came  into  the  imperial 
treasury.  These  considerations  were  set  forth  in  a 
most  luminous  and  judicious  state  paper,  drawn  up 
by  Tang  Tzee,  President  of  the  Sacrificial  Offices.  I 
am  sorry  to  hear  that  this  enlightened  minister  has 
been  turned  out  of  office  on  account  of  his  liberality  : 
for  to  be  turned  out  of  office  is,  I  apprehend,  a  much 
more  serious  misfortune  in  China  than  in  England. 
Tang  Tzee  argued  that  it  was  unwise  to  attempt  to 
exclude  opium,  for  that,  while  millions  desired  to  have 
it,  no  law  would  keep  it  out,  and  that  the  manner  in 
which  it  had  long  been  brought  in  had  produced  an 
injurious  effect  both  on  the  revenues  of  the  state  and 
on  the  morals  of  the  people.  Opposed  to  Tang  Tzee 
was  Tchu  Sing,  a  statesman  of  a  very  different  class, 
of  a  class  which,  I  am  sorry  to  say,  is  not  confined  to 
China.  Tchu  Sing  appears  to  be  one  of  those  staunch 
Conservatives  who,  when  they  find  that  a  law  is  in- 
efficient because  it  is  too  severe,  imagine  that  they 
can  make  it  efficient  by  making  it  more  severe  still. 
His  historical  knowledge  is  much  on  a  par  with  his 
legislative  wisdom.  He  seems  to  have  paid  particular 
attention  to  the  rise  and  progress  of  our  Indian 
Empire,  and  he  informs  his  imperial  master  that 
opium  is  the  weapon  by  which  England  effects  her 
conquests.  She  had,  it  seems,  persuaded  the  people 
of  Hindostan  to  smoke  and  swallow  this  besotting 
drug,  till  they  became  so  feeble  in  body  and  mind, 
that  they  were  subjugated  without  difficulty.  Some 
time  appears  to  have  elapsed  before  the  Emperor 
made  up  his  mind  on  the  point  in  dispute  between 
Tang  Tzee  and  Tchu  Sing.  Our  Superintendent, 
Captain  Elliot,  was  of  opinion  that  the  decision  would 
be  in  favour  of  the  rational  view  taken  by  Tang  Tzee  ; 
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and  such,  as  I  can  myself  attest,  was,  during  part  of 
the  year  1837,  the  opinion  of  the  whole  mercantile 
community  of  Calcutta.  Indeed,  it  was  expected 
that  every  ship  which  arrived  in  the  Hooghly  from 
Canton  would  bring  the  news  that  the  opium  trade 
had  been  declared  legal.  Nor  was  it  known  in 
London  till  May,  1838,  that  the  arguments  of  Tchu 
Sing  had  prevailed.  Surely,  Sir,  it  would  have 
been  most  absurd  to  order  Captain  Elliot  to  suppress 
this  trade  at  a  time  when  everybody  expected 
that  it  would  soon  cease  to  be  contraband.  The 
right  honourable  Baronet  must,  I  think,  himself  ad- 
mit that,  till  the  month  of  May,  1838,  the  Govern- 
ment here  omitted  nothing  that  ought  to  have  been 
done. 

The  question  before  us  is  therefore  reduced  to 
very  narrow  limits.  It  is  merely  this  :  Ought  my 
noble  friend  in  May,  1838,  to  have  sent  out  a 
despatch  commanding  and  empowering  Captain 
Elliot  to  put  down  the  opium  trade  ?  I  do  not 
think  that  it  would  have  been  right  or  wise  to  send 
out  such  a  despatch.  Consider,  Sir,  with  what 
powers  it  would  have  been  necessary  to  arm  the 
Superintendent.  He  must  have  been  authorised  to 
arrest,  to  confine,  to  send  across  the  sea  any  British 
subject  whom  he  might  believe  to  have  been  con- 
cerned in  introducing  opium  into  China.  I  do  not 
deny  that,  under  the  Act  of  Parliament,  the  Govern- 
ment might  have  invested  him  with  this  dictatorship. 
But  I  do  say  that  the  Government  ought  not  lightly 
to  invest  any  man  with  such  a  dictatorship,  and  that 
if,  in  consequence  of  directions  sent  out  by  the 
Government,  numerous  subjects  of  Her  Majesty  had 
been  taken  into  custody  and  shipped  off  to  Bengal 
or  to  England  without  being  permitted  to  wind  up 
their  affairs,  this  House  would  in  all  probability  have 
called  the  Ministers  to  a  strict  account.     Nor  do  I  be- 
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lieve  that  by  sending  such  directions  the  Government 
would  have  averted  the  rupture  which  has  taken 
place.  I  will  go  further.  I  believe  that,  if  such 
directions  had  been  sent,  we  should  now  have  been, 
as  we  are,  at  war  with  China  ;  and  that  we  should 
have  been  at  war  in  circumstances  singularly  dis- 
honourable and  disastrous. 

For,  Sir,  suppose  that  the  Superintendent  had 
been  authorised  and  commanded  by  the  Government 
to  put  forth  an  order  prohibiting  British  subjects 
from  trading  in  opium  ;  suppose  that  he  had  put 
forth  such  an  order  ;  how  was  he  to  enforce  it  ?  The 
right  honourable  Baronet  has  had  too  much  experience 
of  public  affairs  to  imagine  that  a  lucrative  trade  will 
be  suppressed  by  a  sheet  of  paper  and  a  seal.  In 
England  we  have  a  preventive  service  which  costs  us 
half  a  million  a  year.  We  employ  more  than  fifty 
cruisers  to  guard  our  coasts.  We  have  six  thousand 
effective  men  whose  business  is  to  intercept  smugglers. 
And  yet  everybody  knows  that  every  article  which  is 
much  desired,  which  is  easily  concealed,  and  which 
is  heavily  taxed,  is  smuggled  into  our  island  to  a 
great  extent.  The  quantity  of  brandy  which  comes 
in  without  paying  duty  is  known  to  be  not  less  than 
six  hundred  thousand  gallons  a  year.  Some  people 
think  that  the  quantity  of  tobacco  which  is  imported 
clandestinely  is  as  great  as  the  quantity  which  goes 
through  the  custom  houses.  Be  this  as  it  may,  there 
is  no  doubt  that  the  illicit  importation  is  enormous. 
It  has  been  proved  before  a  Committee  of  this  House 
that  not  less  than  four  millions  of  pounds  of  tobacco 
have  lately  been  smuggled  into  Ireland.  And  all 
this,  observe,  has  been  done  in  spite  of  the  most 
efficient  preventive  service  that,  I  believe,  ever  existed 
in  the  world.  Consider,  too,  that  the  price  of  an 
ounce  of  opium  is  far,  very  far  higher,  than  the  price 
of  a  pound  of  tobacco.     Knowing  this,  knowing  that 
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the  whole  power  of  King,  Lords,  and  Commons 
cannot  here  put  a  stop  to  a  traffic  less  easy  and  less 
profitable  than  the  traffic  in  opium,  can  you  believe 
that  an  order  prohibiting  the  traffic  in  opium  would 
have  been  readily  obeyed  ?  Remember  by  what 
powerful  motives  both  the  buyer  and  the  seller  would 
have  been  impelled  to  deal  with  each  other.  The 
buyer  would  have  been  driven  to  the  seller  by  some- 
thing little  short  of  torture,  by  a  physical  craving  as 
fierce  and  impatient  as  any  to  which  our  race  is 
subject.  For,  when  stimulants  of  this  sort  have  been 
long  used,  they  are  desired  with  a  rage  which 
resembles  the  rage  of  hunger.  The  seller  would 
have  been  driven  to  the  buyer  by  the  hope  of  vast 
and  rapid  gain.  And  do  you  imagine  that  the 
intense  appetite,  on  one  side  for  what  had  become  a 
necessary  of  life,  and  on  the  other  for  riches,  would 
have  been  appeased  by  a  few  lines  signed  Charles 
Elliot  ?  The  very  utmost  effect  which  it  is  possible 
to  believe  that  such  an  order  would  have  produced 
would  have  been  this,  that  the  opium  trade  would 
have  left  Canton,  where  the  dealers  were  under  the 
eye  of  the  Superintendent,  and  where  they  would 
have  run  some  risk  of  being  punished  by  him,  and 
would  have  spread  itself  along  the  coast.  If  we 
know  any  thing  about  the  Chinese  government,  we 
know  this,  that  its  coast  guard  is  neither  trusty  nor 
efficient ;  and  we  know  that  a  coast  guard  as  trusty 
and  as  efficient  as  our  own  would  not  be  able  to  cut 
off  communication  between  the  merchant  longing  for 
silver  and  the  smoker  longing  for  his  pipe.  Whole 
fleets  of  vessels  would  have  managed  to  land  their 
cargoes  along  the  shore.  Conflicts  would  have  arisen 
between  our  countrymen  and  the  local  magistrates, 
who  would  not,  like  the  authorities  at  Canton,  have 
had  some  knowledge  of  European  habits  and  feelings. 
The  mere  vialum  prohibitum  would,  as  usual,  have 
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produced  the  mala  in  se.  The  unlawful  traffic  would 
inevitably  have  led  to  a  crowd  of  acts,  not  only  un- 
lawful, but  immoral.  The  smuggler  would,  by  the 
almost  irresistible  force  of  circumstances,  have  been 
turned  into  a  pirate.  We  know  that,  even  at  Canton, 
where  the  smugglers  stand  in  some  awe  of  the 
authority  of  the  Superintendent  and  of  the  opinion 
of  an  English  society  which  contains  many  respect- 
able persons,  the  illicit  trade  has  caused  many  brawls 
and  outrages.  What,  then,  was  to  be  expected  when 
every  captain  of  a  ship  laden  with  opium  would  have 
been  the  sole  judge  of  his  own  conduct  ?  It  is  easy 
to  guess  what  would  have  happened.  A  boat  is  sent 
ashore  to  fill  the  watercasks  and  to  buy  fresh  pro- 
visions. The  provisions  are  refused.  The  sailors 
take  them  by  force.  Then  a  well  is  poisoned.  Two 
or  three  of  the  ship's  company  die  in  agonies.  The 
crew  in  a  fury  land,  shoot  and  stab  every  man  whom 
they  meet,  and  sack  and  burn  a  village.  Is  this  im- 
probable ?  Have  not  similar  causes  repeatedly  pro- 
duced similar  effects?  Do  we  not  know  that  the 
jealous  vigilance  with  which  Spain  excluded  the 
ships  of  other  nations  from  her  Transatlantic  posses- 
sions turned  men  who  would  otherwise  have  been 
honest  merchant  adventurers  into  buccaneers  ?  The 
same  causes  which  raised  up  one  race  of  buccaneers 
in  the  Gulf  of  Mexico  would  soon  have  raised  up 
another  in  the  China  sea.  And  can  we  doubt  what 
would  in  that  case  have  been  the  conduct  of  the 
Chinese  authorities  at  Canton  ?  We  see  that  Com- 
missioner Lin  has  arrested  and  confined  men  of  spot- 
less character,  men  whom  he  had  not  the  slightest 
reason  to  suspect  of  being  engaged  in  any  illicit 
commerce.  He  did  so  on  the  ground  that  some  of 
their  countrymen  had  violated  the  revenue  laws  of 
China.  How  then  would  he  have  acted  if  he  had 
learned  that  the  redheaded  devils  had  not  merely 
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been  selling  opium,  but  had  been  fighting,  plunder- 
ing, slaying,  burning  ?  Would  he  not  have  put  forth 
a  proclamation  in  his  most  vituperative  style,  setting 
forth  that  the  Outside  Barbarians  had  undertaken  to 
stop  the  contraband  trade,  but  that  they  had  been 
found  deceivers,  that  the  Superintendent's  edict  was 
a  mere  pretence,  that  there  was  more  smuggling  than 
ever,  that  to  the  smuggling  had  been  added  robbery 
and  murder ;  and  that  therefore  he  should  detain 
all  men  of  the  guilty  race  as  hostages  till  repara- 
tion should  be  made.  I  say,  therefore,  that,  if  the 
Ministers  had  done  that  which  the  right  honourable 
Baronet  blames  them  for  not  doing,  we  should  only 
have  reached  by  a  worse  way  the  point  at  which  we 
now  are. 

I  have  now,  Sir,  gone  through  the  four  heads  of 
the  charge  brought  against  the  Government  ;  and  I 
say  with  confidence  that  the  interruption  of  our 
friendly  relations  with  China  cannot  justly  be  im- 
puted to  any  one  of  the  omissions  mentioned  by  the 
right  honourable  Baronet.  In  truth,  if  I  could  feel 
assured  that  no  gentleman  would  vote  for  the  motion 
without  attentively  reading  it,  and  considering  whether 
the  proposition  which  it  affirms  has  been  made  out, 
I  should  have  no  uneasiness  as  to  the  result  of  this 
debate.  But  I  know  that  no  member  weighs  the 
words  of  a  resolution  for  which  he  is  asked  to  vote,  as 
he  would  weigh  the  words  of  an  affidavit  which  he 
was  asked  to  swear.  And  I  am  aware  that  some 
persons,  for  whose  humanity  and  honesty  I  entertain 
the  greatest  respect,  are  inclined  to  divide  with  the 
right  honourable  Baronet,  not  because  they  think 
that  he  has  proved  his  case,  but  because  they  have 
taken  up  a  notion  that  we  are  making  war  for  the 
purpose  of  forcing  the  Government  of  China  to  admit 
opium  into  that  country,  and  that,  therefore,  we 
richly  deserve  to  be  censured.     Certainly,  Sir,  if  we 
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had  been  guilty  of  such  absurdity  and  such  atrocity 
/  as  those  gentlemen  impute  to  us,  we  should  deserve 

i  not  only  censure  but  condign  punishment.     But  the 

/  imputation  is  altogether  unfounded.     Our  course  was 

/  clear.     We  may  doubt  indeed  whether  the  Emperor 

of  China  judged  well  in  listening  to  Tchu  Sing  and 
disgracing  Tang  Tzee.  We  may  doubt  whether  it 
be  a  wise  policy  to  exclude  altogether  from  any 
country  a  drug  which  is  often  fatally  abused,  but 
which  to  those  who  use  it  rightly  is  one  of  the  most 
precious  boons  vouchsafed  by  Providence  to  man, 
powerful  to  assuage  pain,  to  soothe  irritation,  and  to 
restore  health.  We  may  doubt  whether  it  be  a  wise 
policy  to  make  laws  for  the  purpose  of  preventing  the 
precious  metals  from  being  exported  in  the  natural 
course  of  trade.  We  have  learned  from  all  history, 
and  from  our  own  experience,  that  revenue  cutters, 
custom  house  officers,  informers,  will  never  keep  out 
of  any  country  foreign  luxuries  of  small  bulk  for 
which  consumers  are  willing  to  pay  high  prices,  and 
will  never  prevent  gold  and  silver  from  going  abroad 
in  exchange  for  such  luxuries.  We  cannot  believe 
that  what  England,  with  her  skilfully  organised  fiscal 
system  and  her  gigantic  marine,  has  never  been  able 
to  effect,  will  be  accomplished  by  the  junks  which  are 
at  the  command  of  the  mandarins  of  China.  But, 
whatever  our  opinion  on  these  points  may  be,  we  are 
perfectly  aware  that  they  are  points  which  it  belongs 
not  to  us  but  to  the  Emperor  of  China  to  decide. 
He  had  a  perfect  right  to  keep  out  opium  and  to 
keep  in  silver,  if  he  could  do  so  by  means  consistent 
with  morality  and  public  law.  If  his  officers  seized  a 
chest  of  the  forbidden  drug,  we  were  not  entitled  to 
complain  ;  nor  did  we  complain.  But  when,  finding 
that  they  could  not  suppress  the  contraband  trade  by 
just  means,  they  resorted  to  means  flagrantly  unjust, 
when    they    imprisoned   our    innocent    countrymen, 
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when  they  insulted  our  Sovereign  in  the  person  of 
her  representative,  then  it  became  our  duty  to  demand 
satisfaction.  Whether  the  opium  trade  be  a  perni- 
cious trade  is  not  the  question.  Take  a  parallel  case  : 
take  the  most  execrable  crime  that  ever  was  called  a 
trade,  the  African  slave  trade.  You  will  hardly  say 
that  a  contraband  trade  in  opium  is  more  immoral 
than  a  contraband  trade  in  negroes.  We  prohibited 
slave  trading :  we  made  it  felony ;  we  made  it 
piracy  ;  we  invited  foreign  powers  to  join  with  us  in 
putting  it  down  ;  to  some  foreign  powers  we  paid 
large  sums  in  order  to  obtain  their  co-operation  ;  we 
employed  our  naval  force  to  intercept  the  kid- 
nappers ;  and  yet  it  is  notorious  that,  in  spite  of  all 
our  exertions  and  sacrifices,  great  numbers  of  slaves 
were,  even  as  late  as  ten  or  twelve  years  ago,  intro- 
duced from  Madagascar  into  our  own  island  of 
Mauritius.  Assuredly  it  was  our  right,  it  was  our 
duty,  to  guard  the  coasts  of  that  island  strictly, 
to  stop  slave  ships,  to  bring  the  buyers  and 
sellers  to  punishment.  But  suppose.  Sir,  that  a  ship 
under  French  colours  was  seen  skulking  near  the 
island,  that  the  Governor  was  fully  satisfied  from  her 
build,  her  rigging,  and  her  movements,  that  she  was 
a  slaver,  and  was  only  waiting  for  the  night  to  put 
on  shore  the  wretches  who  were  in  her  hold.  Sup- 
pose that,  not  having  a  sufficient  naval  force  to 
seize  this  vessel,  he  were  to  arrest  thirty  or  forty 
French  merchants,  most  of  whom  had  never  been 
suspected  of  slave  trading,  and  were  to  lock  them  up. 
Suppose  that  he  were  to  lay  violent  hands  on  the 
French  consul.  Suppose  that  the  Governor  were  to 
threaten  to  starve  his  prisoners  to  death  unless  they 
produced  the  proprietor  of  the  slaver.  Would  not 
the  French  Government  in  such  a  case  have  a  right 
to  demand  reparation  .-•  And,  if  we  refused  repara- 
tion, would  not  the  French  Government  have  a  right 
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to  exact  reparation  by  arms  ?  And  would  it  be 
enough  for  us  to  say,  "  This  is  a  wicked  trade,  an 
inhuman  trade.  Think  of  the  misery  of  the  poor 
creatures  who  are  torn  from  their  homes.  Think  of 
the  horrors  of  the  middle  passage.  Will  you  make 
war  in  order  to  force  us  to  admit  slaves  into  our 
colonies?"  Surely  the  answer  of  the  French  would 
be,  "  We  are  not  making  war  in  order  to  force  you  to 
admit  slaves  into  the  Mauritius.  By  all  means  keep 
them  out.  By  all  means  punish  every  man,  French 
or  English,  whom  you  can  convict  of  bringing  them 
in.  What  we  complain  of  is  that  you  have  confounded 
the  innocent  with  the  guilty,  and  that  you  have  acted 
towards  the  representative  of  our  government  in  a 
manner  inconsistent  with  the  law  of  nations.  Do 
not,  in  your  zeal  for  one  great  principle,  trample  on 
all  the  other  great  principles  of  morality."  Just  such 
are  the  grounds  on  which  Her  Majesty  has  demanded 
reparation  from  China.  And  was  it  not  time  ?  See, 
Sir,  see  how  rapidly  injury  has  followed  injury.  The 
Imperial  Commissioner,  emboldened  by  the  facility 
with  which  he  had  perpetrated  the  first  outrage,  and 
utterly  ignorant  of  the  relative  position  of  his  country 
and  ours  in  the  scale  of  power  and  civilisation,  has 
risen  in  his  requisitions.  He  began  by  confiscating 
property.  His  next  demand  was  for  innocent  blood. 
A  Chinese  had  been  slain.  Careful  inquiry  was  made  ; 
but  it  was  impossible  to  ascertain  who  was  the  slayer, 
or  even  to  what  nation  the  slayer  belonged.  No 
matter.  It  was  notified  to  the  Superintendent  that 
some  subject  of  the  Queen,  innocent  or  guilty,  must 
be  delivered  up  to  suffer  death.  The  Superintendent 
refused  to  comply.  Then  our  countrymen  at  Canton 
were  seized.  Those  who  were  at  Macao  were  driven 
thence  ;  not  men  alone,  but  women  with  child,  babies 
at  the  breast.  The  fugitives  begged  in  vain  for  a 
morsel  of  bread.     Our  Lascars,  people  of  a  different 
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colour  from  ours,  but  still  our  fellow  subjects,  were 
flung  into  the  sea.  An  English  gentleman  was 
barbarously  mutilated.  And  was  this  to  be  borne? 
I  am  far  from  thinking  that  we  ought,  in  our  dealings 
with  such  a  people  as  the  Chinese,  to  be  litigious  on 
points  of  etiquette.  The  place  of  our  country  among 
the  nations  of  the  world  is  not  so  mean  or  so  ill- 
ascertained  that  we  need  resent  mere  impertinence, 
which  is  the  effect  of  a  very  pitiable  ignorance. 
Conscious  of  superior  power,  we  can  bear  to  hear  our 
Sovereign  described  as  a  tributary  of  the  Celestial 
Empire.  Conscious  of  superior  knowledge,  we  can 
bear  to  hear  ourselves  described  as  savages  destitute 
of  every  useful  art.  When  our  ambassadors  were 
required  to  perform  a  prostration,  which  in  Europe 
would  have  been  considered  as  degrading,  we  were 
rather  amused  than  irritated.  It  would  have  been 
unworthy  of  us  to  have  recourse  to  arms  on  account 
of  an  uncivil  phrase,  or  of  a  dispute  about  a  ceremony. 
But  this  is  not  a  question  of  phrases  and  ceremonies. 
The  liberties  and  lives  of  Englishmen  are  at  stake  : 
and  it  is  fit  that  all  nations,  civilised  and  uncivilised, 
should  know  that,  wherever  the  Englishman  may 
wander,  he  is  followed  by  the  eye  and  guarded  by 
the  power  of  England. 

I  was  much  touched,  and  so,  I  dare  say,  were 
many  other  gentlemen,  by  a  passage  in  one  of  Cap- 
tain Elliot's  despatches,  I  mean  that  passage  in 
which  he  describes  his  arrival  at  the  factory  in  the 
moment  of  extreme  danger.  As  soon  as  he  landed 
he  was  surrounded  by  his  countrymen,  all  in  an 
agony  of  distress  and  despair.  The  first  thing  which 
he  did  was  to  order  the  British  flag  to  be  brought 
from  his  boat  and  planted  in  the  balcony.  The 
sight  immediately  revived  the  hearts  of  those 
who  had  a  minute  before  given  themselves  up  for 
lost.     It  was  natural  that  they  should  look  up  with 
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hope  and  confidence  to  that  victorious  flag.  For  it 
reminded  them  that  they  belonged  to  a  country 
unaccustomed  to  defeat,  to  submission,  or  to  shame  ; 
to  a  country  which  had  exacted  such  reparation  for 
the  wrongs  of  her  children  as  had  made  the  ears  of 
all  who  heard  of  it  to  tingle ;  to  a  country  which 
had  made  the  Dey  of  Algiers  humble  himself  to  the 
dust  before  her  insulted  Consul  ;  to  a  country  which 
had  avenged  the  victims  of  the  Black  Hole  on  the 
Field  of  Plassey ;  to  a  country  which  had  not  de- 
generated since  the  great  Protector  vowed  that  he 
would  make  the  name  of  Englishman  as  much 
respected  as  ever  had  been  the  name  of  Roman 
citizen.  They  knew  that,  surrounded  as  they  were 
by  enemies,  and  separated  by  great  oceans  and  con- 
tinents from  all  help,  not  a  hair  of  their  heads  would 
be  harmed  with  impunity.  On  this  part  of  the  sub- 
ject I  believe  that  both  the  great  contending  parties 
in  this  House  are  agreed.  I  did  not  detect  in  the 
speech  of  the  right  honourable  Baronet, — and  I 
listened  to  that  speech  with  the  closest  attention, — 
one  word  indicating  that  he  is  less  disposed  than  we 
to  insist  on  full  satisfaction  for  the  great  wrong 
which  has  been  done.  I  cannot  believe  that  the 
House  will  pass  a  vote  of  censure  so  grossly  unjust  as 
that  which  he  has  moved.  But  I  rejoice  to  think  that, 
whether  we  are  censured  or  not,  the  national  honour 
will  still  be  safe.  There  may  be  a  change  of  men  ; 
but,  as  respects  China,  there  will  be  no  change  of 
measures.  I  have  done ;  and  have  only  to  express 
my  fervent  hope  that  this  most  righteous  quarrel 
may  be  prosecuted  to  a  speedy  and  triumphant 
close ;  that  the  brave  men  to  whom  is  entrusted  the 
task  of  exacting  reparation  may  perform  their  duty 
in  such  a  manner  as  to  spread,  throughout  regions  in 
which  the  English  name  is  hardly  known,  the  fame 
not  only  of  English  skill  and  valour,  but  of  English 
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mercy  and  moderation  ;  and  that  the  overruling 
care  of  that  gracious  Providence  which  has  so  often 
brought  good  out  of  evil  may  make  the  war  to  which 
we  have  been  forced  the  means  of  establishing  a 
durable  peace,  beneficial  alike  to  the  victors  and  the 
vanquished. 
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A  SPEECH 


DELIVERED    IN 


The  House  of  Commons  on  the  5TH  of  February, 

1841. 


On  the  twenty-ninth  of  January,  1841,  Mr.  Serjeant  Tal- 
fourd  obtained  leave  to  bring  in  a  Bill  to  amend  the  law 
of  copyright.  The  object  of  this  Bill  was  to  extend  the 
term  of  copyright  in  a  book  to  sixty  years,  reckoned  from 
the  death  of  the  writer. 

On  the  fifth  of  February  Mr.  Serjeant  Talfourd  moved 
that  the  Bill  should  be  read  a  second  time.  In  reply  to 
him  the  following  Speech  was  made.  The  Bill  was 
rejected  by  45  votes  to  38. 

Though,  Sir,  it  is  in  some  sense  agreeable  to 
approach  a  subject  with  which  political  animosities 
have  nothing  to  do,  I  offer  myself  to  your  notice 
with  some  reluctance.  It  is  painful  to  me  to  take  a 
course  which  may  possibly  be  misunderstood  or  mis- 
represented as  unfriendly  to  the  interests  of  literature 
and  literary  men.  It  is  painful  to  me,  I  will  add,  to 
oppose  my  honourable  and  learned  friend  on  a  ques- 
tion which  he  has  taken  up  from  the  purest  motives, 
and  which  he  regards  with  a  parental  interest.  These 
feelings  have  hitherto  kept  me  silent  when  the  law 
of  copyright  has  been  under  discussion.  But  as  I 
am,  on  full  consideration,  satisfied  that  the  measure 
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before  us  will,  if  adopted,  inflict  grievous  injury  on 
the  public,  without  conferring  any  compensating 
advantage  on  men  of  letters,  I  think  it  my  duty  to 
avow  that  opinion  and  to  defend  it. 

The  first  thing  to  be  done.  Sir,  is  to  settle  on  what 
principles  the  question  is  to  be  argued.  Are  we  free 
to  legislate  for  the  public  good,  or  are  we  not  ?  Is 
this  a  question  of  expediency,  or  is  it  a  question 
of  right?  Many  of  those  who  have  written  and 
petitioned  against  the  existing  state  of  things  treat 
the  question  as  one  of  right.  The  law  of  nature, 
according  to  them,  gives  to  every  man  a  sacred  and 
indefeasible  property  in  his  own  ideas,  in  the  fruits 
of  his  own  reason  and  imagination.  The  legislature 
has  indeed  the  power  to  take  away  this  property, 
just  as  it  has  the  power  to  pass  an  act  of  attainder 
for  cutting  off  an  innocent  man's  head  without  a  trial. 
But,  as  such  an  act  of  attainder  would  be  legal 
murder,  so  would  an  act  invading  the  right  of  an 
author  to  his  copy  be,  according  to  these  gentlemen, 
legal  robbery. 

Now,  Sir,  if  this  be  so,  let  justice  be  done,  cost 
what  it  may.  I  am  not  prepared,  like  my  honourable 
and  learned  friend,  to  agree  to  a  compromise  between 
right  and  expediency,  and  to  commit  an  injustice  for 
the  public  convenience.  But  I  must  say,  that  his 
theory  soars  far  beyond  the  reach  of  my  faculties. 
It  is  not  necessary  to  go,  on  the  present  occasion, 
into  a  metaphysical  inquiry  about  the  origin  of  the 
right  of  property  ;  and  certainly  nothing  but  the 
strongest  necessity  would  lead  me  to  discuss  a  sub- 
ject so  likely  to  be  distasteful  to  the  House.  I  agree, 
I  own,  with  Paley  in  thinking  that  property  is  the 
creature  of  the  law,  and  that  the  law  which  creates 
property  can  be  defended  only  on  this  ground,  that  it 
is  a  law  beneficial  to  mankind.  But  it  is  unnecessary 
to  debate  that  point.     For,  even  if  I  believed  in  a 
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natural  right  of  property,  independent  of  utility  and 
anterior  to  legislation,  I  should  still  deny  that  this 
right  could  survive  the  original  proprietor.  Few,  I 
apprehend,  even  of  those  who  have  studied  in  the 
most  mystical  and  sentimental  schools  of  moral 
philosophy,  will  be  disposed  to  maintain  that  there 
is  a  natural  law  of  succession  older  and  of  higher 
authority  than  any  human  code.  If  there  be,  it  is 
quite  certain  that  we  have  abuses  to  reform  much 
more  serious  than  any  connected  with  the  question  of 
copyright.  For  this  natural  law  can  be  only  one ; 
and  the  modes  of  succession  in  the  Queen's  dominions 
are  twenty.  To  go  no  further  than  England,  land 
generally  descends  to  the  eldest  son.  In  Kent  the 
sons  share  and  share  alike.  In  many  districts  the 
youngest  takes  the  whole.  Formerly  a  portion  of  a 
man's  personal  property  was  secured  to  his  family  ; 
and  it  was  only  of  the  residue  that  he  could  dispose 
by  will.  Now  he  can  dispose  of  the  whole  by  will  : 
but  you  limited  his  power,  a  few  years  ago,  by  enact- 
ing that  the  will  should  not  be  valid  unless  there  were 
two  witnesses.  If  a  man  dies  intestate,  his  personal 
property  generally  goes  according  to  the  statute  of 
distributions  ;  but  there  are  local  customs  which 
modify  that  statute.  Now  which  of  all  these  systems 
is  conformed  to  the  eternal  standard  of  right  ?  Is  it 
primogeniture,  or  gavelkind,  or  borough  English  ? 
Are  wills  jure  divino  ?  Are  the  two  witnesses  yz/r^ 
divino  ?  Might  not  the  pars  rationabilis  of  our  old 
law  have  a  fair  claim  to  be  regarded  as  of  celestial 
institution  ?  Was  the  statute  of  distributions  enacted 
in  Heaven  long  before  it  was  adopted  by  Parliament  ? 
Or  is  it  to  Custom  of  York,  or  to  Custom  of  London, 
that  this  preeminence  belongs  ?  Surely,  Sir,  even 
those  who  hold  that  there  is  a  natural  right  of 
property  must  admit  that  rules  prescribing  the 
manner  in  which  the  effects  of  deceased  persons  shall 
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be  distributed  are  purely  arbitrary,  and  originate 
altogether  in  the  will  of  the  legislature.  If  so,  Sir, 
there  is  no  controversy  between  my  honourable  and 
learned  friend  and  myself  as  to  the  principles  on 
which  this  question  is  to  be  argued.  For  the  existing 
law  gives  an  author  copyright  during  his  natural  life  ; 
nor  do  I  propose  to  invade  that  privilege,  which 
I  should,  on  the  contrary,  be  prepared  to  defend 
strenuously  against  any  assailant.  The  only  point  in 
issue  between  us  is,  how  long  after  an  author's  death 
the  State  shall  recognise  a  copyright  in  his  repre- 
sentatives and  assigns  ;  and  it  can,  I  think,  hardly  be 
disputed  by  any  rational  man  that  this  is  a  point 
which  the  legislature  is  free  to  determine  in  the  way 
which  may  appear  to  be  most  conducive  to  the 
general  good. 

We  may  now,  therefore,  I  think,  descend  from 
these  high  regions,  where  we  are  in  danger  of  being 
lost  in  the  clouds,  to  firm  ground  and  clear  light. 
Let  us  look  at  this  question  like  legislators,  and  after 
fairly  balancing  conveniences  and  inconveniences, 
pronounce  between  the  existing  law  of  copyright  and 
the  law  now  proposed  to  us.  The  question  of  copy- 
right, Sir,  like  most  questions  of  civil  prudence,  is 
neither  black  nor  white,  but  grey.  The  system  of 
copyright  has  great  advantages  and  great  disad- 
vantages ;  and  it  is  our  business  to  ascertain  what 
these  are,  and  then  to  make  an  arrangement  under 
which  the  advantages  may  be  as  far  as  possible 
secured,  and  the  disadvantages  as  far  as  possible 
excluded.  The  charge  which  I  bring  against  my 
honourable  and  learned  friend's  bill  is  this,  that  it 
leaves  the  advantages  nearly  what  they  are  at 
present,  and  increases  the  disadvantages  at  least 
four  fold. 

The  advantages  arising  from  a  system  of  copy- 
right are  obvious.     It  is  desirable  that  we   should 
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have  a  supply  of  good  books  :  we  cannot  have  such 
a  supply  unless  men  of  letters  are  liberally  re- 
munerated ;  and  the  least  objectionable  way  of 
remunerating  them  is  by  means  of  copyright.  You 
cannot  depend  for  literary  instruction  and  amuse- 
ment on  the  leisure  of  men  occupied  in  the  pursuits 
of  active  life.  Such  men  may  occasionally  produce 
compositions  of  great  merit.  But  you  must  not  look 
to  such  men  for  works  which  require  deep  meditation 
and  long  research.  Works  of  that  kind  you  can 
expect  only  from  persons  who  make  literature  the 
business  of  their  lives.  Of  these  persons  few  will  be 
found  among  the  rich  and  the  noble.  The  rich  and 
the  noble  are  not  impelled  to  intellectual  exertion  by 
necessity.  They  may  be  impelled  to  intellectual  exer- 
tion by  the  desire  of  distinguishing  themselves,  or 
by  the  desire  of  benefiting  the  community.  But  it 
is  generally  within  these  walls  that  they  seek  to 
signalise  themselves  and  to  serve  their  fellow  crea- 
tures. Both  their  ambition  and  their  public  spirit, 
in  a  country  like  this,  naturally  take  a  political  turn. 
It  is  then  on  men  whose  profession  is  literature,  and 
whose  private  means  are  not  ample,  that  you  must 
rely  for  a  supply  of  valuable  books.  Such  men  must 
be  remunerated  for  their  literary  labour.  And  there 
are  only  two  ways  in  which  they  can  be  remunerated. 
One  of  those  ways  is  patronage ;  the  other  is  copy- 
right. 

There  have  been  times  in  which  men  of  letters 
looked,  not  to  the  public,  but  to  the  government,  or 
to  a  few  great  men,  for  the  reward  of  their  exertions. 
It  was  thus  in  the  time  of  Maecenas  and  Pollio  at 
Rome,  of  the  Medici  at  Florence,  of  Lewis  the  Four- 
teenth in  France,  of  Lord  Halifax  and  Lord  Oxford 
in  this  country.  Now,  Sir,  I  well  know  that  there 
are  cases  in  which  it  is  fit  and  graceful,  nay,  in  which 
it  is  a  sacred  duty  to  reward  the  merits  or  to  relieve 
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the  distresses  of  men  of  genius  by  the  exercise  of  this 
species  of  liberality.  But  these  cases  are  exceptions. 
I  can  conceive  no  system  more  fatal  to  the  integrity 
and  independence  of  literary  men  than  one  under 
which  they  should  be  taught  to  look  for  their  daily 
bread  to  the  favour  of  ministers  and  nobles.  I  can 
conceive  no  system  more  certain  to  turn  those  minds 
which  are  formed  by  nature  to  be  the  blessings  and 
ornaments  of  our  species  into  public  scandals  and 
pests. 

We  have,  then,  only  one  resource  left.  We  must 
betake  ourselves  to  copyright,  be  the  inconveniences 
of  copyright  what  they  may.  Those  inconveniences, 
in  truth,  are  neither  few  nor  small.  Copyright  is 
monopoly,  and  produces  all  the  effects  which  the 
general  voice  of  mankind  attributes  to  monopoly. 
My  honourable  and  learned  friend  talks  very  con- 
temptuously of  those  who  are  led  away  by  the  theory 
that  monopoly  makes  things  dear.  That  monopoly 
makes  things  dear  is  certainly  a  theory,  as  all  the 
great  truths  which  have  been  established  by  the 
experience  of  all  ages  and  nations,  and  which  are 
taken  for  granted  in  all  reasonings,  may  be  said  to 
be  theories.  It  is  a  theory  in  the  same  sense  in  which 
it  is  a  theory  that  day  and  night  follow  each  other, 
that  lead  is  heavier  than  water,  that  bread  nourishes, 
that  arsenic  poisons,  that  alcohol  intoxicates.  If,  as 
my  honourable  and  learned  friend  seems  to  think, 
the  whole  world  is  in  the  wrong  on  this  point,  if  the 
real  effect  of  monopoly  is  to  make  articles  good  and 
cheap,  why  does  he  stop  short  in  his  career  of  change  ? 
Why  does  he  limit  the  operation  of  so  salutary  a 
principle  to  sixty  years  ?  Why  does  he  consent  to 
any  thing  short  of  a  perpetuity  ?  He  told  us  that  in 
consenting  to  any  thing  short  of  a  perpetuity  he  was 
making  a  compromise  between  extreme  right  and 
expediency.     But  if  his  opinion  about  monopoly  be 
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correct,  extreme  right  and  expediency  would  coincide. 
Or  rather  why  should  we  not  restore  the  monopoly  of 
the  East  India  trade  to  the  East  India  Company  ? 
Why  should  we  not  revive  all  those  old  monopolies 
which,  in  Elizabeth's  reign,  galled  our  fathers  so 
severely  that,  maddened  by  intolerable  wrong,  they 
opposed  to  their  sovereign  a  resistance  before  which 
her  haughty  spirit  quailed  for  the  first  and  for  the 
last  time  ?  Was  it  the  cheapness  and  excellence  of 
commodities  that  then  so  violently  stirred  the  indig- 
nation of  the  English  people  ?  I  believe.  Sir,  that  I 
may  safely  take  it  for  granted  that  the  effect  of 
monopoly  generally  is  to  make  articles  scarce,  to 
make  them  dear,  and  to  make  them  bad.  And  I  may 
with  equal  safety  challenge  my  honourable  friend  to 
find  out  any  distinction  between  copyright  and  other 
privileges  of  the  same  kind  ;  any  reason  why  a 
monopoly  of  books  should  produce  an  effect  directly 
the  reverse  of  that  which  was  produced  by  the  East 
India  Company's  monopoly  of  tea,  or  by  Lord 
Essex's  monopoly  of  sweet  wines.  Thus,  then, 
stands  the  case.  It  is  good  that  authors  should  be 
remunerated  ;  and  the  least  exceptionable  way  of  re- 
munerating them  is  by  a  monopoly.  Yet  monopoly 
is  an  evil.  For  the  sake  of  the  good  we  must  submit 
to  the  evil  ;  but  the  evil  ought  not  to  last  a  day 
longer  than  is  necessary  for  the  purpose  of  securing 
the  good. 

Now,  I  will  not  affirm,  that  the  existing  law  is 
perfect,  that  it  exactly  hits  the  point  at  which  the 
monopoly  ought  to  cease  ;  but  this  I  confidently  say, 
that  the  existing  law  is  very  much  nearer  that  point 
than  the  law  proposed  by  my  honourable  and  learned 
friend.  For  consider  this  ;  the  evil  effects  of  the 
monopoly  are  proportioned  to  the  length  of  its 
duration.  But  the  good  effects  for  the  sake  of  which 
we  bear  with  the  evil  effects  are  by  no  means  pro- 
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portioned  to  the  length  of  its  duration,  A  monopoly 
of  sixty  years  produces  twice  as  much  evil  as  a 
monopoly  of  thirty  years,  and  thrice  as  much  evil  as  a 
monopoly  of  twenty  years.  But  it  is  by  no  means 
the  fact  that  a  posthumous  monopoly  of  sixty  years 
gives  to  an  author  thrice  as  much  pleasure  and 
thrice  as  strong  a  motive  as  a  posthumous  monopoly 
of  twenty  years.  On  the  contrary,  the  difference  is 
so  small  as  to  be  hardly  perceptible.  We  all  know 
how  faintly  we  are  affected  by  the  prospect  of  very 
distant  advantages,  even  when  they  are  advantages 
which  we  may  reasonably  hope  that  we  shall  ourselves 
enjoy.  But  an  advantage  that  is  to  be  enjoyed  more 
than  half  a  century  after  we  are  dead,  by  somebody, 
we  know  not  by  whqfji,  perhaps  by  somebody  un- 
born, by  somebody  uUefly  unconnected  with  us,  is 
really  no  motive  at  all  to  action.  It  is  very  probable, 
that  in  the  course  of  some  generations,  land  in  the 
unexplored  and  unmapped  heart  of  the  Australasian 
continent,  will  be  very  valuable.  But  there  is  none 
of  us  who  would  lay  down  five  pounds  for  a  whole 
province  in  the  heart  of  the  Australasian  continent. 
We  know,  that  neither  we,  nor  anybody  for  whom 
we  care,  will  ever  receive  a  farthing  of  rent  from  such 
a  province.  And  a  man  is  very  little  moved  by  the 
thought  that  in  the  year  2000  or  2100,  somebody  who 
claims  through  him  will  employ  more  shepherds  than 
Prince  Esterhazy,  and  will  have  the  finest  house  and 
gallery  of  pictures  at  Victoria  or  Sydney.  Now,  this 
is  the  sort  of  boon  which  my  honourable  and  learned 
friend  holds  out  to  authors.  Considered  as  a  boon 
to  them,  it  is  a  mere  nullity  ;  but,  considered  as  an 
impost  on  the  public,  it  is  no  nullity,  but  a  very 
serious  and  pernicious  reality.  I  will  take  an 
example.  Dr.  Johnson  died  fifty-six  years  ago.  If 
the  law  were  what  my  honourable  and  learned  friend 
wishes  to  make  it,  somebody  would  now  have  the 
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monopoly  of  Dr.  Johnson's  works.     Who  that  some- 
body would  be  it  is  impossible  to  say  ;  but  we  may 
venture  to  guess.     I  guess,  then,  that  it  would  have 
been  some  bookseller,  who  was  the  assign  of  another 
bookseller,  who  was  the  grandson  of  a  third  book- 
seller, who  had    bought  the  copyright    from    Black 
Frank,  the  Doctor's  servant  and  residuary  legatee,  in 
1785  or  1786.     Now,  would  the  knowledge  that  this 
copyright  would  exist  in  1841  have  been  a  source  of 
gratification  to  Johnson  ?     Would  it  have  stimulated 
his  exertions  ?     Would  it  have  once  drawn  him  out 
of  his  bed  before  noon  ?     Would  it  have  once  cheered 
him  under  a  fit  of  the  spleen  ?     Would  it  have  in- 
duced him  to  give  us  one  more  allegory,  one  more  life 
of  a  poet,  one  more  imitation  of  Juvenal  ?     I  firmly  be- 
lieve not.     I  firmly  believe  that  a  hundred  years  ago, 
when  he  was  writing  our  debates  for  the  Gentleman's 
Magazine,  he  would  very  much  rather  have  had  two- 
pence to  buy  a  plate  of  shin  of  beef  at  a  cook's  shop 
underground.    Considered  as  a  reward  to  him,  the  dif- 
ference between  a  twenty  years'  term  and  a   sixty 
years'   term    of  posthumous  copyright  would   have 
been  nothing  or  next  to  nothing.    But  is  the  difference 
nothing  to  us  ?     I  can  buy  Rasselas  for  sixpence  ;  I 
might  havehad  to  give  five  shillings  for  it.     I  can  buy 
the  Dictionary,  the  entire  genuine  Dictionary,  for  two 
guineas,  perhaps  for  less  ;  I  might  have  had  to  give 
five  or  six  guineas  for  it.     Do  I  grudge  this  to  a  man 
like  Dr.  Johnson  ?     Not  at  all.     Show  me  that  the 
prospect  of  this  boon   roused  him   to  any  vigorous 
effort,   or    sustained    his    spirits    under    depressing 
circumstances,  and    I  am  quite  willing  to  pay  the 
price   of  such    an    object,   heavy    as   that   price    is. 
But  what  I  do  complain  of  is  that  my  circumstances 
are  to  be  worse,  and  Johnson's  none  the  better  ;  that 
I  am  to  give  five  pounds  for  what  to  him  was  not 
worth  a  farthing. 
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The  principle  of  copyright  is  this.  It  is  a  tax  on 
readers  for  the  purpose  of  giving  a  bounty  to  writers. 
The  tax  is  an  exceedingly  bad  one  ;  it  is  a  tax  on 
one  of  the  most  innocent  and  most  salutary  of  human 
pleasures  ;  and  never  let  us  forget,  that  a  tax  on 
innocent  pleasures  is  a  premiun  on  vicious  pleasures. 
I  admit,  however,  the  necessity  of  giving  a  bounty  to 
genius  and  learning.  In  order  to  give  such  a  bounty, 
I  willingly  submit  even  to  this  severe  and  burden- 
some tax.  Nay,  I  am  ready  to  increase  the  tax,  if  it 
can  be  shown  that  by  so  doing  I  should  proportionally 
increase  the  bounty.  My  complaint  is,  that  my 
honourable  and  learned  friend  doubles,  triples,  quad- 
ruples, the  tax,  and  makes  scarcely  any  perceptible 
addition  to  the  bounty.  Why,  Sir,  what  is  the 
additional  amount  of  taxation  which  would  have 
been  levied  on  the  public  for  Dr.  Johnson's  works 
alone,  if  my  honourable  and  learned  friend's  bill  had 
been  the  law  of  the  land  ?  I  have  not  data  sufficient 
to  form  an  opinion.  But  I  am  confident  that  the 
taxation  on  his  Dictionary  alone  would  have  amounted 
to  many  thousands  of  pounds.  In  reckoning  the 
whole  additional  sum  which  the  holders  of  his  copy- 
rights would  have  taken  out  of  the  pockets  of  the 
public  during  the  last  half  century  at  twenty  thousand 
pounds,  I  feel  satisfied  that  I  very  greatly  underrate 
it.  Now,  I  again  say  that  I  think  it  but  fair  that  we 
should  pay  twenty  thousand  pounds  in  consideration 
of  twenty  thousand  pounds  worth  of  pleasure  and 
encouragement  received  by  Dr.  Johnson.  But  I 
think  it  very  hard  that  we  should  pay  twenty  thou- 
sand pounds  for  what  he  would  not  have  valued  at 
five  shillings. 

My  honourable  and  learned  friend  dwells  on  the 
claims  of  the  posterity  of  great  writers.  Undoubtedly, 
Sir,  it  would  be  very  pleasing  to  see  a  descendant  of 
Shakspeare  living  in  opulence  on  the  fruits  of  his 
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great  ancestor's  genius.  A  house  maintained  in 
splendour  by  such  a  patrimony  would  be  a  more 
interesting  and  striking  object  than  Blenheim  is  to 
us,  or  than  Strathfieldsaye  will  be  to  our  children. 
But,  unhappily,  it  is  scarcely  possible  that,  under  any 
system,  such  a  thing  can  come  to  pass.  My  honour- 
able and  learned  friend  does  not  propose  that  copy- 
right shall  descend  to  the  eldest  son,  or  shall  be 
bound  up  by  irrevocable  entail.  It  is  to  be  merely 
personal  property.  It  is  therefore  highly  improbable 
that  it  will  descend  during  sixty  years  or  half  that 
term  from  parent  to  child.  The  chance  is  that  more 
people  than  one  will  have  an  interest  in  it.  They 
will  in  all  probability  sell  it  and  divide  the  proceeds. 
The  price  which  a  bookseller  will  give  for  it  will  bear 
no  proportion  to  the  sum  which  he  will  afterwards 
draw  from  the  public,  if  his  speculation  proves  suc- 
cessful. He  will  give  little,  if  any  thing,  more  for  a 
term  of  sixty  years  than  for  a  term  of  thirty  or  five 
and  twenty.  The  present  value  of  a  distant  advantage 
is  always  small  ;  but  when  there  is  great  room  to 
doubt  whether  a  distant  advantage  will  be  any 
advantage  at  all,  the  present  value  sinks  to  almost 
nothing.  Such  is  the  inconstancy  of  the  public  taste 
that  no  sensible  man  will  venture  to  pronounce,  with 
confidence,  what  the  sale  of  any  book  published  in 
our  days  will  be  in  the  years  between  1890  and  1900. 
The  whole  fashion  of  thinking  and  writing  has  often 
undergone  a  change  in  a  much  shorter  period  than 
that  to  which  my  honourable  and  learned  friend 
would  extend  posthumous  copyright.  What  would 
have  been  considered  the  best  literary  property  in 
the  earlier  part  of  Charles  the  Second's  reign  ?  I 
imagine  Cowley's  poems.  Overleap  sixty  years,  and 
you  are  in  the  generation  of  which  Pope  asked,  "  Who 
now  reads  Cowley  ? "  What  works  were  ever  ex- 
pected  with   more    impatience   by  the  public  than 
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those  of  Lord  Bolingbroke,  which  appeared,  I  think, 
in  1 754  ?  In  1 8 14,  no  bookseller  would  have  thanked 
you  for  the  copyright  of  them  all,  if  you  had  offered 
it  to  him  for  nothing.  What  would  Paternoster  Row 
give  now  for  the  copyright  of  Hayley's  Triumphs  of 
Temper,  so  much  admired  within  the  memory  of 
many  people  still  living  ?  I  say,  therefore,  that,  from 
the  very  nature  of  literary  property,  it  will  almost 
always  pass  away  from  an  author's  family  ;  and  I 
say,  that  the  price  given  for  it  to  the  family  will  bear 
a  very  small  proportion  to  the  tax  which  the  purchaser, 
if  his  speculation  turns  out  well,  will  in  the  course  of 
a  long  series  of  years  levy  on  the  public. 

If,  Sir,  I  wished  to  find  a  strong  and  perfect 
illustration  of  the  effects  which  I  anticipate  from  long 
copyright,  I  should  select, — my  honourable  and 
learned  friend  will  be  surprised, — I  should  select  the 
case  of  Milton's  granddaughter.  As  often  as  this  bill 
has  been  under  discussion,  the  fate  of  Milton's  grand- 
daughter has  been  brought  forward  by  the  advocates 
of  monopoly.  My  honourable  and  learned  friend 
has  repeatedly  told  the  story  with  great  eloquence 
and  effect.  He  has  dilated  on  the  sufferings,  on  the 
abject  poverty,  of  this  illfated  woman,  the  last  of  an 
illustrious  race.  He  tells  us  that,  in  the  extremity  of 
her  distress,  Garrick  gave  her  a  benefit,  that  Johnson 
wrote  a  prologue,  and  that  the  public  contributed 
some  hundreds  of  pounds.  Was  it  fit,  he  asks,  that 
she  should  receive,  in  this  eleemosynary  form,  a  small 
portion  of  what  was  in  truth  a  debt  ?  Why,  he  asks, 
instead  of  obtaining  a  pittance  from  charity,  did 
she  not  live  in  comfort  and  luxury  on  the  proceeds 
of  the  sale  of  her  ancestor's  works  ?  But,  Sir,  will 
my  honourable  and  learned  friend  tell  me  that  this 
event,  which  he  has  so  often  and  so  pathetically 
described,  was  caused  by  the  shortness  of  the  term 
of  copyright .-'     Why,  at  that  time,  the  duration    of 
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copyright  was  longer  than  even  he,  at  present,  pro- 
poses to  make  it.  The  monopoly  lasted  not  sixty 
years,  but  for  ever.  At  the  time  at  which  Milton's 
granddaughter  asked  charity,  Milton's  works  were 
the  exclusive  property  of  a  bookseller.  Within  a 
few  months  of  the  day  on  which  the  benefit  was 
given  at  Garrick's  theatre,  the  holder  of  the  copyright 
of  Paradise  Lost, — I  think  it  was  Tonson, — applied 
to  the  Court  of  Chancery  for  an  injunction  against  a 
bookseller,  who  had  published  a  cheap  edition  of  the 
great  epic  poem,  and  obtained  the  injunction.  The 
representation  of  Comus  was,  if  I  remember  rightly, 
in  1750;  the  injunction  in  1752,  Here,  then,  is  a 
perfect  illustration  of  the  effect  of  long  copyright. 
Milton's  works  are  the  property  of  a  single  publisher. 
Everybody  who  wants  them  must  buy  them  at 
Tonson's  shop,  and  at  Tonson's  price.  Whoever 
attempts  to  undersell  Tonson  is  harassed  with  legal 
proceedings.  Thousands  who  would  gladly  possess 
a  copy  of  Paradise  Lost,  must  forego  that  great  en- 
joyment. And  what,  in  the  meantime,  is  the  situa- 
tion of  the  only  person  for  whom  we  can  suppose 
that  the  author,  protected  at  such  a  cost  to  the 
public,  was  at  all  interested  ?  She  is  reduced  to 
utter  destitution.  Milton's  works  are  under  a  mono- 
poly. Milton's  granddaughter  is  starving.  The 
reader  is  pillaged  ;  but  the  writer's  family  is  not 
enriched.  Society  is  taxed  doubly.  It  has  to  give 
an  exorbitant  price  for  the  poems  ;  and  it  has 
at  the  same  time  to  give  alms  to  the  only  surviving 
descendant  of  the  poet. 

But  this  is  not  all.  I  think  it  right.  Sir,  to  call 
the  attention  of  the  House  to  an  evil,  which  is 
perhaps  more  to  be  apprehended  when  an  author's 
copyright  remains  in  the  hands  of  his  family,  than 
when  it  is  transferred  to  booksellers.  I  seriously  fear 
that,  if  such  a   measure  as  this  should  be  adopted, 
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many  valuable  works  will  be  either  totally  suppressed 
or  grievously  mutilated.  I  can  prove  that  this  danger 
is  not  chimerical  ;  and  I  am  quite  certain  that,  if  the 
danger  be  real,  the  safeguards  which  my  honourable 
and  learned  friend  has  devised  are  altogether  nuga- 
tory. That  the  danger  is  not  chimerical  may  easily 
be  shown.  Most  of  us,  I  am  sure,  have  known 
persons  who,  very  erroneously  as  I  think,  but  from 
the  best  motives,  would  not  choose  to  reprint 
Fielding's  novels,  or  Gibbon's  History  of  the  Decline 
and  Fall  of  the  Roman  Empire.  Some  gentlemen 
may  perhaps  be  of  opinion,  that  it  would  be  as  well 
if  Tom  Jones  and  Gibbon's  History  were  never  re- 
printed. I  will  not,  then,  dwell  on  these  or  similar 
cases.  I  will  take  cases  respecting  which  it  is  not 
likely  that  there  will  be  any  difference  of  opinion 
here ;  cases,  too,  in  which  the  danger  of  which  I  now 
speak  is  not  matter  of  supposition,  but  matter  of  fact. 
Take  Richardson's  novels.  Whatever  I  may,  on  the 
present  occasion,  think  of  my  honourable  and  learned 
friend's  judgment  as  a  legislator,  I  must  always 
respect  his  judgment  as  a  critic.  He  will,  I  am 
sure,  say  that  Richardson's  novels  are  among  the 
most  valuable,  among  the  most  original  works  in  our 
language.  No  writings  have  done  more  to  raise  the 
fame  of  English  genius  in  foreign  countries.  No 
writings  are  more  deeply  pathetic.  No  writings, 
those  of  Shakspeare  excepted,  show  more  profound 
knowledge  of  the  human  heart.  As  to  their  moral 
tendency,  I  can  cite  the  most  respectable  testimony. 
Dr.  Johnson  describes  Richardson  as  one  who  had 
taught  the  passions  to  move  at  the  command  of 
virtue.  My  dear  and  honoured  friend,  Mr.  Wilber- 
force,  in  his  celebrated  religious  treatise,  when 
speaking  of  the  unchristian  tendency  of  the  fashion- 
able novels  of  the  eighteenth  century,  distinctly 
excepts    Richardson    from    the   censure.        Another 
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excellent  person  whom  1  can  never  mention  without 
respect  and  kindness,  Mrs.  Hannah  More,  often 
declared  in  conversation,  and  has  declared  in  one  of 
her  published  poems,  that  she  first  learned  from  the 
writings  of  Richardson  those  principles  of  piety  by 
which  her  life  was  guided.  I  may  safely  say  that 
books  celebrated  as  works  of  art  through  the  whole 
civilised  world,  and  praised  for  their  moral  tendency 
by  Dr.  Johnson,  by  Mr,  Wilberforce,  by  Mrs.  Hannah 
More,  ought  not  to  be  suppressed.  Sir,  it  is  my  firm 
belief,  that  if  the  law  had  been  what  my  honourable 
and  learned  friend  proposes  to  make  it,  they  would 
have  been  suppressed.  I  remember  Richardson's 
grandson  well  ;  he  was  a  clergyman  in  the  city  of 
London  ;  he  was  a  most  upright  and  excellent  man  : 
but  he  had  conceived  a  strong  prejudice  against 
works  of  fiction.  He  thought  all  novel-reading  not 
only  frivolous  but  sinful.  He  said, — this  I  state  on 
the  authority  of  one  of  his  clerical  brethren  who  is 
now  a  bishop, — he  said  that  he  had  never  thought  it 
right  to  read  one  of  his  grandfather's  books.  Suppose, 
Sir,  that  the  law  had  been  what  my  honourable  and 
learned  friend  would  make  it.  Suppose  that  the 
copyright  of  Richardson's  novels  had  descended,  as 
might  well  have  been  the  case,  to  this  gentleman.  I 
firmly  believe,  that  he  would  have  thought  it  sinful 
to  give  them  a  wide  circulation.  I  firmly  believe, 
that  he  would  not  for  a  hundred  thousand  pounds 
have  deliberately  done  what  he  thought  sinful.  He 
would  not  have  reprinted  them.  And  what  pro- 
tection does  my  honourable  and  learned  friend  give 
to  the  public  in  such  a  case?  Why,  Sir,  what  he 
proposes  is  this  :  if  a  book  is  not  reprinted  during  five 
years,  any  person  who  wishes  to  reprint  it  may  give 
notice  in  the  London  Gazette  :  the  advertisement 
must  be  repeated  three  times  :  a  year  must  elapse  ; 
and  then,  if  the  proprietor  of  the  copyright  does  not 
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put  forth  a  new  edition,  he  loses  his  exclusive 
privilege.  Now,  what  protection  is  this  to  the 
public  ?  What  is  a  new  edition  ?  Does  the  law 
define  the  number  of  copies  that  make  an  edition  ? 
Does  it  limit  the  price  of  a  copy  ?  Are  twelve 
copies  on  large  paper,  charged  at  thirty  guineas 
each,  an  edition?  It  has  been  usual,  when  mono- 
polies have  been  granted,  to  prescribe  numbers  and 
to  limit  prices.  But  I  do  not  find  that  my  honour- 
able and  learned  friend  proposes  to  do  so  in  the  present 
case.  And,  without  some  such  provision,  the  security 
which  he  offers  is  manifestly  illusory.  It  is  my 
conviction,  that  under  such  a  system  as  that  which 
he  recommends  to  us,  a  copy  of  Clarissa  would  have 
been  as  rare  as  an  Aldus  or  a  Caxton. 

I  will  give  another  instance.  One  of  the  most 
instructive,  interesting,  and  delightful  books  in  our 
language  is  Boswell's  Life  of  Johnson.  Now  it  is 
well  known  that  Boswell's  eldest  son  considered  this 
book,  considered  the  whole  relation  of  Boswell  to 
Johnson,  as  a  blot  in  the  escutcheon  of  the  family. 
He  thought,  not  perhaps  altogether  without  reason, 
that  his  father  had  exhibited  himself  in  a  ludicrous 
and  degrading  light.  And  thus  he  became  so  sore 
and  irritable  that  at  last  he  could  not  bear  to  hear 
the  Life  of  Johnson  mentioned.  Suppose  that  the 
law  had  been  what  my  honourable  and  learned  friend 
wishes  to  make  it.  Suppose  that  the  copyright  of 
Boswell's  Life  of  Johnson  had  belonged,  as  it  well 
might,  during  sixty  years,  to  Boswell's  eldest  son. 
What  would  have  been  the  consequence  ?  An  un- 
adulterated copy  of  the  finest  biographical  work  in 
the  world  would  have  been  as  scarce  as  the  first 
edition  of  Camden's  Britannia. 

These  are  strong  cases.  I  have  shown  you  that,  if 
the  law  had  been  what  you  are  now  going  to  make 
it,  the  finest  prose  work  of  fiction  in  the  language,  the 
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finest  biographical  work  in  the  language,  would  very 
probably  have  been  suppressed.  But  I  have  stated 
my  case  weakly.  The  books  which  I  have  mentioned 
are  singularly  inoffensive  books,  books  not  touching 
on  any  of  those  questions  which  drive  even  wise  men 
beyond  the  bounds  of  wisdom.  There  are  books  of 
a  very  different  kind,  books  which  are  the  rallying 
points  of  great  political  and  religious  parties.  What 
is  likely  to  happen  if  the  copyright  of  one  of  these 
books  should  by  descent  or  transfer  come  into  the 
possession  of  some  hostile  zealot  ?  I  will  take  a 
single  instance.  It  is  only  fifty  years  since  John 
Wesley  died  ;  and  all  his  works,  if  the  law  had  been 
what  my  honourable  and  learned  friend  wishes  to 
make  it,  would  now  have  been  the  property  of  some 
person  or  other.  The  sect  founded  by  Wesley  is  the 
most  numerous,  the  wealthiest,  the  most  powerful, 
the  most  zealous  of  sects.  In  every  parliamentary 
election  it  is  a  matter  of  the  greatest  importance  to 
obtain  the  support  of  the  Wesleyan  Methodists. 
Their  numerical  strength  is  reckoned  by  hundreds  of 
thousands.  They  hold  the  memory  of  their  founder 
in  the  greatest  reverence  ;  and  not  without  reason, 
for  he  was  unquestionably  a  great  and  a  good  man. 
To  his  authority  they  constantly  appeal.  His  works 
are  in  their  eyes  of  the  highest  value.  His  doctrinal 
writings  they  regard  as  containing  the  best  system  of 
theology  ever  deduced  from  Scripture.  His  journals, 
interesting  even  to  the  common  reader,  are  peculiarly 
interesting  to  the  Methodist :  for  they  contain  the 
whole  history  of  that  singular  polity  which,  weak  and 
despised  in  its  beginning,  is  now,  after  the  lapse  of  a 
century,  so  strong,  so  flourishing,  and  so  formidable. 
The  hymns  to  which  he  gave  his  Imprimatur  are  a 
most  important  part  of  the  public  worship  of  his 
followers.  Now,  suppose  that  the  copyright  of  these 
works  should  belong  to  some  person  who  holds  the 
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memory  of  Wesley  and  the  doctrines  and  discipline 
of  the  Methodists  in  abhorrence.  There  are  many- 
such  persons.  The  Ecclesiastical  Courts  are  at  this 
very  time  sitting  on  the  case  of  a  clergyman  of  the 
Established  Church  who  refused  Christian  burial  to 
a  child  baptised  by  a  Methodist  preacher.  I  took  up 
the  other  day  a  work  which  is  considered  as  among 
the  most  respectable  organs  of  a  large  and  growing 
party  in  the  Church  of  England,  and  there  I  saw 
John  Wesley  designated  as  a  forsworn  priest.  Sup- 
pose that  the  works  of  Wesley  were  suppressed. 
Why,  Sir,  such  a  grievance  would  be  enough  to  shake 
the  foundations  of  Government.  Let  gentlemen  who 
are  attached  to  the  Church  reflect  for  a  moment 
what  their  feelings  would  be  if  the  Book  of  Common 
Prayer  were  not  to  be  reprinted  for  thirty  or  forty 
years,  if  the  price  of  a  Book  of  Common  Prayer  were 
run  up  to  five  or  ten  guineas.  And  then  let  them 
determine  whether  they  will  pass  a  law  under  which 
it  is  possible,  under  which  it  is  probable,  that  so  in- 
tolerable a  wrong  may  be  done  to  some  sect  consisting 
perhaps  of  half  a  million  of  persons. 

I  am  so  sensible.  Sir,  of  the  kindness  with  which 
the  House  has  listened  to  me,  that  I  will  not  detain 
you  longer.  I  will  only  say  this,  that  if  the  measure 
before  us  should  pass,  and  should  produce  one  tenth 
part  of  the  evil  which  it  is  calculated  to  produce,  and 
which  I  fully  expect  it  to  produce,  there  will  soon  be 
a  remedy,  though  of  a  very  objectionable  kind.  Just 
as  the  absurd  acts  which  prohibited  the  sale  of  game 
were  virtually  repealed  by  the  poacher,  just  as  many 
absurd  revenue  acts  have  been  virtually  repealed  by 
the  smuggler,  so  will  this  law  be  virtually  repealed  by 
piratical  booksellers.  At  present  the  holder  of  copy- 
right has  the  public  feeling  on  his  side.  Those  who 
invade  copyright  are  regarded  as  knaves  who  take 
the   bread    out   of  the    mouths   of    deserving  men. 
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Everybody  is  well  pleased  to  see  them  restrained  by 
the   law,    and    compelled  to  refund  their   ill-gotten 
gains.     No  tradesmen  of  good  repute  will  have  any 
thing  to  do  with  such  disgraceful  transactions.     Pass 
this  law  :  and  that  feeling  is  at  an  end.     Men  very 
different  from  the  present  race  of  piratical  booksellers 
will  soon  infringe  this  intolerable  monopoly.     Great 
masses  of  capital  will    be   constantly  employed  in 
the  violation  of  the  law.     Every  art  will  be  employed 
to  evade  legal  pursuit ;  and  the  whole  nation  will  be 
in  the  plot.     On  which  side  indeed  should  the  public 
sympathy  be  when  the  question  is  whether  some  book 
as  popular  as  Robinson  Crusoe,  or  the  Pilgrim's  Pro- 
gress, shall  be  in  every  cottage,  or  whether  it  shall  be 
confined  to  the  libraries  of  the  rich  for  the  advantage 
of  the  great-grandson  of  a  bookseller  who,  a  hundred 
years  before,  drove  a  hard  bargain  for  the  copyright 
with  the  author  when  in  great  distress  ?     Remember 
too  that,  when  once  it  ceases  to  be  considered  as 
wrong  and  discreditable  to  invade  literary  property, 
no  person  can  say  where  the  invasion  will  stop.     The 
public  seldom  makes  nice  distinctions.     The  whole- 
some copyright  which  now  exists  will  share  in  the 
disgrace  and  danger  of  the  new  copyright  which  you 
are  about  to    create.     And    you    will    find    that,  in 
attempting  to  impose  unreasonable  restraints  on  the 
reprinting  of  the  works  of  the  dead,  you  have,  to  a 
great  extent,   annulled  those  restraints  which   now 
prevent  men  from  pillaging  and  defrauding  the  living. 
If  I  saw.  Sir,  any  probability  that  this  bill  could  be  so 
amended  in  the  Committee  that  my  objections  might 
be  removed,  I  would  not  divide  the   House  in  this 
stage.     But  I  am  so  fully  convinced  that  no  alteration 
which  would  not  seem  insupportable  to  my  honourable 
and  learned  friend,  could  render  his  measure  support- 
able to  me,  that  I  must  move,  though  with  regret,  that 
this  bill  be  read  a  second  time  this  day  six  months. 
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A   SPEECH 


DELIVERED   IN 


A  Committee  of  the  House  of  Commons  on  the 
6th  of  April,   1842. 


On  the  third  of  March,  1842,  Lord  Mahon  obtained  per- 
mission to  bring  in  a  Bill  to  amend  the  Law  of  Copyright. 
This  Bill  extended  the  term  of  Copyright  in  a  Ijook  to 
twenty-five  years,  reckoned  from  the  death  of  the  author. 
On  the  sixth  of  April  the  House  went  into  Committee 
on  the  Bill,  and  Mr.  Greene  took  the  Chair.  Several 
divisions  took  place,  of  which  the  result  was  that  the  plan 
suggested  in  the  following  Speech  was,  with  some  modi- 
fications, adopted. 

Mr.  Greene, 

I  HAVE  been  amused  and  gratified  by  the  remarks 
which  my  noble  friend  '  has  made  on  the  arguments 
by  which  I  prevailed  on  the  last  House  of  Commons 
to  reject  the  bill  introduced  by  a  very  able  and  ac- 
complished man,  Mr.  Serjeant  Talfourd.  My  noble 
friend  has  done  me  a  high  and  rare  honour.  For 
this  is,  I  believe,  the  first  occasion  on  which  a  speech 
made  in  one  Parliament  has  been  answered  in 
another.  I  should  not  find  it  difficult  to  vindicate 
the  soundness  of  the  reasons  which  I  formerly  urged, 
to  set  them  in  a  clearer  light,  and  to  fortify  them  by 
additional  facts.     But  it  seems  to  me  that  we  had 
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better  discuss  the  bill  which  is  now  on  our  table  than 
the  bill  which  was  there  fourteen  months  ago.  Glad 
I  am  to  find  that  there  is  a  very  wide  difference 
between  the  two  bills,  and  that  my  noble  friend, 
though  he  has  tried  to  refute  my  arguments,  has 
acted  as  if  he  had  been  convinced  by  them.  I  ob- 
jected to  the  term  of  sixty  years  as  far  too  long. 
My  noble  friend  has  cut  that  term  down  to  twenty- 
five  years.  I  warned  the  House  that,  under  the 
provisions  of  Mr.  Serjeant  Talfourd's  bill,  valuable 
works  might  not  improbably  be  suppressed  by  the 
representatives  of  authors.  My  noble  friend  has 
prepared  a  clause  which,  as  he  thinks,  will  guard 
against  that  danger,  I  will  not  therefore  waste  the 
time  of  the  Committee  by  debating  points  which  he 
has  conceded,  but  will  proceed  at  once  to  the  proper 
business  of  this  evening. 

Sir,  I  have  no  objection  to  the  principle  of  my 
noble  friend's  bill.  Indeed,  I  had  no  objection  to 
the  principle  of  the  bill  of  last  year.  I  have  long 
thought  that  the  term  of  copyright  ought  to  be 
extended.  When  Mr.  Serjeant  Talfourd  moved  for 
leave  to  bring  in  his  bill,  I  did  not  oppose  the  motion. 
Indeed  I  meant  to  vote  for  the  second  reading,  and 
to  reserve  what  I  had  to  say  for  the  Committee.  But 
the  learned  Serjeant  left  me  no  choice.  He,  in  strong 
language,  begged  that  nobody  who  was  disposed  to 
reduce  the  term  of  sixty  years  would  divide  with 
him.  "  Do  not,"  he  said,  "  give  me  your  support  if 
all  that  you  mean  to  grant  to  men  of  letters  is  a 
miserable  addition  of  fourteen  or  fifteen  years  to  the 
present  term.  I  do  not  wish  for  such  support.  I 
despise  it."  Not  wishing  to  obtrude  on  the  learned 
Serjeant  a  support  which  he  despised,  I  had  no 
course  left  but  to  take  the  sense  of  the  House  on 
the  second  reading.  The  circumstances  are  now 
different.     My  noble  friend's  bill  is  not  at  present  a 
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good  bill ;  but  it  may  be  improved  into  a  very  good 
bill ;  nor  will  he,  I  am  persuaded,  withdraw  it  if  it 
should  be  so  improved.  He  and  I  have  the  same 
object  in  view  ;  but  we  differ  as  to  the  best  mode  of 
attaining  that  object.  We  are  equally  desirous  to 
extend  the  protection  now  enjoyed  by  writers.  In 
what  way  it  may  be  extended  with  most  benefit  to 
them  and  with  least  inconvenience  to  the  public,  is 
the  question. 

The  present  state  of  the  law  is  this.  The  author 
of  a  work  has  a  certain  copyright  in  that  work  for  a 
term  of  twenty-eight  years.  If  he  should  live  more 
than  twenty-eight  years  after  the  publication  of  the 
work,  he  retains  the  copyright  to  the  end  of  his  life. 

My  noble  friend  does  not  propose  to  make  any 
addition  to  the  term  of  twenty-eight  years.  But  he 
proposes  that  the  copyright  shall  last  twenty-five 
years  after  the  author's  death.  Thus  my  noble 
friend  makes  no  addition  to  that  term  which  is 
certain,  but  makes  a  very  large  addition  to  that  term 
which  is  uncertain. 

My  plan  is  different.  I  would  make  no  addition 
to  the  uncertain  term  ;  but  I  would  make  a  large 
addition  to  the  certain  term.  I  propose  to  add  four- 
teen years  to  the  twenty-eight  years  which  the  law 
now  allows  to  an  author.  His  copyright  will,  in  this 
way,  last  till  his  death,  or  till  the  expiration  of  forty- 
two  years,  whichever  shall  first  happen.  And  I  think 
that  I  shall  be  able  to  prove  to  the  satisfaction  of  the 
Committee  that  my  plan  will  be  more  beneficial  to 
literature  and  to  literary  men  than  the  plan  of  my 
noble  friend. 

It  must  surely.  Sir,  be  admitted  that  the  protec- 
tion which  we  give  to  books  ought  to  be  distributed 
as  evenly  as  possible,  that  every  book  should  have  a 
fair  share  of  that  protection,  and  no  book  more  than 
a  fair  share.     It  would  evidently  be  absurd  to  put 


68o  Copyright 

tickets  into  a  wheel,  with  different  numbers  marked 
upon  them,  and  to  make  writers  draw,  one  a  term  of 
twenty-eight  years,  another  a  term  of  fifty,  another  a 
term  of  ninety.  And  yet  this  sort  of  lottery  is  what 
my  noble  friend  proposes  to  establish.  I  know  that 
we  cannot  altogether  exclude  chance.  You  have  two 
terms  of  copyright  ;  one  certain,  the  other  uncertain  ; 
and  we  cannot,  I  admit,  get  rid  of  the  uncertain  term. 
It  is  proper,  no  doubt,  that  an  author's  copyright 
should  last  during  his  life.  But,  Sir,  though  we  can- 
not altogether  exclude  chance,  we  can  very  much 
diminish  the  share  which  chance  must  have  in  distri- 
buting the  recompense  which  we  wish  to  give  to 
genius  and  learning.  By  every  addition  which  we 
make  to  the  certain  term  we  diminish  the  influence 
of  chance  ;  by  every  addition  which  we  make  to  the 
uncertain  term  we  increase  the  influence  of  chance. 
I  shall  make  myself  best  understood  by  putting  cases. 
Take  two  eminent  female  writers,  who  died  within 
our  own  memory,  Madame  D'Arblay  and  Miss 
Austen.  As  the  law  now  stands.  Miss  Austen's 
charming  novels  would  have  only  from  twenty-eight 
to  thirty-three  years  of  copyright.  For  that  extra- 
ordinary woman  died  young  ;  she  died  before  her 
genius  was  fully  appreciated  by  the  world.  Madame 
D'Arblay  outlived  the  whole  generation  to  which  she 
belonged.  The  copyright  of  her  celebrated  novel, 
Evelina,  lasted,  under  the  present  law,  sixty-two 
years.  Surely  this  inequality  is  sufficiently  great, 
sixty-two  years  of  copyright  for  Evelina,  only 
twenty-eight  for  Persuasion.  But  to  my  noble  friend 
this  inequality  seems  not  great  enough.  He  proposes 
to  add  twenty-five  years  to  Madame  D'Arblay's 
term,  and  not  a  single  day  to  Miss  Austen's  term. 
He  would  give  to  Persuasion  a  copyright  of  only 
twenty-eight  years,  as  at  present,  and  to  Evelina  a 
copyright  more  than   three   times   as  long,  a  copy- 
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right  of  eighty-seven  years.  Now,  is  this  reasonable  ? 
See,  on  the  other  hand,  the  operation  of  my  plan.  I 
make  no  addition  at  all  to  Madame  D'Arblay's  term 
of  sixty-two  years,  which  is,  in  my  opinion,  quite 
long  enough  ;  but  I  extend  Miss  Austen's  term  to 
forty-two  years,  which  is,  in  my  opinion,  not  too 
much.  You  see.  Sir,  that  at  present  chance  has  too 
much  sway  in  this  matter  ;  that  at  present  the  pro- 
tection which  the  state  gives  to  letters  is  very  un- 
equally given.  You  see  that  if  my  noble  friend's 
plan  be  adopted,  more  will  be  left  to  chance  than 
under  the  present  system,  and  you  will  have  such  in- 
equalities as  are  unknown  under  the  present  system. 
You  see  also  that,  under  the  system  which  I  recom- 
mend, we  shall  have,  not  perfect  certainty,  not  perfect 
equality,  but  much  less  uncertainty  and  inequality 
than  at  present. 

But  this  is  not  all.  My  noble  friend's  plan  is  not 
merely  to  institute  a  lottery  in  which  some  writers  will 
draw  prizes  and  some  will  draw  blanks.  It  is  much 
worse  than  this.  His  lottery  is  so  contrived  that,  in 
the  vast  majority  of  cases,  the  blanks  will  fall  to  the 
best  books,  and  the  prizes  to  books  of  inferior  merit. 

Take  Shakspeare.  My  noble  friend  gives  a  longer 
protection  than  I  should  give  to  Love's  Labour's  Lost, 
and  Pericles,  Prince  of  Tyre  ;  but  he  gives  a  shorter 
protection  than  I  should  give  to  Othello  and  Macbeth. 

Take  Milton.  Milton  died  in  1674.  The  copy- 
rights of  Milton's  great  works  would,  according  to  my 
noble  friend's  plan,  expire  in  1699.  Comus  appeared 
in  1634,  the  Paradise  Lost  in  1668.  To  Comus,  then, 
my  noble  friend  would  give  sixty-five  years  of  copy- 
right, and  to  the  Paradise  Lost  only  thirty-one  years. 
Is  that  reasonable  ?  Comus  is  a  noble  poem  :  but 
who  would  rank  it  with  the  Paradise  Lost  ?  My  plan 
would  give  forty-two  years  both  to  the  Paradise  Lost 
and  to  Comus. 


682  Copyright 

Let  us  pass  on  from  Milton  to  Dryden.  My 
noble  friend  would  give  more  than  sixty  years  of 
copyright  to  Dryden's  worst  works  ;  to  the  encomi- 
astic verses  on  Oliver  Cromwell,  to  the  Wild  Gallant, 
to  the  Rival  Ladies,  to  other  wretched  pieces  as  bad 
as  any  thing  written  by  Flecknoe  or  Settle  :  but  for 
Theodore  and  Honoria,  for  Tancred  and  Sigismunda, 
for  Cimon  and  Iphigenia,  for  Palamon  and  Arcite, 
for  Alexander's  Feast,  my  noble  friend  thinks  a  copy- 
right of  twenty-eight  years  sufficient.  Of  all  Pope's 
works,  that  to  which  my  noble  friend  would  give  the 
largest  measure  of  protection  is  the  volume  of  Pas- 
torals, remarkable  only  as  the  production  of  a  boy. 
Johnson's  first  work  was  a  Translation  of  a  Book  of 
Travels  in  Abyssinia,  published  in  1735.  It  was  so 
poorly  executed  that  in  his  later  years  he  did  not  like 
to  hear  it  mentioned.  Boswell  once  picked  up  a 
copy  of  it,  and  told  his  friend  that  he  had  done  so. 
"  Do  not  talk  about  it,"  said  Johnson  :  "  it  is  a  thing 
to  be  forgotten."  To  this  performance  my  noble 
friend  would  give  protection  during  the  enormous 
term  of  seventy-five  years.  To  the  Lives  of  the 
Poets  he  would  give  protection  during  about  thirty 
years.  Well  ;  take  Henry  Fielding  ;  it  matters  not 
whom  I  take,  but  take  Fielding.  His  early  works 
are  read  only  by  the  curious,  and  would  not  be  read 
even  by  the  curious,  but  for  the  fame  which  he  ac- 
quired in  the  later  part  of  his  life  by  works  of  a  very 
different  kind.  What  is  the  value  of  the  Temple 
Beau,  of  the  Intriguing  Chambermaid,  of  half  a  dozen 
other  plays  of  which  few  gentlemen  have  even  heard 
the  names  ?  Yet  to  these  worthless  pieces  my  noble 
friend  would  give  a  term  of  copyright  longer  by  more 
than  twenty  years  than  that  which  he  would  give  to 
Tom  Jones  and  Amelia. 

Go  on  to  Burke.     His  little  tract,  entitled   The 
Vindication  of  Natural  Society,  is  certainly  not  with- 
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out  merit ;  but  it  would  not  be  remembered  in  our 
days  if  it  did  not  bear  the  name  of  Burke.  To  this 
tract  my  noble  friend  would  give  a  copyright  of  near 
seventy  years.  But  to  the  great  work  on  the  French 
Revolution,  to  the  Appeal  from  the  New  to  the  Old 
Whigs,  to  the  letters  on  the  Regicide  Peace,  he  would 
give  a  copyright  of  thirty  years  or  little  more. 

And,  Sir,  observe  that  I  am  not  selecting  here 
and  there  extraordinary  instances  in  order  to  make 
up  the  semblance  of  a  case.  I  am  taking  the  greatest 
names  of  our  literature  in  chronological  order.  Go 
to  other  nations  ;  go  to  remote  ages  ;  you  will  still 
find  the  general  rule  the  same.  There  was  no  copy- 
right at  Athens  or  Rome ;  but  the  history  of  the 
Greek  and  Latin  literature  illustrates  my  argument 
quite  as  well  as  if  copyright  had  existed  in  ancient 
times.  Of  all  the  plays  of  Sophocles,  the  one  to 
which  the  plan  of  my  noble  friend  would  have  given 
the  most  scanty  recompense  would  have  been  that 
wonderful  masterpiece,  the  Qidipus  at  Colonos. 
Who  would  class  together  the  Speech  of  Demosthenes 
against  his  Guardians,  and  the  Speech  for  the  Crown  ? 
My  noble  friend,  indeed,  would  not  class  them  to- 
gether. For  to  the  Speech  against  the  Guardians  he 
would  give  a  copyright  of  near  seventy  years ;  and 
to  the  incomparable  Speech  for  the  Crown  a  copy- 
right of  less  than  half  that  length.  Go  to  Rome. 
My  noble  friend  would  give  more  than  twice  as  long 
a  term  to  Cicero's  juvenile  declamation  in  defence  of 
Roscius  Amerinus  as  to  the  Second  Philippic.  Go 
to  France ;  my  noble  friend  would  give  a  far  longer 
term  to  Racine's  Freres  Ennemis  than  to  Athalie, 
and  to  Moliere's  fitourdi  than  to  Tartuffe.  Go  to 
Spain.  My  noble  friend  would  give  a  longer  term  to 
forgotten  works  of  Cervantes,  works  which  nobody 
now  reads,  than  to  Don  Quixote.  Go  to  Germany. 
According  to  my  noble  friend's  plan,  of  all  the  works 
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of  Schiller  the  Robbers  would  be  the  most  favoured  : 
of  all  the  works  of  Goethe,  the  Sorrows  of  Werter 
would  be  the  most  favoured.  I  thank  the  Committee 
for  listening  so  kindly  to  this  long  enumeration. 
Gentlemen  will  perceive,  I  am  sure,  that  it  is  not 
from  pedantry  that  I  mention  the  names  of  so  many 
books  and  authors.  But  just  as,  in  our  debates  on 
civil  affairs,  we  constantly  draw  illustrations  from 
civil  history,  we  must,  in  a  debate  about  literary 
property,  draw  our  illustrations  from  literary  history. 
Now,  Sir,  I  have,  I  think,  shown  from  literary  history 
that  the  effect  of  my  noble  friend's  plan  would  be  to 
give  to  crude  and  imperfect  works,  to  third-rate  and 
fourth-rate  works,  a  great  advantage  over  the  highest 
productions  of  genius.  It  is  impossible  to  account 
for  the  facts  which  I  have  laid  before  you  by  attri- 
buting them  to  mere  accident.  Their  number  is  too 
great,  their  character  too  uniform.  We  must  seek  for 
some  other  explanation  ;  and  we  shall  easily  find  one. 

It  is  the  law  of  our  nature  that  the  mind  shall 
attain  its  full  power  by  slow  degrees  ;  and  this  is 
especially  true  of  the  most  vigorous  minds.  Young 
men,  no  doubt,  have  often  produced  works  of  great 
merit  ;  but  it  would  be  impossible  to  name  any  writer 
of  the  first  order  whose  juvenile  performances  were 
his  best.  That  all  the  most  valuable  books  of  history, 
of  philology,  of  physical  and  metaphysical  science, 
of  divinity,  of  political  economy,  have  been  produced 
by  men  of  mature  years,  will  hardly  be  disputed. 

The  case  may  not  be  quite  so  clear  as  respects 
works  of  the  imagination.  And  yet  I  know  no  work 
of  the  imagination  of  the  very  highest  class  that  was 
ever,  in  any  age  or  country,  produced  by  a  man 
under  thirty-five.  Whatever  powers  a  youth  may 
have  received  from  nature,  it  is  impossible  that  his 
taste  and  judgment  can  be  ripe,  that  his  mind  can  be 
richly  stored  with  images,  that  he  can  have  observed 
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the  vicissitudes  of  life,  that  he  can  have  studied  the 
nicer  shades  of  character.  How,  as  Marmontel  very 
sensibly  said,  is  a  person  to  paint  portraits  who  has 
never  seen  faces?  On  the  whole  I  believe  that  I 
may,  without  fear  of  contradiction,  affirm  this,  that  of 
the  good  books  now  extant  in  the  world  more  than 
nineteen  twentieths  were  published  after  the  writers 
had  attained  the  age  of  forty.  If  this  be  so,  it  is 
evident  that  the  plan  of  my  noble  friend  is  framed 
on  a  vicious  principle.  For,  while  he  gives  to  juvenile 
productions  a  very  much  larger  protection  than  they 
now  enjoy,  he  does  comparatively  little  for  the  works 
of  men  in  the  full  maturity  of  their  powers,  and  ab- 
solutely nothing  for  any  work  which  is  published 
during  the  last  three  years  of  the  life  of  the  writer. 
For,  by  the  existing  law,  the  copyright  of  such  a 
work  lasts  twenty-eight  years  from  the  publication  ; 
and  my  noble  friend  gives  only  twenty-five  years  to 
be  reckoned  from  the  writer's  death. 

What  I  recommend  is,  that  the  certain  term, 
reckoned  from  the  date  of  publication,  shall  be  forty- 
two  years  instead  of  twenty-eight  years.  In  this 
arrangement  there  is  no  uncertainty,  no  inequality. 
The  advantage  which  I  propose  to  give  will  be  the 
same  to  every  book.  No  work  will  have  so  long  a 
copyright  as  my  noble  friend  gives  to  some  books, 
or  so  short  a  copyright  as  he  gives  to  others.  No 
copyright  will  last  ninety  years.  No  copyright  will 
end  in  twenty-eight  years.  To  every  book  published 
in  the  course  of  the  last  seventeen  years  of  a  writer's 
life  I  give  a  longer  term  of  copyright  than  my  noble 
friend  gives  ;  and  I  am  confident  that  no  person 
versed  in  literary  history  will  deny  this, — that  in 
general  the  most  valuable  works  of  an  author  are 
published  in  the  course  of  the  last  seventeen  years 
of  his  life.  I  will  rapidly  enumerate  a  few,  and  but 
a  few,  of  the  great  works  of  English  writers  to  which 
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my  plan  is  more  favourable  than  my  noble  friend's 
plan.  To  Lear,  to  Macbeth,  to  Othello,  to  the 
Fairy  Queen,  to  the  Paradise  Lost,  to  Bacon's 
Novum  Organum  and  De  Augmentis,  to  Locke's 
Essay  on  the  Human  Understanding,  to  Clarendon's 
History,  to  Hume's  History,  to  Gibbon's  History,  to 
Smith's  Wealth  of  Nations,  to  Addison's  Spectators, 
to  almost  all  the  great  works  of  Burke,  to  Clarissa 
and  Sir  Charles  Grandison,  to  Joseph  Andrews,  Tom 
Jones,  and  Amelia,  and,  with  the  single  exception  of 
Waverley,  to  all  the  novels  of  Sir  Walter  Scott,  I  give 
a  longer  term  of  copyright  than  my  noble  friend 
gives.  Can  he  match  that  list  ?  Does  not  that  list 
contain  what  England  has  produced  greatest  in  many 
various  ways,  poetry,  philosophy,  history,  eloquence, 
wit,  skilful  portraiture  of  life  and  manners  ?  I  con- 
fidently, therefore,  call  on  the  Committee  to  take  my 
plan  in  preference  to  the  plan  of  my  noble  friend.  I 
have  shown  that  the  protection  which  he  proposes  to 
give  to  letters  is  unequal,  and  unequal  in  the  worst 
way.  I  have  shown  that  his  plan  is  to  give  protec- 
tion to  books  in  inverse  proportion  to  their  merit.  I 
shall  move  when  we  come  to  the  third  clause  of  the 
bill  to  omit  the  words  "  twenty-five  years,"  and  in  a 
subsequent  part  of  the  same  clause  I  shall  move  to 
substitute  for  the  words  "  twenty-eight  years  "  the 
words  "  forty-two  years."  I  earnestly  hope  that  the 
Committee  will  adopt  these  amendments  ;  and  I  feel 
the  firmest  conviction  that  my  noble  friend's  bill,  so 
amended,  will  confer  a  great  boon  on  men  of  letters 
with  the  smallest  possible  inconvenience  to  the  public. 
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